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DECISIONS 


RELATING TO 


THE PUBLIC LAN DS. 


OPENING OF KIOWA, COMANCHE, APACHE, AND WICHITA INDIAN 
LANDS IN THE TERRITORY OF OKLAHOMA. 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA. 


A PROCLAMATION, 


Whereas, by an agreement between the Wichita and affiliated bands 
of Indians on the one part and certain commissioners of the United 
States on the other part, ratified by act of Congress approved March 
2, 1895 (28 Stat., 876, 894), the said Indians ceded, conveyed, trans- 


- ferred, and relinquished, forever and absolutely, without any reserva- 
tion whatever, unto the United States of America, all their claim, title, 
- and interest of every kind and character in and to the Jands embraced 


in the following described tract of country now in the Territory of 
Oklahoma, to wit: | 

Commencing at a point in the middle of the main channel of the Washita River, 
where the ninety-eighth meridian of west longitude crosses the same, thence up the 
middle of the main channel of said-river to the line of 98° 40’ west longitude, thence 
on said line of 98° 40’ due north to the middle of the channel of the main Canadian 
River, thence down the middle of said main Canadian River to where it crosses the 
ninety-eighth meridian, thence due south to the place of beginning. 

And whereas, in pursuance of said act of Congress ratifying said 
agreement, allotments of land in severalty have been regularly made 
to each and every member of said Wichita and affiliated bands of 
Indians, native and adopted, and the lands occupied by religious socie- 
ties or other organizations for religious or educational work among 
the Indians have been regularly allotted and confirmed to such socie- 


ties and organizations, respectively ; 


And whereas, by an agreement between the Comanche, Kiowa, and 
Apache tribes of Indians on the one part and certain commissioners of 
the United States on the other part, amended and ratified by act of 
Congress approved June 6, 19U0 (31 Stat., 672, 676), the said Indian ~ 
tribes, subject to certain conditions which have been duly performed, 
ceded, conveyed, transferred, relinquished, and surrendered, forever 
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and absolutely, without any reservation whatsoever, expressed or. 
implied, unto the United States of America, all their claim, title, and 
interest of every kind and character in and to the lands embraced in 
the following described tract of country now in the Territory of Okla- 


homa, to wit: | 

Commencing at a point where the Washita River crosses the ninety-eighth meridian 
west from Greenwich; thence up the Washita River, in the middle of the main chan- 
nel thereof, to a point thirty miles, by river, west of Fort Cobb, as now established; 
thence due west to the north fork of Red River, provided said line strikes said river 
east of the one-hundredth meridian of westlongitude; if not, thenonly to said merid- 
ian line, and thence due south, on said meridian line, to the said north fork of Red 
River; thence down said north fork, in the middle of the main channel thereof, 
from the point where it may be first intersected by the lines above described, to the 
main Red River; thence down said Red River, in the middle of the main channel 
thereof, to its intersection with the ninety-eighth meridian of longitude west from 
Greenwich; thence north, on said meridian line, to the place of beginning. 

And whereas, in pursuance of said act of Congress ratifying the 
agreement last named, allotments of land in severalty have been regu- 
larly made to each member of the said Comanche, Kiowa, and Apache 
tribes of Indians; the lands occupied by religious societies or other 
organizations for religious or educational work among the Indians have 
been regularly allotted and confirmed to such societies and organiza- 
tions, respectively; and the Secretary of the Interior, out of the lands 
ceded by the agreement last named, has regularly selected and set aside, 
for the use in common for said Comanche, Kiowa, and Apache tribes 
of Indians, four hundred and eighty thousand acres of grazing lands; 

And whereas, in the act of Congress ratifying the said Wichita 
agreement, it is provided: 

That whenever any of the lands acquired by this agreement shall, by operation of 
law or proclamation of the President of the United States, be open to settlement, they 
shall be disposed of under the general provisions of the homestead and town-site 
laws of the UnitedStates: Provided, Thatin addition to the land-officé fees prescribed 
by statute for such entries the entryman shall pay one dollar and twenty-five cents 
per acre for the land entered at the time of submitting his final proof: And provided 
further, That in all homestead entries where the entryman has resided upon and 
improved the land entered in good faith for the period of fourteen months, he may 
commute his entry to cash upon the payment of one dollar and twenty-five cents per 
acre: And provided further, That the rights of honorably discharged Union soldiers 
and sailors of the late civil war, as defined and described in sections twenty-three 
hundred and four and twenty-three hundred and five of the Revised Statutes shall 
not be abridged: And provided further, That any qualified entryman having lands 
adjoining the lands herein ceded, whose original entry embraced less than one hun- 
dred and sixty acres, may take sufficient land from said reservation to make his 
homestead entry not to exceed one hundred and sixty acres in all, said land to be 
taken upon the same conditions as are required of other entrymen: Provided, That 
said lands shall be opened to settlement within one year after said allotments are 


made to the Indians. 
* ¥ ¥ * % ¥ *% 


That the laws relating to the mineral lands of the United States are hereby extended 
over the lands ceded by the foregoing agreement. 
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And whereas in the act of Congress ratifying the said Comanche, 
Kiowa, and Apache agreement it is provided— 


That the lands acquired by this agreement shall be opened to settlement by proc- 
Jamation of the President within six months after allotments are made and be dis- 
posed of under the general provisions of the homestead and town-site laws of the 
United States: Provided, That in addition to the land-office fees prescribed by statute 
for such entries the entryman shall pay one dollar and twenty-five cents per acre ior 
the land entered at the time of submitting his final proof: And prowded further, That 
in all homestead entries where the entryman has resided upon and improved the 
land entered in good faith for the period of fourteen months he may commute his 
entry to cash upon the payment of one dollar and twenty-five cents per acre: dnd 
provided further, That the rights of honorably discharged Union soldiers and sailors 
of the late civil war, as defined and described in sections twenty-three hundred and 
four and twenty-three hundred and five of the Revised Statutes, shall not be abridged: 
And provided further, That any person who, having attempted to but for any cause 
failed to secure a title in fee to a homestead under existing laws, or who made entry 
under what is known as the commuted provision of the homestead law, shall be qual- 
ified to make a homestead entry upon said lands: And provided further, That any 
qualified entryman haying lands adjoining the lands herein ceded, whose original 
entry embraced less than one hundred and sixty acres in all, shall have the right to 
enter so much of the lands by this agreement ceded lying contiguous to his said entry 
as shall, with the land already entered, make in the aggregate one hundred and sixty 
acres, said land.to be taken upon the same conditions as are required of other entry- 
men: And provided further, That the settlers who’ located on that part of said lands 
called and known as the ‘‘neutral strip’’ shall have preference right for thirty days 
on the lands upon which they have located and improved. 

x * * * * * * 


That should any of said lands allotted to said Indians, or opened to settlement 
under this act, contain valuable mineral deposits, such mineral deposits shall be open 
to location and entry, under the existing mining laws of the United States, upon the 
passage of this act, and the mineral laws of the United States are hereby extended 
over said lands. 


And whereas, by the act of Congress approved January 4, 1901 (31 
Stat., 727), the Secretary of the Interior was authorized to extend, fora 
period not exceeding eight months, from December 6, 1900, the time 
for making allotments to the Comanche, Kiowa, and Avaaohe Indians 
and opening to settlement the lands so ceded by them; 

And whereas, in pursuance of the act of Congress approved March 
8, 1901 (81 Stat., 1093), the Secretary of the Interior has regularly 
subdivided the lands so as aforesaid respectively ceded to the United 
States by the Wichita and affiliated bands of Indians and the Coman- 
che, Kiowa, and Apache tribes of Indians into counties, attaching por- 
tions thereof to adjoining counties in the Territory of Oklahoma, has 
regularly designated the place for the county seat of each new county, 
has regularly set aside and reserved at such county seat Jand for a 
town site to be disposed of in the manner provided by the act of Con- 
gress last named, and has regularly caused to be surveyed, subdivided; 
and platted the race so set aside and reserved for disposition as such 
town sites. 
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And whereas, by the act of Congress last named it is provided— | 


The lands to be opened to settlement and entry under the acts of Congress ratify- 
ing said agreements, respectively, shall be soopened by proclamation of the President, 
and to avoid the contests and conflicting claims which have heretofore resulted from 
opening similar public lands to settlement and entry, the President’s proclamation 
shall prescribe the manner in which these lands may be settled upon, occupied, and 
entered by persons entitled thereto under the acts ratifying said agreements, respec- 
tively; and no-person shall be permitted to settle upon, oceupy, or enter any of said 
lands except as prescribed in such proclamation until after the expiration of sixty 
days from the time when the same are opened to settlement and entry. 


And whereas by the act of Congress last named the President was 
authorized to establish two additional United States land districts and 
Jand offices in the Territory of Oklahoma, to include the land so 
ceeded as aforesaid, which land districts and land offices have been 
established by an order of even date herewith; 

And whereas all of the conditions required by law to be performed 
prior to the opening of said tracts of land to settlement and entry 
have been, as I hereby declare, duly performed; 

Now, therefore, 1, William McKinley, President of the United States 
of America, by virtue of the power vested in me by law, do hereby 
declare and make known that all of the lands so as aforesaid ceded by ~ 
the Wichita and affiliated bands of Indians, and the Comanche, Kiowa, 
and Apache tribes of Indians, respectively, saving and excepting sec- 
tions sixteen, thirty-six, thirteen, and thirty-three in each township, 
and all lands located or selected by the Territory of Oklahoma as 
indemnity school or educational lands, and saving and excepting all 
lands allotted in severalty to individual Indians, and saving and except- 
ing all lands allotted and confirmed to religious societies and other 
organizations, and saving and excepting the lands selected and set 
aside as grazing lands for the use in common for said Comanche, 
Kiowa, and Apache tribes of Indians, and saving and excepting the 
lands set uside and reserved at each of said county seats for disposi- 
tion as town sites, and saving and excepting the lands now used, oceu- 
pied, or set apart for military, agency, school, school farm, ‘religious, 
Indian cemetery, wood reserve, forest reserve, or other public uses, 
will, on the 6th day of August, 1901, at 9 o’clock a. m., in the manner 
herein prescribed and not otherwise, be opened to entry and settlement 
and to disposition under the general provisions of the homestead and 
townsite laws of the United States. 

Commencing at 9 o’clock a. m., Wednesday, July 10, 1901, and end- 
ing at 6 o’clock p. m., Friday, July 26, 1901, a registration will be had 
at the United States land offices at E] Reno and Lawton, in the Terri- 
tory of Oklahoma (the office at Lawton to occupy provisional quarters 
in the immediate vicinity of Fort Sill, Oklahoma Territory, until suit- 
able quarters can be provided at Lawton), for the purpose of ascertaining 
what persons desire to enter, settle upon, and acquire title to any of said 
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lands under the homestead law, and of ascertaining their qualifications 
so todo. The registration at each office will be for both land districts, 
but at the timeof registration each applicant will be required to elect and 
state in which district he desires tomakeentry. To obtain registration 
each applicant will be required to show himself duly qualified to make 
homestead entry of these lands under existing laws and to give the regis- 
tering officer such appropriate matters of description and identity as 
will protect the applicant and the government against any attempted 
impersonation. Registration can not be effected through the use of 
the mails or the employment of an agent, excepting that honorably 
discharged soldiers and sailors entitled to the benefits of section 2304 
of the Revised Statutes of the United States, as amended by the act of 
Congress approved March 1, 1901 (81 Stat., 8£7), may present their 
applications for registration and due proofs of their qualifications 
through an agent of their own selection, but no person will be per- 
mitted to act as agent for more than one such soldier or sailor. No 
person will be permitted to register more than once or in any other 
than his true nanie. Each applicant who shows himself duly qual- 
ified will be registered and given a nontransferable certificate to that 
effect, which will entitle him to go upon and examine the lands to be 
opened hereunder in the land district in which he elects to make his 
entry; but the énly purpose for which he may go upon and examine 
said lands is that of enabling him later on, as herein provided, to 
understandingly select the lands for which he will make entry. No 
one will be permitted to make settlement upon any of said lands in 
advance of the opening herein provided for, and during the first sixty 
days following said opening no one but registered applicants will be 
permitted to make homestead settlement upon any of said lands, and 
then only in pursuance of a homestead entry duly allowed by the local | 
land officers, or of a soldier’s declaratory statement duly accepted by 
such officers. 

The order in which, during the first sixty days following the open- 
ing, the registered applicants will be permitted to make homestead 
entry of the lands opened hereunder, will be determined by drawings 
for both the El Reno and Lawton districts publicly held at the United 
States land office at El] Reno, Oklahoma, commencing at 90’clock a. in., 
Monday, July 29, 1901, and continuing for such period as may be 
necessary to complete the same. The drawings will be had under the 
supervision and immediate observance of a committee of three persons 
whose integrity is such as to make their control of the drawing a guaranty 
of its fairness. The members of this committee will be appointed by 
the Secretary of the Interior, who will prescribe suitable compensa- 
tion for their services. Preparatory to these drawings the registra- 
tion officers will, at the time of registering each applicant who shows 
himself duly qualified, make out a card, which must be signed by the 
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applicant, stating the land district in which he desires to make home- 
stead entry, and giving such a description of the applicant as will 
enable the local land officers to thereafter identify him. This card 
will be at once sealed in a separate envelope, which will bear no other 
distinguishing label or mark than such as may be necessary to show 
that it is to go into the drawing for the land district in which 
the applicant desires to make entry. These envelopes will be sepa- 
rated according to land districts and will be carefully preserved and 
remain sealed until opened in the course of the drawing as herein 
provided. When the registration is completed, all of these sealed 
envelopes will be brought together at the place of drawing and turned 
over to the committee in charge of the drawing,-who, in such manner 
as in their judgment will be attended with entire fairness and equality 
of opportunity, shall proceed to draw out and open the separate 
envelopes-and to give to each enclosed card a number in the order in 
which the envelope containing the same is drawn. While the drawings 
for the two districts will be separately conducted, they will occur as 
nearly at the same time as is practicable. The result of the drawing 
for each district will be certified by the committee to the officers of 
the district and will determine the order in which the applicants may 
make homestead entry of said lands and settlement thereon. 

Notice of the drawings, stating the name of each applicant and num- 
ber assigned to him by the drawing, will be posted each day at the 
place of drawing, and each applicant will be notified of his number by 
a postal card mailed to him at the address, if any, given by him at the 
time of registration. Each applicant should, however, in his own 
behalf, employ such measures as will insure his obtaining prompt and 
accurate information of the order in which his application for home- 
stead entry can be presented as fixed by the drawing. Applications 
for homestead entry of said lands during the first sixty days following 
the opening can be made only by registered applicants and-in the 
order established by the drawing. At each land office, commencing 
Tuesday, August 6, 1901, at 9 o’clock a. m., the applications of those 
drawing numbers 1 to 125, inclusive, for that district must be pre- 
sented and will be considered in their numerical order during the first 
day, and the applications of those drawing numbers 125 to 250, inclu- 
sive, must be presented and will be considered in their numerical 
order during the second day, and so on at that rate until all of said 
lands subject to entry under the homestead law, and desired there- 
under, have been entered. If any applicant fails to appear and pre- 
sent his application for entry when the number assigned to him by 
the drawing is reached, his right to enter will be passed until after 
the other applications assigned for that day have been disposed of, 
when he will be given another opportunity to make entry, failing in 
which he will be deemed to have abandoned his right to make entry 
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under such drawing. To obtain the allowance of a homestead entry, 
each applicant must personally present the certificate of registration 
theretofore issued to him, together with a regular homestead applica- 
tion and the necessary accompanying proofs, and with-the regular land 
office fees, but an honorably discharged soldier or sailor may file his 
declaratory statement through the agent representing him at the 
registration. The production of the certificate of registration will be 
dispensed with only upon satisfactory proof of its loss or destruction. 
If at the time of considering his regular application for entry it appear 
that any applicant is disqualified from making homestead entry of 
these lands his application will be rejected, notwithstanding his prior 
registration. If any applicant shall register more than once here- 
under, or in any other than his true name, or shall transfer bis regis- 
tration certificate, he will thereby lose all the benefits of the registra- 
tion and drawing herein provided for, and will be precluded from 
entering or settling upon any of said lands during the first sixty days 
following said opening. 

Because of the provision in the said act of Congress approved June 
6, 1900, ‘‘that the settlers who located on that part of said lands 
called and known as the ‘neutral strip’ shall have preference right for 
thirty duys on the lands upon which they have located and improved,” 
the said lands in the ‘*‘neutral strip” shall for the period of thirty 
days after said opening be subject to homestead entry and town-site 
entry only by those who have heretofore located upon and improved 
the same, and who are accorded a preference right of entry for thirty 
days as aforesaid. Persons entitled to make entry under this prefer- 
ence right will be permitted to do so at any time during said period of 
thirty days following the opening without previous registration and 
without regard to the drawing herein provided for, and at the expira- 
tion of that period the lands in said ‘“‘neutral strip” for which no 
entry shall have been made will come under the general provisions of 
this proclamation. | 
_ The intended beneficiaries of the provision in the said acts of Con- 
gress, approved, respectively, March 2, 1895, and June 6, 1900, which 
authorizes a qualified entry man having lands adjoining the ceded 
lands, whose original entry embraced less than 160 acres, to enter so 
much of the ceded lands as will make his homestead entry contain in 
the aggregate not exceeding 160 acres, may obtain such an extension 
of his existing entry, without previous registration and without 
regard to the drawing herein provided for, only by making appro- 
_ priate application, accompanied by the necessary proofs, at the proper 
new land office at some time prior to the opening herein provided for. 

Any person or persons desiring to found, or to suggest establish- 
ing, a town site upon any of said ceded lands at any point not in the 
near vicinity of either of the county seats therein heretofore selected 
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and designated as aforesaid, may, at any time before the opening 
herein provided for, file in the proper local land office a written appli- 
cation to that effect, describing by legal subdivisions the lands intended 
to be affected, and stating fully and under oath the necessity or pro- 
priety of founding or establishing a town at that place. The local 
officers will forthwith transmit said petition to the Commissioner of 
the General Land Office with their recommendation in the premises. 
Such Commissioner, if he believes the public interests will be sub- 
served thereby, will, if the Secretary of the Interior approve thereof, 
issue an order withdrawing the lands described in such petition, or 
any portion thereof, from homestead entry and settlement and direct- 
ing that the same be held for the time being for town-site settlement, 
entry, and disposition only. In such event, the lands so withheld from 
homestead entry and settlement will, at the time of said opening and 
not before, become subject to sotileniont, entry, and disposition under 
the general town-site laws of the United States. None of said ceded 
lands will be subject to settlement, entry, or disposition under such 
general town-site laws except in the manner herein prescribed until 
after the expiration of sixty days from the time of said opening. 

Attention is hereby especially called to the fact that under the spe- 
cial provisions of the said act of Congress approved March 3, 1901, the 
town sites selected and designated at the county seats of the new coun- 
ties into which said lands have been formed can not be disposed of 
under the general town-site laws of the United States, and can only be 
disposed of in the special manner provided in said ace of Congress, 
which declares: | 

The lands so set apart and designated shall, in advance of the opening, be sur- 
veyed, subdivided, and platted, under the direction of the Secretary of the Interior, 
into appropriate lots, blocks, streets, alleys, and sites for parks or public buildings, 
so as to make a town site thereof: Provided, That no person shall purchase more than 
one business and one residence lot. Such town lots shall be offered and sold at 
public auction to the highest bidder, under the direction of the Secretary of the 
Interior, at sales to be had at the opening and subsequent thereto. 

All persons are especially admonished that under the said act of 
Congress approved March 3, 1901, it is provided that no person shall 
be permitted to settle upon, occupy, or enter any of said ceded lands 
except in the manner prescribed in this proclamation until after the 
expiration of sixty days from the time when the same are opened to 
settlement and entry. After the expiration of the said period of sixty 
days, but not before, any of said lands remaining undisposed of may 
be settled upon, occupied, and entered under the general provisions of 
the homestead and town-site laws of the United States in like manner 
as if the manner of effecting such settlement, occupancy, and entry 
had not been prescribed herein in obedience to law. 

It appearing that there are fences around the pastures into which, 
for convenience, portions of the ceded lands have heretofore been 
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divided, and that these fences are of considerable value and are still 
the property of the Indian tribes ceding said lands to the United States, 
all persons going upon, examining, entering, or settling upon any of 
said lands are cautioned to respect such fences as the property of the 
Indians, and not to destroy, appropriate, or carry away the same, but 
to leave them undisturbed, so that they may be seasonably removed and 
preserved for the benefit of the Indians. 

The Secretary of the Interior shall prescribe all needful rules and 
regulations necessary to carry into full effect the opening herein pro- 
vided for. 

In witness whereof I have hereunto set my hand and caused the seal 
of the United States to be affixed. 

Done at the city of Washington this fourth day of July, in the year 
of our Lord one thousand nine hundred and one, and of the Independ- 
ence of the United States the one hundred and twenty-sixth. 

[SEAL. | Wittiam McKInury. 

By the President: 

Davin J. Hr, 
Acting Secretary of State. 


—_———__—_—_ 


HOMESTEAD ENTRY IN WICHITA AND KIOWA, COMANCHE AND | 
APACHE CEDED LANDS—QUALIFICATIONS. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Laxnp OFFICE, 
Washington, D. C., July 5, 1901. 

The following persons are not qualified to make homestead entry in | 
the Wichita and Kiowa, Comanche and Apache ceded lands: 

1. Any person who has an existing homestead entry or who, after 
June 6, 1900, abandoned or relinquished such an entry. 

2. A married woman, unless she has been deserted or abandoned by 
her husband. 

8. One nota citizen of the United States, and who has not declared 
his intention to become such. 

4. Any one under twenty-one years of age, not the head of a family, 
unless he served in the army or navy of the United States for not less 
than fourteen days during actual war. 

5. Any one who is the proprietor of more than one hundred and 
sixty acres of land in any State or Territory. 

6. One who has perfected title to a homestead of one hundred and 
sixty acres by proof of residence and cultivation for five years. 

7. Qne who has perfected. title to a homestead of one hundred and 
sixty acres under Section 2, act of June 15, 1880. 
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8. One who is in the situation where the title acquired and now 
being acquired by him under the public land laws, in pursuance of 
entries made since August 30, 1890, with the tract now sought to be 
entered will make in the aggregate more than three hundred and 


twenty acres of nonmineral land. 
BINGER HERMANN, 


— Commessioner. 
Approved: 
EK. A. HitcHcock, 
Secretary. 


DESERT LAND ENTRY—ANNUAL PROOF_CONTEST. 
JULIAN v. HARDING. 


A contest charging a desert land entryman with failure to make the requisite annual 
expenditure, thus putting in issue the truth of the yearly proof offered by the 
entryman, may be brought prior to the expiration of the time allowed for the 


submission of final proof. 
The case of Andrew Clayburg, 20 L. D., 111, cited and distinguished. 


Secretary [fitchcock to the Commissioner of the General Land Office, 
(W. V. D.) July 8, 1901. (L. L. B.} 


This is an appeal by the heirs of Gardner F. Harding from your 
office decision of July 12, 1900, holding for cancellation the desert land 
entry of said Harding, embracing lots 1 and 2, and the E. 4 NW. 4 
and the NE. 4, Sec. 7, T. 14 8., R. 983 W., Montrose, Colorado, land 
district, containing approximately three hundred and twenty acres, 
constituting the north half of said section 7. 

The entry was made August 12, 1895, and June 22, 1898, George 
Julian filed contest against said entry alleging upon his information 
and belief, that the said entryman has wholly failed to make any 
material expenditures as required by law, that said tracts and no part 
thereof have been irrigated, reclaimed, or cultivated, as required by 
law, and that Harding had abandoned said tracts since making his 
entry. The affidavit was corroborated by two witnesses, also upon 
information and belief. 

On the day named in the notice for the hearing ee 10, 1898) 
the contestant appeared, with his witnesses, and discovering that service 
of notice was defective, the hearing was postponed, for service, until 
November 19, 1898. It was afterwards, for the same purpose, con- 
tinued to December 380, 1898, at which time the defendant appeared by 
counsel and moved to dismiss the contest, for the following reasons: 


First: That the register and receiver are without jurisdiction to entertain this con- 
test, for the reason that the records of the Montrose, Colorado, land office, disclose 
that the claimant had at the time this contest was filed fully complied with the laws 
relating to the annual expenditure in desert land entries, and the proof of the same, 
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and that therefore his entry was and still is incontestable. (See case of Andrew Clay- 
burg, 20 L. D., 115.) 

Second: That the affidavit of contest on file herein does not state facts sufficient to 
constitute a valid ground of contest. 

Third: That the evidence of contestant and his witnesses does not establish a state 
of facts sufficient to justify the cancellation of the entry in controversy. 

Fourth: That the evidence of contestant does not support and sustain the allegations. 
of his affidavit of contest. 

Fifth: That it appears from the records of the local land office that claimant’s: 
entry was made on August 12, 1895; that on August 19, 1896, yearly proof was trans- 
mitted to theGen. L.O. May 5, 1897, yearly proof was transmitted to the Gen. L. O. 
August 10, 1897, 2d yearly proof (amended) was transmitted to the Gen. L. O., for 
the year ending Aug. 12, 1897. March 8, 1898, 3d yearly proof was transmitted to 
the Gen. L. O.; that it appears from the above notationg that claimant has complied 
with his duties as to filing proofs of expenditure and that no contest can be legally 
initiated against hig entry on the prone that he has not made the yearly expenditures 
required by law at this time. 


The motion was denied, and the defendant not offering to submit 
any testimony in support of the entry, the local officers recommended 
the cancellation of the entry upon evidence theretofore submitted by 
the contestant by permission of the register and receiver. 

The record does not disclose any objection by defendant as to the 
manner or time of submitting the testimony on the part of contestant, 
and it does not appear that any other objection was made to it, except 
as disclosed in the motion to dismiss—namely, that it was insufficient 
to justify cancellation of the entry. 

After the proceedings in the local office and appeal to the General 

Land Office, to wit, July 23, 1899, the entryman died, and the appeal 
to the Department was taken and is being prosecuted by his heirs. 
_ The specifications of error, condensed, are as follows: that it was: 
error not to sustain motion to dismiss; that the evidence at the hear- 
ing is insufficient to overcome showing made by claimant’s annual 
proof; that the evidence does not sustain the allegations of contest, 
and that it was error not to hold that the evidence of contestant and 
his witnesses ‘‘ was incompetent, irrelevant, and immaterial.” 

The record discloses that prior to the initiation of the contest the 
claimant had submitted the three years’ annual proof required by the 
statute, in which he testified, corroborated by two witnesses, that he 
had expended the first year $340 in work on Overland Ditch, for con- 
veying water to the land; the same amount and for the same purpose 
the second year; and $325 the third year. 

The evidence submitted at the hearing shows that there has been 
nothing done on the land by way of ditching, preparation for irrigat- 
ing, fencing, or other improvement—in short, that the land is in the 
same condition that it was at the date of entry. 

It further appears that the entryman had worked for the Overland 
Ditch Company in constructing the ditch intended to supply water for 
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this and other entries, but that he had been fully paid by the company 
for all work so done by him, amounting inall to about $175. For this 
labor so performed and paid for, the entryman attempted to get credit 
in his three annual proofs for the yearly expenditures of a dollar per 
acre required by statute. His annual proofs were, of course, false 
and fraudulent, inasmuch as they allege an expenditure each year of 
at least $320, when in fact there had been nothing expended by the 
entryman. | 

It is insisted by counsel for defendant that, under the law as 
announced in the case of Andrew Clayburg (20 L. D., 111). contests 
can not be brought against desert land entries until the expiration of 
the time allowed for making final proof; that the submission of the 

yearly proofs disclosing the required annual expenditures is a bar to 
the initiation of a contest prior to the submission of final proof. This 
means that, although, as in this case, such annual proofs are untrue, 
and the claimant has totally failed to comply with the law as to annual 
expenditure on the land, yet if he files each year evidence of: such 
expenditure, he is protected against contests. In other words, even if 
he is in default as to actual compliance with the requirements of the 
statute, yet so long as he is willing to falsely testify that he is not in 
default, and can procure two other affiants to corroborate such testi- 
mony, his compliance with law can not be questioned within the time 
allowed for the submission of his final proof, until which time his 
entry must stand intact. | : 

This contention can not receive departmental approval. 

This question is well considered and discussed in your office decision, 
holding that the case of Andrew Clayburg has application to ex parte 
cases solely and can not be invoked as against a contestant. This con- 
struction is in harmony with the General Circular of 1899, wherein 
(page 43) it is said: ‘*‘ In ex parte cases the entryman’s right to the land 
will not be passed upon until submission of final proof,” in support of 
which statement the said Clayburg case is cited. 

To hold that a contest putting in issue the truth of the yearly proof 
could not be brought within the time allowed for the submission of 
final proof, would be in violation of the plain letter of the statute. 

Section 2 of the act of March 3, 1891, amending the desert-land act 
(26 Stat., 1095, 1097), in sub-section 7 provides— 
that the claims or entries, made under this or any preceding act, shall be subject to 
contest as provided by the law relating to homestead cases, for illegal inception, © 
abandonment, or failure to comply with the requirements of law, and upon satisfae- 
tory proof thereof shall be canceled. 

The yearly expenditure of one dollar per acre is a requirement of: 
Jaw, and the failure to do this is a *‘ failure to comply with the require- 
ments of law.” 

The decision appealed from is affirmed. 
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REGULATIONS CONCERNING RIGHT OF WAY OVER PUBLIC LANDS AND 
RESERVATIONS FOR TELEGRAPH AND TELEPHONE LINES, ELEC- 
TRICAL PLANTS, CANALS, RESERVOIRS, TRAMROADS, ETC. 


CIRCULAR. 


The following regulations are promulgated under the acts of Con- 
gress approved February 15, 1901 (81 Stat., 790), January 21, 1895 (28 
Stat., 635), and section 1 of the act of May 11, 1898 (80 Stat., 40+). 
The act of February 15, 1901, supra, entitled ‘‘An act relating to 
rights of way through certain parks, reservations, and other public 
lands,” is as follows: 


Be ut enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That the Secretary of the Interior be, and hereby is, authorized 
and empowered, under general regulations to be fixed by him, to permit the use of 
rights of way through the public lands, forest and other reservations of the United 
States, and the Yosemite, Sequoia, and General Grant national parks, California, 
for electrical plants, poles, and lines for the generation and distribution of electrical 
power, and for telephone and telegraph purposes, and for canals, ditches, pipes and 
pipe lines, flumes, tunnels, or other water conduits, and for water plants, dams, and 
reservoirs used to promote irrigation or mining or quarrying, or the manufacturing 
or cutting of timber or lumber, or the supplying of water for domestic, public, or any 
other beneficial uses to the extent of the ground occupied by such canals, ditches, 
flumes, tunnels, reservoirs, or other water conduits or water plants, or electrical or 
other works permitted hereunder, and not to exceed fifty feet on each side of the 
marginal limits thereof, or not to exceed fifty feet on each side of the center line of 
such pipes and pipe lines, electrical, telegraph, and telephone lines and poles, by any 
citizen, association, or corporation of the United States, where it is intended by such 
to exercise the use permitted hereunder or any one or more of the purposes herein 
named: Provided, That such permits shall be allowed within or through any of said 
parks or any forest, military, Indian, or other reservation only upon the approval of 
the chief officer of the Department under whose supervision such park or reservation 
falls and upon a finding by him that the same is not incompatible with the public 
interest: Provided further, That all permits given hereunder for telegraph and tele- 
phone purposes shall be subject to the provisions of title sixty-five of the Revised 
Statutes of the United States, and amendments thereto, regulating rights of way 
for telegraph companies over the public domain: And provided further, That any 
permission given by the Secretary of the Interior under the provisions of this act 
may be revoked by him or his successor in his discretion, and shall not be held to. 
confer any right, or easement, or interest in, to, or over any public land, reservation, 
or park. . 


1. This act, in general terms, authorizes the Secretary of the Inte- 
rior, under regulations to be fixed by him, to grant permission to use 
rights of way through the public lands, forest and other reservations 
of the United States, and the Yosemite, Sequoia, and General Grant 
national parks in California, for every purpose contemplated by acts. 
of January 21, 1895 (28 Stat., 685), May 14, 1896 (29 Stat., 120), and 
section 1 of the act of May 11, 1898 (30 Stat., 404), and for other pur- 
poses additional thereto, except for tramroads, the provisions relating 
to tramroads, contained in the act of 1895 and in section 1 of the act of 
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1898 aforesaid, remaining unmodified and not being in any manner 
extended. | | 

Although this act does not expressly repeal any provision of law 
relating to the granting of permission to use rights of way, contained 
in the acts referred to, yet, considering the general scope and purpose 
of the act, and Congress having, with the exception above noted, 
embodied therein the main features of the former acts relative to the 
granting of a mere permission or license for such use, it is evident 
that, for purposes of administration, the later act should control in so 
far as the same pertains to the granting of permission to use rights of 
way for purposes therein specified. Accordingly all applications for 
permission to use rights of way for the purposes specified in this act 
must be submitted thereunder. Where, however, it is sought to 
acquire a right of way for the main purpose of irrigation and for 
public or other purposes as subsidiary thereto, as contemplated by 
sections 18 to 21 of the act of March 3, 1891 (26 Stat., 1095), and sec- 
tion 2 of the act of May 11, 1898, supra, the application must be sub- - 
mitted in accordance with the then existing regulations issued under 
said acts. (For present regulations, see 30 L. D., 325.) 

2. It is to be specially noted that this act does not make a grant in 
the nature of an easement, but authorizes a mere permission in the 
nature of a license, revocable at any time, and it gives no right what- 
ever to take from the public lands, reservations, or parks, adjacent to 
the right of way, any material, earth, or stone for construction or other 
purpose. | 

3. Application for permission to use the desired right of way through 
the public lands, reservations, and parks designated in the act must be 
filed and permission granted, as herein provided, before any rights can 
be claimed thereunder. Such application should be made in the form 
of a map and field notes, in duplicate, of the center line of the right of 
way or of the pipe, telegraph, telephone, or electrical line, canal, con- 
duit, or reservoir, and must be filed in the local land office for the dis- 
trict in which the land traversed by the right of way is situate; if in 
more than one district, duplicate maps and field notes need be filed in 
only one district and single sets in the others. The maps, field notes, 
evidence of water rights, etc., and, when the applicant is a corporation, 
the articles of incorporation and proofs of organization, must be pre- 
pared and filed in accordance with the then existing regulations, under 
the general right-of-way acts (for present regulations under said acts 
see 27 L. D., 663, and 30 L. D., 325), appropriate changes being made 
in the prescribed forms so as to specify and relate to the act under 
which the application is made. Permission may be given under this 
act for rights of way upon unsurveyed lands, maps to be prepared in 
accordance with the requirements of the circulars noted. 

4, An affidavit that the applicant is a citizen of the United States © 
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must accompany the application, and if the applicant is an association 
of citizens, each must make affidavit of citizenship, and a complete list 
of the members thereof must be given in an affidavit by one of them; 
if not a native-born citizen, the applicant will be required to file the 
usual proofs of naturalization. The applicant must also set forth in 
the affidavit the purposes for which the right of way is to be used, and 
must show that he in good faith intends to utilize the same for such 
_ purposes in the event his application therefor is granted. 

5. When application is made for right of way for electrical or water 
plants, the location and extent of ground proposed to be occupied by 
buildings or other structures necessary to be used in connection there- 
with must be clearly designated on the map and described in the field 
notes and forms by reference to course and distance from a corner of 
the public survey. In addition to being shown in connection with the 
main drawing, the buildings or other structures must be platted on 
the map in a separate drawing on a scale sufficiently large to show 
clearly their dimensions and relative positions. When two or more 
of such proposed structures are to be located near each other, it will be 
sufficient to give the reference to a corner of the public survey for one 
of them provided all the others are connected therewith by course 
and distance shown on the map. The applicant must also file an affi- 
davit setting forth the dimensions and proposed use of each of the 
structures and must show definitely that each one is necessary to a 
proper use of the right of way for the purposes contemplated in the act. 

6. Whenever aright of way is located upon a reservation, the applicant 
must file a certificate to the effect that the right of way is not so located 
as to interfere with the proper occupation of the reservation by the 
government, and, when located upon any of the national parks desig- 
nated in the act, the applicant must show to the satisfaction of the 
Department that the location and use of the right of way for the pur- 
poses contemplated will not interfere with the uses and purposes for 
which the park was originally dedicated and will not result in damage 
or injury to the natural conditions of property or scenery existing 
therein. When the right of way is located on a forest or timber 
reserve or in any of the designated national parks, the applicant must 
file a stipulation under seal to take no timber whatever from such 
reservation or park outside of the right of way, and to remoye no 
timber within the right of way except only such as is rendered neces- 
sary by the proper use and enjoyment of the privilege for which 
application is made. The applicant will also be required to give bond 
to the government of the United States, to be approved by the Com- 
missioner of the General Land Office, conditioned to the effect that 
the makers thereof will pay the United States for any and all damage 
to the public lands, timber, natural curiosities, or other public prop- 
erty on such reservation or park or upon the public lands of the 
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United States by reason of such use and occupation of the reserve or 
park, regardless of the cause or circumstances under which such dam- 
age may occur. A bond furnished by any surety company that has 
complied with the provisions of the act of August 13, 1894 (28 Stat., 
279), will be accepted if properly conditioned as aforesaid. The 
amount of the bond can not be fixed until the application has been 
submitted to the General Land Office, when a form of bond will be 
furnished and the amount thereof fixed. 

7. Whenever right of way within a reservation or park is desired 
for operations in connection with mining, quarrying, cutting timber, 
or manufacturing lumber, a satisfactory showing must be made of 
the applicant’s right to engage in such operations within the reserve 
or park, , | 

8. Applications for right of way, under this act, all or any part of | 
which crosses or is located upon any Indian reservation, before being: 
transmitted to the Department will be submitted by the Commissioner 
of the General Land Office to the Office of Indian Affairs for such 
action and recommendation thereon as that office may deem proper in 
so far as the same pertains to such Indian reservation. Applicants 
will be required to furnish, in triplicate, so much of the map and field 
notes as relate to that portion of the right of way applied for, if any, 
within an Indian reservation; and in the event the application is sub- 
sequently granted, one copy of such portion of the map and field notes 
as pertains to such reservation will be placed on file in the Indian 
Office. In this connection, attention is directed to the provisions of 
section 38 of the act of March 3, 1901 (81 Stat., 1083), which authorizes 
the granting of permanent rights of way, in the nature of easements, 
for telegraph and telephone purposes only, through Indian reserva- 
tions and other Indian lands upon payment-of proper compensation 
for the benefit of the Indians interested therein. The provisions of 
the latter act and the nature and character of the rights authorized 
to be secured thereunder differ materially from the provisions con- 
tained in this act and the rights authorized to be conferred thereun- 
der. Applicants, therefore, desiring to secure permanent rights of 
way through Indian reservations or other Indian lands for telegraph 
and telephone purposes will be required to submit their applications 
therefor under the act of March 3, 1901, supra, in accordance with — 
the then current regulations issued thereunder. (For existing regula- 
tions under said act, see regulations approved March 26, 1901.) 

9. All applications for the use of a right of way under this act, 
through any lands designated therein, for telegraph and telephone 
purposes, must be accompanied by an official statement from the Post 
Office Department showing that the applicant has complied with its 
regulations under title sixty-five of the Revised Statutes of the United 
States and amendments thereto. 

10. Upon the filing of an application under this act, the register will 
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note the same in pencil on the tract books, opposite the tracts tray- 
ersed, giving date of filing and name of applicant, and also indorse on 
each map the date of filing over his written signature. If it does not 
appear that some portion of the public lands, reservations, or parks 
designated in the act would be affected by the approval of such maps, 
they will be returned to the applicant with notice of that fact. If 
vacant public land or lands in any reservation or park so designated 
are affected by the proposed right of way, the register will so certify 
on the map and duplicate over his signature, and will promptly trans- 
mit the same to the General Land Office with report that the required 
notations have been made. 

11. Upon receipt of applications for right of way by the General 
Land Office, the same will be examined and then submitted to the 
Secretary of the Interior with recommendation as to their approval. 
Permission to use rights of way through a reservation or any park 
designated in the act will only be granted upon approval of the chief 
officer of the Department under whose supervision such park or res- 
ervation falls and upon a finding by him that the same is not incom- 
patible with the public interest. If the application, and the showing 
made in support thereof, is satisfactory, the Secretary of the Interior 
will give the required permission in such form as may be deemed 
proper, according to the features of each case; and it is to be expressly 
understood, in accordance with the final proviso of the act, that any 
permission given thereunder may be modified or revoked by the Sec- 
retary or his successor, in his discretion, at any time, and shall not be 
held to confer any right, easement, or interest in, to, or over any pub- 
lic land, reservation, or park. ‘The final disposal by the United States 
of any tract traversed by the permitted right of way is of itself, with- 
out further act on the part of the Department, a revocation of the per- 
mission so far as it affects that tract, and any permission granted here- 
under is also subject to such further and future regulations as may be 
adopted by the Department. 

12. When permission to use the right of way applied for is given 
by the Secretary of the Interior, a copy of the original map will be 
sent to the local officers, who will mark upon the township plats the 
line of the right of way and will note in pencil, opposite each tract of 
public land affected, that such permission has been given, the date 
thereof, and a reference to the act. 


TRAMROADS. 


13. The Secretary of the Interior is authorized to permit the use of 
rights of way for tramroads through the public lands of the United 
States, not within the limits of any park, forest, military, or Indian 
reservation under the provisions of the act of Congress of January 21, 
1895 (28 Stat., 635), as amended by section 1 of the act of May 11, 
1898 (30 Stat., 404). The of sa 21, 1895, supra, entitled 
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‘‘An act to permit the use of the right of way through the public 
lands for tramroads, canals, and reservoirs, and for other a 


is as follows: 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Secretary of the Interior be, and hereby is, author- 
ized and empowered, under general regulations to be fixed by him, to permit the use 
. of the right of way through the public lands of the United States, not within the 
- limits of any park, forest, military or Indian reservation, for tramroads, canals or 
reservoirs to the extent of the ground occupied by the water of the canals and reser- 
voirs and fifty feet on each side of the marginal limits thereof; or fifty feet on each 
side of the center line of the tramroad, by any citizen or any association of citizens 
of the United States engaged in the business of mining or quarrying or of cutting tim- 
ber and manufacturing lumber. 


This act was amended by section 1 of the act of May 11, 1898, supra, 
as follows: 

Be tt enacted by the Senate and House of Representatives of the United States of America 
an Congress assembled, That the act entitled ‘‘An act to permit the use of the right of 
way pareue the public lands for tramroads, canals, and reservoirs, and for other 
purposes,’’ approved January twenty-first, eighteen hundred and ninety-five, be, 
and the same is hereby, amended by adding thereto the following: 

‘“That the Secretary of the Interior be, and hereby is, authorized and empowered, 
under general regulations to be fixed by him, to permit the use of right of way upon 
the public lands of the United States, not within limits of any park, forest, military, 
or Indian reservations, for tramways, canals, or reservoirs, to the extent of the ground 
occupied by the water of the canals and reservoirs, and fifty feet on each side of the 
marginal limits thereof, or fifty feet on each side of the center line of the tramroad, 
by any citizen or association of citizens of the United States, for the purposes of fur- 
nishing water for domestic, public, and other beneficial uses.’’ _ 

14. Applications for permission to use rights of way for tramroads 
should be prepared and filed in accordance with the regulations here- 
inbefore prescribed relative to presentation of applications for rights 
of way under the act of February 15, 1901, and the then current regu- 
lations issued under the general railroad right-of-way act of March 8, 
1875 (for existing regulations under the latter act, see 27 L. D., 668), 
the prescribed forms in such regulations being so modified as to specify 
and relate to the acts under which the application is made. It 1s to be 
specially noted that the acts relating to tramroads do not authorize the 
granting of permission to use rights of way for such purpose within 
the limits of any park, forest, military, or Indian reservation, and it 
is to be further noted that permission to use rights of way for tram- 
roads over public lands, when granted, only confers a right in the 
nature of a license and is subject to all the conditions and limitations 
hereinbefore stated in paragraph 11 of these regulations. 

BinceR HERMANN, 
| Commissioner. 
Approved, July 3, 1901: 
K. A. Hrroncock, 
Secretary. 
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SOLDIERS’ ADDITIONAL HOMESTEAD—RIGHT OF WIDOW. 
“WILLIAM Dwrary. 


The wife of an insane soldier, who makes homestead entry, as the head of a family, 
for less than one hundred and sixty acres of land, is not, upon the death of the 
soldier, entitled, as his widow, to a soldiers’ additional homestead right based 
upon such entry. | 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) | July 12, 1901. (G. B. G.) 


This is a motion filed by William Deary, assignee of the claimed 
soldiers’ additional homestead right of Mary A. Meadow, widow of 
Samuel Meadow, for a review of departmental decision of May 6, 
1901 (unreported), rejecting the application of said Deary to enter, 
under section 2306 of the Revised Statutes, the SE. + of the SW. 4 
and the SW. 4 of the SE. 4 of Sec. 12, T. 65 N., R. 26 W., Duluth 
land district, Minnesota. 

It appears from the papers accompanying the motion, and from the 
_ files of your office, that the said Samnel Meadow was a soldier in the 
service of the army of the United States for more than ninety days 
_ during the war of the rebellion, and that he was honorably discharged 

from such service August 23, 1865. September 10, 1869, the said 
Mary A. Meadow, wife of the soldier aforesaid, made homestead entry 
at the Clarksville land office, Arkansas, for eighty acres of land in 
that land district, upon which she made final proof January 14, 1876, 
and patent issued to her thereon June 30, 1876. This entry was made 
by the said Mary A. Meadow, in her own name, as the head of a fam- 
ily, and for her own use and benefit, no mention being made, either 
in the original application or in the final proof, that she was the wife 
of Samuel Meadow, or that she was a married woman. It appears — 
from affidavits on file in connection with this proceeding that at the 
date of said entry Samuel Meadow was of unsound mind and had wan- 
dered away from home; but it is not shown or alleged that he had 
been declared to be of unsound mind by a competent tribunal, or that 
any judicial inquiry was ever held with reference to his mental condi- 
tion. He died July 138, 1875, and your office reports that he had 
never exercised the homestead privilege. 

The decision under review denies the application of Deary on the 
ground that the entry made by the said Mary A. Meadow does not con- 
stitute a proper legal basis for the right claimed. 

In the motion for review it is contended, in substance, that Samuel 
Meadow being of unsound mind was legally dead, that his wife was, 
under the provisions of section 2307 of the Revised Statutes, entitled 
to all the benefits enumerated in chapter 5 of such statutes relating to 
homesteads, among which was the privilege conferred upon honorably 
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discharged soldiers by section 2304, and that she having made a home- 
stead entry for only eighty acres of Jand, it should be held that she 
was entitled to a soldiers’ additional right for eighty other acres of 
land, in accordance with the provisions of section 2306. This conten- 
tion is open to many objections. Section 2304 provides that every 
private soldier or officer who served for ninety days in the army of the 
United States during the war of the rebellion, and who was honorably 
discharged, shall ‘‘be entitled to enter upon and receive patents for a 
quantity of public lands not exceeding one hundred and sixty acres.” 
Section 2306 provides that every person entitled to enter a homestead 
under the provisions of section 2304, and who may have theretofore 
(prior to June 22, 1874) entered under the homestead laws a quantity 
of land less than one hundred and sixty acres, ‘*‘shall be permitted to 
enter so much land as, when added to the quantity previously entered, 
shall not exceed one hundred and sixty acres,” and section 2307 pro- 
vides that ‘‘in case of the death of any person who would be entitled 
to a homestead under the provisions of section 2304 his widow, if 
unmarried, ... . shall be entitled to all the benefits enumerated in 
in this chapter.” | 

The scheme presented by these three sections of the Revised Stat- 
utes is not a complicated one. The homestead privilege conferred on 
honorably discharged soldiers by section 2304 is no greater or differ- 
ent, so far as the amount of Jand that may be taken thereunder is con- 
cerned, than that conferred by section 2289 on all persons possessing’ 
the necessary qualifications. But section 2306 confers what is known 
as the soldiers’ additional homestead right. This additional right is 
conditioned upon a previous entry by the soldier for less than one 
hundred and sixty acres of land, and the measure of the right is the 
difference between the amount of land previously entered and one hun- 
dred and sixty acres. These two sections present a complete scheme 
in themselves during the lifetime of the soldier. It is not until the 
soldier dies that section 2307 has any office to perform. Then his 
widow, if unmarried, may exercise such right as the soldier had. But 
if the soldier had not previous to his death made an entry under the 
homestead laws, he did not have an additional right, and in denying to 
his widow a right which the soldier himself did not possess is not 
to deny her any benefit enumerated in the chapter on homesteads. 
This does not, however, meet movant’s contention that the soldier 
being legally dead, and his wife as the head of a family having prior 
to the adoption of the Revised Statutes entered a homestead of less 
than one hundred and sixty acres, she is entitled to the right conferred 
by section 2306, instead of the soldier. This contention cannot be 
admitted. The additional homestead right is conferred on the soldier 
himself, except in case of his ‘‘death,” and in that event on his 
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‘“*widow.” This does not mean a civil death. The wife of a man 
cwileter mortuus is not his widow. | | 

The Department would not be justified in holding on the present 
record that Samuel Meadow was civilly dead, or that he was not enti- 
tled to make an entry under the homestead laws, but if he was com- 
petent to make an entry he did not do so, and this would be fatal to 
the widow’s claim. 

Mary A. Meadow did not have a soldiers’ additional homestead right, 
and her assignee took nothing by the assignment. 

The motion is denied. 


MINING CLAIM—VEIN OR LODE—SURFACE GROUND. 
LELLIE Lope Mrninc Chari. 


There ig no authority in the mining laws for the issue of two patents for the same 
mineral land, the patent to ‘one claimant to embrace only the surface land and 
the patent to another to embrace only the veins or lodes beneath the surface; 
nor is it within the contemplation of said laws that vein or lode deposits may 
be claimed, located, and patented independently of the surface ground con- 
nected with and containing or overlying them. | 


Secretary Hitehcoch to the Commasstoner of the General, Land Office, 
CW. V. D.) July 16, 1901. : (A. B. P.) 


August 20, 1900, The Red Rover Mining Company made entry, No. 
648, for the Lellie lode mining claim, survey No. 12,677, Gunnison 
land district, Colorado. 

October 13, 1900, there was received at your office a communication 
(forwarded through the local land office) from the Ocean Wave Mining 
and Reduction Company, which is in the nature of a protest against 
the issuance of an unconditional patent upon said entry. 

It appears that the protestant company is the owner of the Wave of 
the Ocean lode mining claim, survey No. 938, in said land district, for 
which entry was made January 18, 1877, and patent issued May 6, 
1881; that the Lellie claim was formerly known as the Red Rover, and 
between it and the.Wave of the Ocean there was a conflict to the 
extent of 1.12 acres of ground; that by the Wave of the Ocean survey, 
entry, and patent said conflict was excluded in favor of the Red Rover 
claim; and that the Lellie claim as surveyed and entered is a relocation 
of the Red Rover, upon the identical original lines thereof. 

The field notes of the Wave of the Ocean survey describe that claim 
as containing 9.21 acres, ‘‘after deducting surface ground claimed by 
Red Rover lode, 1.12 acres.” The receiver’s receipt and register’s 
certificate of entry both show that the parties who made the entry paid 
only for 9.21 acres of land. The patent, after referring to the claim 
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by its survey or lot number (93), describes it by metes and bounds, 
and as— | | 

Containing nine (9) acres and twenty-one hundredth (21/100) of an acre of land 
more or less and embracing fifteen hundred (1500) linear feet of the Wave of the 
Ocean lode. x 


In the granting clause of the patent the claim is described in these 
terms: 


the said mining premises hereinbefore described as lot No. 93, embracing a por- 
tion of the unsurveyed public domain with the exclusive right of possession and 
enjoyment of all the land included within the exterior lines of said survey not herein 
expressly excepted from these presents, and of fifteen hundred (1500) linear feet of 
the said Wave of the Ocean vein, lode, ledge or deposit, for the length hereinbefore 
described, throughout its entire depth, although it may enter the land adjoining; and 
also of all other veins, lodes, ledges or deposits throughout their entire depth, the 
tops or apexes of which lie inside the exterior lines of said survey, at the surface 
extended downward, vertically, although such yeins, lodes, ledges or deposits in. 
their downward course may so far depart from a perpendicular as to extend outside 
the vertical side lines of said survey: Provided that the right of possession hereby 
granted to such outside parts of said veins, lodes, ledges or deposits, shall be con- 
fined to such portions thereof as lie between vertical planes drawn downward through 
the end lines of said survey, at the surface so continued in their own direction that 
such vertical planes will intersect such exterior parts of said veins, lodes, ledges or 
deposits, excepting and excluding, however, from these presents, all that portion of 
the surface ground herein described, which is embraced by said Red Rover lode. 


It is contended by the protestant company that the effect of the 
exception from said patent was and is to exclude from the Wave of 
the Ocean claim only the surface area of the conflict with the Red 
Rover, now the Lellie claim; that said company, as the owner of the 
Wave of the Ocean claim, is entitled, under said patent, to the Wave 
of the Ocean vein or lode, throughout its entire depth, etc., for the 
Tull length of 1500 feet, notwithstanding the fact that the top or apex 
of such vein or lode lies partly within the surface lines, extended 
downward vertically, of the excluded conflict; and is likewise entitled 
to all veins or lodes, throughout their entire depth, etc., the tops or 
apexes of which lie inside the surface lines, extended downward ver- 
tically, of said Wave of the Ocean claim, inclusive of the excluded 
conflict. Upon this contention it is asked that the patent for the 
Lellie claim, when issued, shall in express terms except and exclude 
therefrom all right to any portion of the Wave of the Ocean vein or 
lode, and all right to any other veins, Jodes, or ledges, the tops or 
apexes of which lie inside the surface lines, extended downward verti- 
eally, of the conflict excluded from the Wave of the Ocean patent. 

By decision of December 10, 1900, your office held, in effect, that 
the Red Rover company is entitled to a patent upon its entry, without 
exception or qualification as to any claimed rights under the Wave of 
the Ocean patent within the ground excluded from that patent, and 
dismissed the protest. The protestant company thereupon appealed. 
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The errors assigned in the appeal present the single question of the 
effect of the Wave of the Ocean patent and of the exception therefrom 
of the conflict with the Red Rover claim. Does the exception exclude 
from the patent the surface of the conflict only, or is the effect of the 
exception to carve out of the grant by the patent all veins or lodes 
beneath the surface, the tops or apexes of which lie inside the vertical 
lines of the conflict, as well as the surface of the conflict? 

There is no provision in the mining laws which authorizes the issue 

of two patents for the same mineral land, the patent to one claimant 
to embrace only the surface of the land, and the patent to the other to 
embrace only the veins or lodes beneath the surface. It is not within 
the contemplation of the mining statutes that vein or lode deposits 
may be claimed, located, and patented independently of the surface 
ground connected with and containing or overlying them. 
_ Section 2320 of the Revised Statutes provides that mining claims 
upon veins or lodes, located after May 10, 1872, may equal, but shall 
- not exceed, one thousand five hundred feet in length along the vein or 
lode; and that no claim shall extend more than three hundred feet on 
each side of the middle of the vein at the surface, nor be limited to 
less than twenty-five feet on each side of the middle of the vein at the 
surface, except where adverse rights existing on May 10, 1872, render 
such limitation necessary. The Wave of the Ocean claim was located 
after May 10, 1872. There is in the record no suggestion of adverse 
rights existing on May 10, 1872. 

By section 2325 of the Revised Statutes provision is me for obtain- 
‘ing a patent from the government for land claimed and located for 
valuable mineral deposits. That section is in part as follows: 

A patent for any land claimed and located for valuable deposits may be obtained 
in the following manner: Any person, association or corporation authorized to 
locate a claim under this chapter, having claimed and. located a piece of land for 
such purposes, who has, or have, complied with the terms of this chapter, may file 
in the proper land office an application for a patent, under oath, showing such com- 
pliance, together with a plat and field notes of the claim or claims in common, made 
by or under the direction of the United States surveyor-general, showing accurately 
the boundaries of the claim or claims, which shall be distinctly maked by monu- 
ments on the ground, and shall post a copy of such plat, together with a notice of 
such application for a patent, in a conspicuous place on the land embraced in such 
plat previous to the filing of the application for a patent, and shall file an affidavit 
of at least two persons that such notice has been duly posted, and shall file a copy 
of the notice in such land office, and shall thereupon be entitled to a patent for the 
land, in the manner following: 

It is to be observed that in the sections referred to no authority 1 is 
given for the location of, or for the issue of patent to, veins or lodes 
of mineral, independently of the land in which they are found. Sec- 
tion 2320 prescribes the maximum length of a vein or lode that may 
be embraced in a location, prescribes the extent to which land may 
be taken in connection with the vein or lode on each side thereof, and 
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declares that, with the exception stated, such land shall not be limited 
to less than twenty-five feet in extent on each side of the middle of 
the vein at the surface. Section 2325 provides that a patent may be 
obtained ‘‘for any land claimed and located for valuable deposits” by 
any person, association, or corporation, ‘‘ having claimed and located 
a piece of land for such purpose, who has, or have, complied with 
the terms of this chapter,” etc. There is no provision for obtaining 
patent to veins or lodes otherwise than in connection with the land i. in 
which they are situated. 7 

In the case of Montana Ore-Purchasing Company v. Boston and 
Montana Consolidated Copper and Silver Mining Company (51 Pac. 
Rep., 159) the precise question here presented was considered and — 
decided by the supreme court of Montana. By the patent involved 
in that case it was attempted to convey the vein or lode on its strike 
through a portion of the claim as located, but which was excluded 
from the patent on account of conflict with another location. It was 
held that the patent, in so far as it was attempted thereby to convey 
the vein or lode on its strike outside and independently of the granted 
surface, was void. In the course of its opinion the court said: 

While it is true that the surface of mining ground is often spoken of in the deci- 
sions of the courts as an incident to the vein whose apex lies within or under it, we 
are clearly of the opinion that the mining statutes of the United States contain no 
authority for the conveyance of the lodes or veins embraced in a located quartz 
claim independently of the surface ground connected with and containing or over- 
lying them. Neither is the subject of patented grant by itself. Appellant calls to 
our attention various expressions, occurring in different sections of the United States 
mineral land statutes, for the purpose of showing that the surface is not regarded as 
an essential incident of the lode or vein in or below it. It is no doubt true that 
those statutes, taken as a whole, give greater prominence verbally to the lode or 
vein than to the surface connected therewith; but this naturally results from the 
fact that the lode is the main subject treated. Such expressions and such promi- 
nence, however, cannot avail to permit the grant of lodes or veins embraced in a 
located quartz claim regardless of the surface connected therewith. 


See also Lindley on Mines, Vol. 1, Secs. 58-60, and Vol. 2, Sec. 730. 

In view of what has been said, and upon careful consideration of 
the subject, the Department is of the opinion that the protestant com- 
pany is not entitled, under the Wave of the Ocean patent, to any 
vein or lode thetop or apex of which lies outside the vertical lines of 
the surface ground conyeyed by the patent; that the effect of the 
exception from the patent of the Red Rover conflict was to carve out 
of the grant by the patent not only the surface area embraced in the 
conflict, but also all veins or lodes beneath such surface having their 
tops or apexes within the vertical lines thereof. It follows that said 
company is not entitled to the relief sought, and the decision of your 
office dismissing its protest is accordingly affirmed, 
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HOMESTEAD ENTRY—ACT OF JUNE 5, 1900. 
SAMUEL EF. Honeycutt. 


A homestead entryman who failed to perfect title under his entry, and thereaiter 
made a second entry under the act of March 2, 1889, which second entry was 
also not perfected, but ‘‘lost or forfeited,’’ was by the act of June 5, 1900, restored 
to the status of a qualified homestead claimant and became entitled to the bene- 
fits of the homestead laws as though the second entry had not been made. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.V. D.) July 15, 1901. | (C. J. G.) 


October 18, 1900, Samuel F. Honeycutt made homestead entry, 
under section 3 of the act of June 5, 1900 (81 Stat., 267), for the E. 4 
of the NE. 4, the SW. 4 of the NE. 4 and the NE. ¢ of the SE. 4, Sec. 
17, T. 20 N., R. 19 W., Harrison, Arkansas, land district. 

April 20, 1901, your office held said entry for cancellation on the 
ground that said act of June 5, 1900, does not provide for a third 
privilege, it appearing that Honeycutt had previously made two home- 
stead entries as follows: January 24, 1878, for the E. } of the NE. 4, 
the SW. 4 of the NE. $ and the NE. ¢ of the SE. 4, Sec. 17, T. 20 N., 
R. 19 W.—canceled upon relinquishment January 16, 1879; and Jan- 
uary 13, 1891, under section 2 of the act of March 2, 1889 (25 Stat., 
854), for the S. $ of the SW. 4, Sec. 4, and the N. 4 of the NW. 4, 
Sec. 9, T. 17 N., R. 16 W.—canceled upon relinquishment April 21, 
1898. 

The case is here on appeal. 

Said section 3 of the act of June 5, 1900, sepra, provides: 

That any person who prior to the passage of this act has made entry under the 
homestead laws, but from any cause has lost or forfeited the same shall be entitled 
to the benefits of the homestead laws as though such former entry had not been 
made. 

The act deals with the status of the applicant under the homestead 
laws at the date of its passage, and the inquiry raised by an applica- 
tion under said act is whether the applicant is a person who prior to 
the passage thereof has made an entry under the homestead laws which 
from any cause he has lost or forfeited. If he is found to be such a 
person then he is ‘‘entitled to the benefits of the homestead Jaws as 
though such former entry had not been made.” | 

The applicant herein originally made entry under the homestead 
laws but failed to perfect title thereunder. By the provisions of the 
second section of the act of March 2, 1889, supra, being a ‘* person 
who has not heretofore perfected title to a tract of land of which he 
has made entry under the homestead law,” he was entitled to make 
another entry, ‘‘ such previous filing or entry to the contrary notwith- 
standing.” The entry originally made, but not perfected, was, under 
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the act of March 2, 1889, to be regarded as never having been made 
so far as the rights of the applicant are concerned. The same is true, 
since the passage of the act of June 5, 1900, supra, of the entry made 
under the act of March 2, 1889, which was also not perfected but 
‘‘lost or forfeited.” So that if at the time of making that entry the 
applicant was rightfully entitled to make the same under the home- 
stead laws, and the fact that the entry was allowed indicates that he 
was so entitled, he was by the act of June 5, 1900, restored to the 
status of a qualitied homestead claimant and became entitled to the 
benefits of the homestead laws as though the last named entry had not 
been made. | 

The judgment of your office is reversed and Honeycutt’s entry will 
be held intact subject to compliance with law. 


_—_— 


SOLDIERS’ ADDITIONAL HOMESTEAD. 


Rovat B. Suure. 


A soldier entitled to the benefits of section 2306 of the Revised Statutes does not by 
the making of an invalid adjoining farm entry, as additional to his original home- 
stead entry, lose his right to an additional entry under said section. 


Secretary [Hitchcock to the Commasstoner of the General Land Office, 
(W. V. D.) | July 15, 1901. (G. B. G.) 


This is the appeal of Royal B. Shute, remote assignee of the claimed 
soldiers’ additional right of Creed H. Caldwell, from your office deci- 
sion of March 30, 1901, denying the application of the said Shute to 
enter, as such assignee, under section 2306 of the Revised Statutes, the 
E. 4 of the SE. sof Sec. 24, T: 150 N., R. 32 W., Crookston land dis- 
trict, Minnesota. | 

It appears from the files of your office that the said Caldwell on 
February 28, 1868, made homestead entry for the N. $ of the NW. + of 
Sec. 2, T. 7 S., R. 11 W., Little Rock land district, Arkansas, con 
taining 84.38 acres. This entry was allowed subject to the provisions 
of the act of June 21, 1866 (14 Stat., 66), restricting homestead entries 
in the State of Arkansas for the period of two years from the date of 
the act, to eighty acres of land. At the time of making the entry 
Caldwell paid cash for the 4.388 acres of land in excess of the 80 acres 
allowed by said act. March 3, 1869, he made application to enter an 
additional tract of land containing 80.26 acres adjoining the land 
embraced in his original entry. This second entry was allowed, appar- 
ently as an adjoining farm entry under the proviso to section one of 
the act of May 20, 1862 (12 Stat., 392), which declares ‘‘ that any per- 
son owning and residing on land may, under the provisions of this act, 
enter other land lying contiguous to his or her said land, which shall 
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not, with the land so already ene and occupied, eo) in the aggre- 
_ gate one hundred and sixty acres.’ 

In the year 1875 your office, after due notice, canceled the entry of 
February 28, 1868, for failie to submit final proof within the time 
required by law, and in 1879 canceled the entry of March 16, 1869, as 
per Caldwell’s relinquishment to the United States of his claim to the 
land embraced in said entry. 

January 29, 1900, the local officers transmitted to your office the 
aforesaid application of Shute, which was denied, as above stated, on 
the ground that Caldwell having made homestead entry for one hun- 
dred and sixty acres of land he is not entitled to an additional right 
under section 2306 of the Revised Statutes. 

The decision appealed from is not believed to be correct. Caldwell 
has exhausted his homestead right only to the extent of 80 acres of land. 
The adjoining farm entry, made in 1869, was wholly unauthorized. 
He was not the owner of the contiguous land in the sense contemplated 
by the act of May 20, 1862, supra. Clearly an adjoining farm entry 
is not authorized when the application is based upon a pending original 
homestead entry of an adjoining tract. Caldwell’s entry of 1869 was, 
therefore, a nullity. He could never have perfected title thereto, and 
it is not material for what reason it was canceled. Such an entry 
does not impair the homestead right. 

If Caldwell served in the army of the United States for ninety days 
during the war of the rebellion and was honorably discharged, he was 
_ entitled under section 2304 of the Revised Statutes to enter upon and 
receive patent for a quantity of public land not to exceed one hundred 
and sixty acres or one-quarter section, and while the abandonment of 
his original entry exhausted his right to the extent of the acreage 
covered thereby, he was still entitled to enter 80 acres of land and this 
right could not be impaired by making an entry that could not be 
perfected. 

_ Section 2306 of the Revised Statutes provides— 

Every person entitled, under the provisions of section twenty-three hundred and 
four, to enter a homestead, who may have heretofore entered, under the homestead 
laws, a quantity of land less than one hundred and sixty acres, shall be permitted to 
enter so much land as, when added to the quantity previously entered, shall not 
exceed one hundred and sixty acres. 

Inasmuch as Caldwell had prior to the adoption of the Rev ised 
Statutes entered a quantity of land less than one hundred and sixty 
- acres, his assignee is entitled to exercise the right of entry conferred 
on him by section 2306 above quoted. 

The decision appealed from is reversed, with directions to allow the 
entry of Shute unless other objection appears. 
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FOREST RESERVE_LIEU SELECTION—RELINQUISHMENT. 
EF. A. Hype. 


The relinquishment of lands selected in lieu of lands within the limits of a forest 
reserve, on the ground that the lands in the township wherein the selected lands 
are situated have been suspended from disposal pending an investigation te 
determine whether the same were mineral in character, will not be accepted, 
where it appears that the investigation has been concluded and the lands found 
to be of the character and condition subject to such selection. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) July 15, 1901. (EK. B., Jr.y 


I, A. Hyde has appealed from the decision of your office dated 
March 26, 1901, declining to accept his relinguishment of all claim to 
the fractional NW. 4 of Sec. 2, T. 297 S., R. 98 E., M. D. M., Visalia, 
California, land district, embraced in his forest reserve lieu selection 
No. 2070, filed January 3, 1900. 

It appears that the public lands in said ern were suspended by 
your office February 28, 1900, from disposition for the purpose of an 
investigation to determine whether the same were mineral in character, 
which suspension still continues as to the tract embraced in said sec- 
tion. In an affidavit filed with his said relinquishment Hyde states 
that the relinquishment is made because the said ‘* township has been 
suspended” by your office, causing delay in the adjudication of his 
selection; that he supposed when he made the selection that the same 
would be approved without delay; that as the time when the same will 
be approved is indefinite and action may not be had on the selection 
for years he ‘‘does not desire to prosecute his claim or defend the 
same against probable or possible mineral claimants, as he is informed 
and believes that the land has been located for oil purposes;” that ‘* he 
has neither sold nor conveyed the title to the land, nor made any con- 
tract to do so;” and that so far as he knows the land is in the same 
condition in which it has always been. It does not appear that any 
contest has been commenced or other objection entered fener the 
said selection. 

The decision of your office holds, in effect, that the said suspension 
of February 28, 1900, for the purpose stated, was made in the proper 
exercise of its authority and that no sufficient reason appears for 
accepting the said relinquishment. Mr. Hyde contends that he has 
shown sufficient reason for an acceptance of the relinquishment, stating 
in his argument on appeal, in addition to what he had previously stated, 
that he has missed the sale of the land by the delay of your office to 
act upon his selection. 

The attempted relinquishment of said selection was evidently made 
by Mr. Hyde with a view to the making of another, and probably in 
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his estimation a more advantageous, selection in lieu of the forest 
reserve land which he has conveyed to the government as the basis 
therefor. And it appears from the records in your office that with- 
out waiting for action by your office upon his relinquishment he did, 
on March 12, 1901, file forest reserve lieu selection No. 4234 for 
certain other’ tracts based upon his conveyance to the government of— 
the same land he had used as the basis for his previous selection No. 
2070. Such selection No. 4234 should at once be rejected if that has 
not already been done. 

It appears that an investigation as to the character and condition of 
the land embraced in said selection No. 2070 was made by a special 
agent of your office, as shown by his report dated February 21, 1901, 
and filed in your office March 1,1901. According to the report of the 
special agent the land is of a character and condition subject to such 
selection. Unless, therefore, there be objection disclosed by the 
records of your ofiice not disclosed by the record before the Depart- 
ment, you will proceed promptly to adjudicate such selection. 

The decision of your office is affirmed. 


ns 


FOREST RESERVE—COAL LANDS—SEC. 3, ACT OF MARCH 2, 1899, 
Brown 2. NoRTHERN Pactric Ry. Co. 


The Northern Pacific Railway Company is not authorized to select coal landsin lieu 
of lands relinquished under section three of the act of March 2, 1899. 

Coal lands are mineral lands within the meaning, generally, of the laws relating to 
the public lands. 


Secretary Hitcheock tu the Comnessioner of the General Land Office, 
(W. V. D.) July 16, 1901. (EK. B., Jr.) 


The Northern Pacific Railway Company, hereinafter called also the 
company, has appealed from the decision of your office dated February 
13, 1901, requiring it either to show cause, within sixty days from 
notice, why its selection, list No. 50, for the E. $ of the EK. $ of sec- 
tion 22, T. 16 N., R. 6 E., W. M., Olympia, Washington, land dis- 
trict, in lieu of what will be when surveyed the SW. 4 of section 7, 
T. 16 N., R. 12 K., W. M., should not be rejected, or to appeal from 
such decision, upon pain of rejection of the selection in the event of 
default. The tract last described and used as. the basis for the selee- 
tion, is within the primary limits of the company’s grant and also 
within the boundaries of the Pacific Forest Reserve. 

The company filed its said selection September 20, 1900, andék sec- 
tion 3 of the act of March 2, 1899 (80 Stat., 904), which pond: 


That upon execution and filing with the Secretary of the Interior, by the North- 
ern Pacific Railroad Company, gf proper deed releasing and conveying to the United 
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States the lands in the reservation hereby created, also the lands in the Pacific For-. 
est Reserve which have been heretofore granted by the United States to said com- 
pany, whether surveyed or unsurveyed, and which lie opposite said company’s. 
constructed road, said company is hereby authorized to select an equal quantity of 
nonmineral public lands, so classified as nonmineral at the time of actual govern- 
ment survey, which has been or shall be made, of the United States not reserved and 
to which no adverse right or claim shall have attached or have been initiated at the 
time of the making oi such selection, lying within any State into or through which 
the railroad of said Northern Pacific Railroad Company runs, to the extent of the 
lands so relinquished and released to the United States: Provided, That any settlers 
on lands in said national park may relinquish their rights thereto and take other pub-. 
lic lands in lieu thereof, to the same extent and under the same limitations and con-- 
ditions as are provided by law for forest reserves and national parks. 


A properly executed deed releasing and conveying to the United 
States the lands described in said section 3 having been filed July 25, 
1899, by the Northern Pacific Railway, successor in interest to the 
Northern Pacific Railroad Company, the Department accepted the same 
July 26, 1899, and thereupon declared the company to be authorized 
to select lieu lands as provided in that section. 

October 29, 1900, Ulfers Brown filed an application to purchase, as 
coal land, under section 2347 of the Revised Statutes, the land selected 
by the company, which application was rejected the same day by the 
local officers because of its prior selection by the company. Brown 
appealed from the adverse action of the local office, contending that 
the land in controversy is coal land and, as such, not subject to selec- 
tion by the company under said section 3, and that therefore his appli- 
cation should not have been rejected. Your said office decision affirms 
the rejection of Brown’s application because of the appropriation of 
the land upon the records of the local office by the company’s selection, 
but also finds that the government survey of the land classified it as 
coal land, which is held to be, in effect, a classification thereof as min- 
eral land, and that therefore it was not subject to the company’s selec- 
tion, and, as already stated, required the company to show cause or 
to appeal. 

The company contends (1) that the land selected was not classified as 
coal land at the time of survey, and (2) that even if it be found that it 
was classified as coal land such classification did not amount to a clas- 
sification of the land as mineral within the meaning of said section. 

The township in which the tract selected by the company is situated 
was surveyed in the field in 1883, and the survey thereof approved 
February 18, 1884. In the field notes of the survey of the south and 
east boundaries of the township, the township is described as— 
all mountainous, rough and broken. It is one immense coal field and is valuable for 
that article ag well as its timber, which is very fine and dense. | 
In the field notes of the survey of the subdivisional lines of the town- 
ship the following description is given: 
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This township is a high, mountainous country from 2000 to 4000 feet above tide 
water; is densely timbered with fir, hemlock, cedar and some pine, with under- 
growth of young fir, hemlock, huckleberry, vine maple and some salal. 

There is but little if any agricultural land in the township; it is only valuable as 
_ mineral and timber land. 

An especial feature is the many indications (croppings and float) of coal, which 
are found in every section in the whole township. 

These descriptions from the approved field notes clearly constitute 
a return or classification by the surveyor general of the entire town- 
ship, and each legal subdivision thereof, as coal land. It is quite 
evident that the term ‘‘mineral’”’ used in the second description is 
intended to refer to the only mineral specifically mentioned in the field 
notes, that is, coal. It does not, so far as this case is concerned, in 
any measure affect the force of the mineral or coal return that the 
township is also returned as valuable timber land. The two returns 
are not incompatible. Valuable coal measures are very frequently 
found in land which produces also valuable timber. It is not neces- 
sary here to institute any inquiry as to the comparative values of the 
coal and the timber. It is enough upon the question as to the classi- 
fication of the land that it is returned as valuable for coal. That coal 
lands are by authority of Congress classed as mineral lands, see the 
case of T. P. Crowder (80 L. D., 92, 95), and the cases there cited. 

While in effect conceding that within the meaning, generally, of the 
laws relating to the public lands, coal lands are classed as mineral 
lands, the second contention of the company is that inasmuch as the 
original grant to the company’s predecessor in interest (act July 2, 
1864, section 3, 18 Stat., 365, 368), in excluding mineral lands ‘‘ from 
the operations” thereof, provided that the word ‘‘ mineral” therein 
should not be held ‘‘to include iron or coal,” a similar limitation, at 
least so far as coal is concerned, is to be regarded as existing in sec- 
tion 3 of the said act of 1899. 

This contention the Department does not believe to be sound. The 
act of 1899 is not.dependent in its operation in any manner upon the 
act of 1864 beyond the mere reference to the latter act to determine 
what lands were embraced in that grant. The act of 1899 recognizes 
the grant by the act of 1864 as a thing complete and settled. It pro- 
poses an exchange of public lands for the company’s granted lands 
within the Pacific Forest Reserve, and in the reservation thereby cre- 
ated, that is, the Mt. Ranier National Park. The terms and conditions 
of this exchange are completely expressed in the act providing there- 
for. It is unnecessary to resort to any other legislation for the mean- 
ing thereof. Upon the due release and conveyance of the described 
granted lands to the United States the company is authorized— 


to select an equal quantity of nonmineral public lands, so classified as nonmineral at 
the time of actual government survey, etc. 
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These selections are authorized to be made ‘‘ within any State into or 
through which the railroad of said Northern Pacific Railroad Company 
runs,” instead of being confined within the much narrower limits pre- 
scribed by the granting act of 1864 for indemnity selections there- 
under, The selections authorized by the act of 1899 are not indemnity 
selections in any proper sense but are lands received in exchange for 
lands surrendered and reconveyed to the United States. If the com- 
pany’s contention is sound it is authorized to search throughout the 
State into or through which its railroad runs and select public iron 
and coal land only, if the same can be found in sufficient quantity to 
satisfy the requirements of the act. It is not believed that Congr ess 
intended to confer any such right upon the ony 

The decision of your office rejecting the company’s said selection is 
accordingly afirmed. In view of this action the local office will place 
Brown’s application for the Jand of record as of the date hereof, if 
upon examination the same be found regular in all respects. 


———_—— 


RAILROAD GRANT—WITHDRAWAL—LANDS EXCEPTED. 
NortTHERN Pacific Ry. Co. 


Lands within ten miles of the probable route of the Lake Superior and Mississippi 
railroad, included in the withdrawal on account of the grant to aid in the con- 
struction of said road at the date of the passage of the act making the grant to 
the Northern Pacific Railroad Company, were not ‘‘ public lands,’’ and for that 
reason were excepted from the Northern Pacific grant. 

A reservation on account of a prior grant will defeat a later grant, like that made in 
aid of the Northern Pacific raijroad, without regard to whether the lands are 
needed in satisfaction of the prior grant. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) July 16, 1901. (F. W. C.) 


The Northern Pacific Railway Company, successor in interest to the 
Northern Pacific Railroad Company, has appealed from your office 
decision of April 6, last, wherein it was held that certain described 
Jands in the Duluth land district, Minnesota, and within the primary 
limits of the grant made by the act of July 2, 1864 (13 Stat., 365), in 
aid of the construction of the Northern Pacitic railroad, were excepted 
from the operation of said grant because they were, at the date of the 
passage of said act, within ten miles of the probable route of the Lake 
Superior and Mississippi railroad, in uid of the construction of which 
a grant was made by the act of May 5, 1864 (13 Stat., 64), and were 
embraced within the withdrawal of May 26, 1864, made on account of 
the said last-mentioned grant. 

Upon the adjustment of the limits of the grant made by the act of 
May 5, 1864, supra, to the line of definite location of the Lake Superior 
and Mississippi railroad, effected September 25, 1866, by the filing 
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and appoval of the required map, the lands here in question were found 
to fall without said limits and were thereupon freed from said grant. 
The Northern Pacific railroad was not definitely located opposite these 
lands until July 6, 1882, at which date they were free from adverse 
claim so far as shown by the record now before this Department. 

The appeal filed on behalf of the railway company is based upon 
the ground that the withdrawal of May 26, 1864, being a withdrawal 
upon a map of probable or general route, did not prevent Congress 
from granting the lands so withdrawn in aid of the construction of the 
Northern Pacific railroad, and that they were included in the grant to 
that company made by the act of July 2, 1864, becatise falling without 
the limits of the grant made by the act of May 5, 1864, as established 
by the definite location of the Lake Superior and Mississippi railroad, 
no right ever attached to them under the earlier grant. The decision 
of the court in the case of United States 7. Oregon and California 
Rk. R. C. (76 U. S., 28), is relied upon to sustain this claim. 

In the case of Bardon vw. Northern Pacific Railroad Co. (145 U.S., 
585), one Robinson had settled upon a portion of an odd-numbered 
section within the limits of the grant made by the act of July 2, 1864, 
for which he filed a pre-emption declaratory statement on September 
21, 1853. He died without making proof and payment under said 
filing, and on July 30, 1857, his heirs made payment for the land and 
certificate of purchase issued thereon. On August 5, 1863, said cer- 
tificate and pre-emption filing were canceled. In holding that said 
Jand was excepted from the operation of the grant here in question, it 
was said by the court: 

It is thus seen that when the grant to the Northern Pacific Railroad Company was 
made, on the 2d of July, 1864, the premises in controversy had been taken up on 
the pre-emption claim of Robinson, and that the pre-emption entry made was uncan- 
celled; that by such pre-emption entry the land was not at the time a part of the public 
lands; and that no interest therein passed tothat company. The grant is of alternate 
sections of public land, and by public land, as it hasbeen long settled, ismeantsuch land 
asis open to sale or other disposition under general laws. All lands, to whichany claims 
or rights of others have attached, do not fall within the designation of public land. 
The statute also says that whenever, prior to the definite location of the route of the 
road, and of course prior to the grant made, any of the lands which would other- 
wise fall within it have been granted, sold, reserved, occupied by homestead settlers, 
or pre-empted or otherwise disposed of, other lands are to be selected in lieu thereof 
under the direction of the Secretary of the Interior. There would therefore be no 
question that the pre-emption entry by the heirs of Robinson, the payment of the 
sums due to the goyernment having been made, as the law allowed, by them after 
his death, took the land from the operation of the subsequent grant to the Northern 
Pacific Railroad Company, if the pre-emption entry had not been subsequently can- 
celled. But such cancellation had not been made when the act of Congress granting 
land to the Northern Pacific Railroad Company was passed; it was made more than 
a year afterwards. As the land pre-empted then stood on the records of the land 
department, it was severed from the mass of the public lands, and the subsequent 
cancellation of the pre-emption entry did not restore it to the public domain so ag 
to bring it under the operation of previous legislation, which applied at the time to ° 


6855— Vol. 31—01 3 





34 DECISIONS RELATING TO THE PUBLIC LANDS. 


land then public. The cancellation only brought it within the category of public 
land in reference to future legislation. This, as we think, has long been the settled 
doctrine of this court. 

See also Northern Pacific Puilvoad Co. vw. De Lacey (174 U. s. , 622, 
626). 

Applying this ruling to the lands now in question, they were at the 
time of the grant to the Northern Pacific Railroad Company included 
within an existing and lawful withdrawal made in aid of a prior grant 
and were therefore not subject to sale or other disposition under gen- 
eral laws. They were not ** public lands” within the accepted meaning 
of those words (Barker 2. Harvey, 181 U. S., 481, 490) and were not 
within the terms of the grant to the Northern Pacific Railroad Com- 
pany, which was of ‘every alternate section of public land.” 

While the decision in the case of United States v. Oregon and Cali- 
fornia Railroad Company, cited by appellant, gives color to appel- 
lant’s contention, it must be remembered that in that case the lands in 
controversy were not reserved under the prior grant or at all until 
after the date of the later grant under which they were held to have 
passed. They were public lands at the time of the later grant which 
was held to have embraced them. The case of Bardon v. Northern 
Pacific R. R. Co., sepra, and kindred cases, were not referred to in 
the opinion of the court, and it can not be presumed that by any gen- 
eral discussion upon an immaterial point the court intended to over- 
rule the Bardon and kindred vases. 

That a right under the prior grant did not eventually attach to the 
lands here in guestion is immaterial: first, because the act of July 2, 
1864, was a grant in praesenti, and second, because a reservation on 
account of a prior grant will defeat a later grant like that of July 
2, 1864, whether the Jands are needed ‘in satisfaction of the prior 
grant or not. Northern Pacific R. R. Co. v. Musser-Sauntry Co. (168 
U.S., 604.) 


Your office decision is accordingly affirmed. 


SCHOOL LAND—INDEMNITY—CHARACTER OF LAND. 
BOND ET AL. 2. STATE OF CALIFORNIA. 


In school indemnity selections the lands in lieu of which indemnity is claimed should 
be described according to their legal subdivisions. 

Where school lands in lieu of which indemnity is claimed on the ground of their 
saline character are not shown to have been lost to the State by reason of their 
known mineral or saline character at the time of survey, a hearing should be had 
to determine their known character at such time. 


Secretary Hitchcock to the Commissioner 0 of the General Land Office, 
. (W. VY. D.) July 17, 1901. (KE. B., Jr.) 


. February 15, 1898, the State of California filed indemnity school . 
land selection No. 1854 for the SW. and the NW.4 NE.4, Sec. 22; 
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the SE.+ and the NE.4 NE.4, Sec. 15; and the SE.4 NE.4, See. 9, T. 
10 N., R.1 E., H. M., Eureka, California, land district, in lieu of 
‘*44( acres” in section 16, T. 105., R. 11 E., S. B. M., alleged to be 
saline land and so reserved from the sehool' land grant to the State. 
_ August 27, 1900, William H. Rotermund applied to purchase the SW.4 
of said section 22, and Samuel Bond applied to purchase the SE.¢ of 
said section 15, as timber lands, under the act of June 3, 1878 (20 
Stat., 89). The applications of Rotermund and Bond were rejected 
by the local office because the lands covered thereby were embraced. _ 
in the school indemnity selection of the State. 

The applicants thereupon appealed and also filed duly corroborated 
affidavits of contest against the State’s selection as to the lands in con- 
troversy, alleging ‘*upon personal investigation and from reliable 
information” that the portion of said section sixteen used as the basis 
for such selection was neither mineral nor saline land, and that the 
lands covered by said applications are very valuable for the timber 
growing upon them: Wherefore affiants asked that a hearing be had 
‘*to determine the legality of said State selection and the character 
and quality of the lands used as the basis” for the selection of the lands 
covered by their respective applications, and at which they might be 
given opportunity to establish the allegations of their said affidavits. 

The State’s selection was considered in your office decision of Octo- 
ber 15, 1900, in connection with the corroborated contest affidavit of 
Bond (no mention being made therein of Rotermund’s similar affidavit). 
Jt was observed in the decision that the basis for the selection was 
defective in being described simply as ‘‘440 acres” in said section 16 
instead of by legal subdivisions, it being ‘‘ impossible to say what legal 
subdivisions are meant to be used;” and apparently in view of the 
allegations of Bond that the land used as such basis was neither min- 
’ eral nor saline in character, the following direction was given to the 
local officers: - | 

Give the State authorities 60 days’ notice within which to apply for an order for a 


hearing to determine the validity of the basis for this selection and in default thereof 
and of appeal the State’s selection will be canceled without further notice. 


The State afterwards urged that it should be allowed to amend its 
selection by describing the lands used as the basis therefor according 
to the legal subdivisions thereof, and that the hearing was not war- 
ranted inasmuch as the saline character of said section sixteen had 
already, together with that of other so-called school sections in the 
vicinity, been shown at a previous hearing, and the said section six- 
teen had also been returned by the suryeyor-general as saline land. 
Not considering whether the State should be permitted to amend the 
description of its basis, your office, by decision of January 29, 1901, 
denied the other contention, saying: | 

It is essential that the bases designated by the State should be described by legal 
subdivision in order that this office may intelligently inquire into and ascertain the 


86 | DECISIONS RELATING TO THE PUBLIC LANDS. 


character thereof. The particular school section sought to be so used in this case 
was not involved in the hearing which resulted in office decision of July 25, 1898, 
which embraced section 36 of the same township, and its character has not been 
investigated by this office. The plat of survey does show said section to be situated 
in the bed of a dry salt laké, but the general description accompanying the field 
notes of survey does not return said section as saline in character, and the assertion 
of the State that it is saline land has been controverted by protestants Bond and 
Rotermund. 

From these decisions the State has appealed to the Department, hay- 
ing, on December 6, 1900, ae an amended selection designating the 
base lands as the E. 4, the N. + of NW. 4, and the SE. 4+ of NW. ¢ of 
said section sixteen. 

Only two questions are passed upon in the decisions appealed from: 
(1) As to the sufficiency of the deseription of the base lands given in 
the State’s original selection; and (2) as to whether a hearing is war- - 
ranted to determine the character of the base lands. 

In school indemnity selections, the lands in lieu of which indemnity 
is claimed should undoubtedly be described according to their legal 
subdivisions. The description originally used here, ‘'440 acres” in 
section 16, was altogether uncertain and inadequate. 

Ample reason exists for the hearing ordered by your office. It is 
essential to the State’s claimed right of indemnity selection that the 
lands intended to be used as the basis therefor shall have been lost to 
the State by reason of their mineral or saline character, or of being 
otherwise reserved from the State’s grant. They are not. otherwise 
reserved, and, unless they were known to be mineral or saline in char- 
acter at the time of survey (that being after the State’s admission into 
the Union), they were not lost to the State but passed to it under its 
grant and no indemnity can be obtained therefor. The hearing 
referred to in the appeal and in the quoted portion of the decision of 
your office on review, did not embrace the land here sought to be used 
as the basis for indemnity, nor does the character of that land at the 
date of the survey thereof appear to be satisfactorily shown by the 
survey, or otherwise. It is therefore eminently proper, in view of 
the allegations of Bond and Rotermund, that a hearing should be had 
to determine whether the land was mineral or saline 1 in character at the - 
time of survey. 

It is contended by the State that Bond is a protestant merely (and 
the contention applies equally to Rotermund), and that if a hearing is 
had to determine the character of the land assigned as the basis for 
indemnity he will have no standing thereat and that the hearing must 
be ex parte, but this contention is not sound. 

Your said office decisions of October 15, 1900, and January 29, 1901, 


are afirmed. 
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MINING CLAIM—IMPROY EMENTS—EXPENDITURES. 
Hicuianp Marie anp ManitiA Lope MIniIne CLaIMs. 


Labor or improvements to be credited toward meeting the requirements of the stat- 
ute as to expenditure on a mining claim must actually promote or directly tend. 
to promote the extraction of mineral from the land, or forward or facilitate the 
development of the claim as a mine or mining claim, or be necessary for its care 
or the protection of the mining works thereon or pertaining thereto. 

Claimant’s quartz mill, situated on one of his claims in another group, even if con- 
structed by him for the express purpose of crushing ores from the claims embraced 
in this entry, could not be accepted as an improvement made for the benefit of 
those claims or either of them, within the meaning and intent of the statute. 


\ 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.V. D.) July 17, 1901. (EK. B., Jr.). 


The decisions of your office dated January 28, and March 18, 1901, 
the latter on review, in mineral entry No. 3896, made August 28, 1900, 
by Louis S. MeLure for the Highland Marie and Manilla lode mining 
claims, surveys Nos. 5770 and 5771, Helena, Montana, land district, 
hold that no part of the value of a certain ten stamp quartz mill 
valued at $4000, and credited by the surveyor general to the said 
claims, respectively, as expenditure for the benefit thereof, under sec- 
tion 2325 of the Revised Statutes, can be accepted as such expendt- 
ture; and there not being other labor or improvements credited to the 
claims, of sufficient value to satisfy the statute, the said decisions also, 
in effect, hold the entry for cancellation on that account. 

The reasons given by your office for refusing to accept any part of 
the value of such mill toward meeting the requirements of the statute 
as to expenditure are thus stated in said decision of March 18, 1901, 
on review: 


It has been held by the Department that improvements made outside of the © 
boundaries of a mining claim may be accepted as sufficient if shown to aid in the 
extraction of mineral therefrom (6 L. D., 220; 17 L. D., 190), but I am of the opinion 
that the mill sought to be applied in this case does not fall within the rule therein 
announced. It is situated more than half a mile from the claim, upon another 
group of lode claims owned by applicant, and is, no doubt, used for the milling 
of ores from all the claims owned by applicant in the vicinity. Furthermore, 
while a mill is of indirect benefit toa lode claim, in that it is of use in extracting the 
precious metals froin the ores after same have been mined, ret it is of no direct ben- 
efit or aid in the actual development of the claim. 


The claimant has appealed from the decision of your ie insisting 
that the said mill is ‘‘a necessary part of and used in connection with 
the working and improvement of said claims and credited thereto,” 
and as such is an improvement inuring to the benefit of each of the 
claims within the meaning of the statute. 

The said claims, together with the Mollie Darling lode mining claim 
embraced in mineral entry No. 3895, also made by McLure, form a - 
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small group of contiguous claims. The said mill, which is a mill for 
crushing ores, is situated on the Venus lode mining claim, which is 
one of eleven other contiguous claims embraced in mineral entry No. 
3894, also made by McLure. In addition to these entries McLure has 
also made niineral entry No. 3897 for six other contiguous claims, and 
mineral entry No. 4005 for a single claim, the Saturn placer. These 
claims are apparently all owned by said McLure, the three claims in 
entry No. 3896 being in one body or contiguous group, and the eight- 
een other claims in another body or such group. The said mill is 
over 3300 feet southward from the southerly end of the Manilla claim, 
which is the nearest thereto of the first group. It does not appear 
when,or by whom the mill was constructed, or that it has ever been 
used for crushing any ore from the Highland Marie or the Manilla 
claim, or indeed whether it has ever been operated at all. 

But even if it had been so used or had been constructed or pur- 
chased by the applicant for patent for the express purpose of crushing 
ores from the claims embraced in the entry here under consideration, 
it is not believed that it could be accepted as an improvement made 
for the benefit of those claims or either of them, within the meaning 
and intent of the statute. The Department is not aware of any instance 
in which such a mill so situated has ever been held, either by the land 
departinent or by the courts, to be properly credited as an improve- 
ment for the benefit of a mining claim in contemplation of the mining 
laws. Under the decisions of the courts and the land department 
labor or improvements to be so credited must actually promote or 
directly tend to promote the extraction of mineral from the land or 
forward or facilitate the development of the claim as a mine or mining 
claim, or be necessary for its care or the protection of the mining 
works thereon, or pertaining thereto (Smelting Co. v. Kemp, 104 U.5S., 
636, 655; Book v. Justice M. Co., 58 Fed. Rep., 106, 117; U. S. ». 
Iron Silver Mining Co., 24 Fed. Rep., 568; Lockhart v. Rollins (Idaho) 
21 Pac. Rep., 413; Doherty ». Morris (Colo.) 28 Pac. Rep., 85; Cop- 
per Glance Lode, 29 L. D., 542; and Zephyr and other Lode Mining 
Claims, 30 L. D., 510, 513). 

There is a sense, of course, in which the ownership of a mill in the 
vicinity of a mine, for crushing or reducing ores, by one who is also 
the owner of the mine, may promote the development of the mine, 
but so also doubtless, to some extent, might the development of the 
mine be hastened or promoted by the ownership or interest of such 
mine owner in a stock of mining implements or machinery kept in a 
general supply store in the neighborhood, or by his ownership of or 
interest. in a tramway or railway built to bring in supplies and carry 
out nining products to and from the nearest mining camp. But in 
all these instances the connection between the ownership or interest 
in the thing mentioned and the development of the claim or the extrac- 


‘ 
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tion of ore therefrom is too remote to justify holding such thing to be 
an improvement upoa or for the benefit of the claim, or the crediting 
of the value of any part thereof toward the required expenditure. 

It is not deemed necessary nor desirable that the subject be further 
‘pursued at this time, nor to undertake to state herein in detail what 
particular labor, buildings, excavations, etc., may or may not be 
accepted as meeting the requirements of the mining Jaws upon the 
point under consideration. Indeed, subject to the general rule above 
laid down, the determination in each case must depend upon the facts 
of that case. 

The decision of your office is affirmed in accordance with the views 
herein expressed. The entry must be canceled. | 

It will not be necessary, however, for the claimant to file a new 
application for patent or to furnish new proofs upon any point, except 
to give new notice of the application by publication and posting and 
to file the necessary proofs thereof, and the certificate of the sur- 
veyor general as to expenditure, if the proofs now on file are other- 
wise sufficient, and if, as would seem from the affidavit of claimant’s 
attorney in fact to be the case, due expenditure as to both claims has 
now been made. 


_ RIGHT OF WAY-—INDIAN LANDS—ACT OF MARCH 2, 1899. 
OPINION. 


A railroad company upon compliance with the provisions of the act of March 2, 1899, 
is authorized to acquire thereunder rights of way through lots or lands situate 
within the limits of any townsite in the Indian Territory, the national or tribal 
title to which has not been extinguished by full payment of the purchase money 
therefor and by the execution and delivery of deeds of conveyance thereof in 
accordance with an act of Congress authorizing such conveyance. 

The right of a railroad company to extend its line of road over and across a navigable 
stream within the Indian Territory by means of a bridge to be constructed over 
such stream for that purpose, can only be secured by act of Congress granting 
such privilege; but this does not affect the authority of the Secretary of the 
Interior in approving maps of definite Jocation for rights of way, under the act 
of March 2, 1899, for even though the stream be navigable, his approval of the 
maps is a condition to the right to approach the bridge from the Indian lands 
on either side of such stream. 


Assistant Attorney-General Van Devanter to the Secretary of the 
Interior, July 19, 1901. (J. H. F.) 


By your reference J am in receipt of certain letters, with enclosures, 
received from the Commissioner of Indian Affairs, transmitting to the 
Department for its consideration, under the provisions of the act of 
March 2, 1899 (30 Stat., 990), map of the definite location of the sur- 
veyed route of a enon of the Shawnee, Oklahoma and Missouri Coal 
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and Railway Company’s line of road, extending from Muskogee, in 
the Creek Nation, to Fort Gibson, in the Cherokee Nation, Indian 
Territory, and maps of definite location of the surveyed route of a 
section of the Muskogee and Western Railroad Company’s line of 
road, extending from Fort Gibson to Muskogee, together with certain 
other papers relative to the right of the Muskogee City Bridge Com- 
pany to construct a toll bridge over the Arkansas river in the Chero- 
kee Nation. The maps of definite location transmitted disclose that 
the surveyed routes of the sections of both railroads involved cross the 
Arkansas river in the Cherokee Nation, extend for a considerable dis- 
tance within the exterior limits of the town of Fort Gibson, and extend 
across and for a considerable distance within the surveyed exterior 
limits of the townsite of Muskogee; and the papers accompanying the 
map of definite location of the route of the Muskogee and Western 
Railroad Company’s line of road further disclose that said company 
proposes to extend the line of its road over and across the Arkansas 
river by means of a toll bridge which the Muskogee City Bridge Com- 
pany, « separate corporation, proposes to construct at a point in the 
Cherokee Nation where the surveyed route of said railroad company’s 
line of road intersects said river, under the claimed authority of a 
decree of the United States court for the northern district of Indian 
Territory, entered, June 4, 1901, in pursuance of the provisions of the 
act of February 18, 1901 (31 Stat., 794), entitled ‘‘An act to put in 
force in the Indian Territory certain provisions of the laws of Arkan- 
sas relating to corporations and to make said provisions applicable to 
said Territory.” In the letters received from the Commissioner of 
Indian Affairs, transmitting the maps and papers aforesaid, it is stated 
that consideration thereof involves questions to which the attention of 
the Department is invited and upon which, by your reference, my | 
opinion is requested, as follows: First, whether said railroad com- 
panies, under the provisions of the act of March 2, 1891, supra, can 
acquire rights of way through townsites in the Indian Territory; 
second, whether, under the provisions of that act, said companies are 
authorized to extend their lines of road over and across the Arkansas 
river within said Territory and to bridge said stream for such purpose; 
and, third, whether the alleged application of the Muskogee City 
Bridge Company to construct the proposed toll bridge over the 
Arkansas river is properly made, and whether the provisions con- 
tained in the act of February 18, 1901, nae ad, are pr operly applicable 
in the matter of such applicion: 

The papers submitted show that both of the railroad companies 
named, under the provisions of the act of March 2, 1899, supra, have 
heretofore, respectively, been granted permission to survey and locate 
lines of railroad within the Indian Territory on routes generally 
described and substantially in conformity with those designated on 
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their respective maps of definite location now presented for approval; 
that the proposed route of the Shawnee, Oklahoma and Missouri Coal 
and Railway Company’s line of road extends from Shawnee, Oklahoma 
Territory, in a northeasterly direction through the Indian Territory 
to the west line of the State of Missouri at or near the town of Seneca; 
that maps of definite location of certain portions of the surveyed route 
of this company’s line of road, including that portion thereof extending 
from Oklahoma Territory within the Creek Nation to Muskogee in the 
Indian Territory, have heretofore been approved by the Department; 
that the proposed general route of the Muskogee and Western Rail- 
road Company’s line of road extends in a westerly direction from 
Fort Gibson, in the Cherokee Nation, to the west line of the Creek 
Nation and thence to Guthrie, Oklahoma Territory; that both of said 
railroad companies, in the matter of furnishing evidence of their 
organization and in the survey and location of their respective lines of 
road within the Indian Territory, have complied with all the require- 
ments of the regulations prescribed by the Department under the act 
of March 2, 1899, supra, and that the maps of definite location under 
consideration herein have been prepared and filed in conformity to 
such requirements. 

By the act of March 2, 1899, supra, there was granted to any rail- 
road company, pean cade the laws of the United States or of” 
any State or Territory, upon compliance with the provisions of said 
act and the regulations prescribed thereunder, a right of way— 
through any Indian reservation in any State or Territory, or through any lands held 
by an Indian tribe or nation in Indian Territory, or through any lands reserved for 
an Indian agency or for other purposes in connection with the Indian service, or 
through any lands which have been allotted in severalty to any individual Indian 


under any law or treaty, but which have not been conveyed to the allottee with auth 
power of alienation. 


Any railroad company, organized as aforesaid, is authorized, under 
the provisions of said act, to survey and locate a line of road through 
and across any Jands of the character therein designated upon obtain- 
ing permission therefor from the Secretary of the Interior, but the 
act further provides that— . 

Before the grant of such right of way shall become effective a map of the survey of 
the line or route of said road must be filed with and approved bythe Secretary of the 
Interior and the company must make payment to the Secretary of the Interior for 
the benefit of the tribe or nation of full compensation for such right of way, includ- 
ing all damage to improvements and adjacent lands, which compensation shall be 
determined and paid under the direction of the Secretary of the Interior, in such 

manner as he may prescribe— 
and, when a raiiroad is constructed through the Indian Territory, under 
the provisions of said act, payment by the company of an additional 
annual charge of not less than fifteen dollars per mile for each mile of 
road is exacted for the benefit of the particular nation or tribe through 
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whose lands the road may be located so long as said lands shall be 
owned and occupied by such nation or tribe. | 

It will be noted that the surveyed routes of the two sections of roads 
involved herein are located wholly upon lands within the Creek and 
Cherokee Nations, in the Indian Territory, and that portions of the 
routes of both roads extend within the exterior limits of the towns 
hereinbefore mentioned. 

The records of the Department disclose that the townsite of Musko- 
gee was surveyed and laid out by a townsite commission appointed in 
accordance with the provisions of the act of Congress commonly known > 
as the Curtis act, approved June 28, 1898 (80 Stat., 495), such survey 
having been approved by the Department June 4, 1900; that the lots 
in said townsite were appraised by said commission, but a judge of the 
United States court for the northern district of the Indian Territory, 
on complaint of the Creek Nation, having issued a restraining order 
enjoining the sale of lots therein, the commission was furloughed 
August 29, 1900. The records of the Department further show that 
the members of the townsite commission for Muskogee were reap- 
pointed June 28,1901, under and in pursuance of the provisions of the 
act of March 1, 1901 (81 Stat., 861), amending, ratifying, and confirm- 
ing an agreement negotiated with the Creek Nation March 8, 1900, 
which agreement, as amended, has since been ratified by act of the 
Creek national council and duly declared existing law according to the 
terms thereof by proclamation of the President issued June 25, 1901; 
and June 28, 1901, the United States Indian Inspector for the Indian 
Territory was directed to instruct said commission to prepare corrected 
schedules of the appraisement of lots and iniprovements thereon within 
the townsite of Muskogee in accordance with the provisions of the 
Creek agreement recently ratified as aforesaid. It further appears 
that none of the lots in said townsite have been conveyed under authority 
of any of the acts of Congress hereinbefore referred to, and that the 
national or tribal title to all of said lots still remains vested in the 
Creek Nation. The Curtis act specially provided that all townsites 
should be ‘*‘reserved to the several tribes” and should be set apart as 
incapable of general allotment. Provision was made in that act whereby 
the owner of permanent improvements upon any town lot might, after 
appraisement of such lot by the townsite commission, deposit in the 
United States treasury, at Saint Louis, one-half of the appraised value 
thereof, payable in instalments therein specified, and that such deposit 
should be deemed a tender to the tribe of the purchase money for 
such lot, whereupon such tribe was authorized to cause a deed to be 
executed and delivered to any such purchaser conveying to him the 
title to such lot, and thereafter the purchase money should become the 
property of the tribe; and provision was also made in said act whereby 
the inhabitants of any town might, within one year after the comple- 
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tion of the survey thereof, make such deposit of ten dollars per acre 
for parks, cemeteries, and other public grounds laid out by said town- 
site commission with like effect as for improved lots. Under the 
further provisions of said act, if the owner of improvements on any 
lot failed to make deposit of the purchase money as aforesaid, then the 
townsite commission was authorized to sell such lot at public auction 
in the manner therein provided for the sale of unimproved lots, the 
purchaser of such improved lot being required to institute proceedings 
in the United States court having jurisdiction thereof for the condem- 
nation and appraisement of such improvements and the owner of such 
improvements being given the option of accepting the adjudged value 
of the improvements or removing the same from the Jot within such 
time as might be fixed by the court. In accordance with the pro- 
Visions noted it appears that certain deposits have been made in partial 
payment of improved lots in Muskogee, but whether any such depos- 
its have been made for parks, cemeteries, or other public grounds is 
not shown. No deeds, however, have been executed or delivered by 
the tribal authorities for any lots or lands within such townsite either 
under the provisions of that act or the provisions of the agreement 
hereinbefore mentioned, subsequently negotiated with and ratified by 
the Creek Nation. By the terms of said agreement so ratified the class 
of persons authorized to make deposits for town lots with the pre- 
ferred right of purchase was enlarged, and provision was therein made 
for the execution and delivery of deeds therefor by the tribal author- 
ities, on approval by the Secretary of the Interior, in substantial con- 
formity with the provisions of the Curtis act. The title to all lands 
within the Creek Nation is held by and vested in such nation as a tribe, 
and‘ it is, therefore, evident that the surveying and laying out of the 
townsite of Muskogee by the townsite commission and the appraisal 
of the lots and lands therein did not operate to extinguish the national 
or tribal title to such lots or lands within the Hmits of such townsite: 
and it is equally clear that until the depositors hereinbefore mentioned 
have made full payment for the lots, on account of which such deposits 
have been made, and have secured the execution and delivery of deeds 
therefor by the tribal authorities in accordance with the provisions of 
the acts of Congress and the Creek agreement hereinbefore referred 
to, the title to such lots still remains vested in the Creek Nation and 
that the lots constitute lands of the class described in the right of way 
act of March 2, 1899, supra, being ‘‘lands held by an Indian tribe or 
nation in the Indian Territory.” 

It further appears that no townsite commission was ever appointed 
for the town of Fort Gibson, in the Cherokee Nation, and no town- 
site has been surveyed or laid out for that town in accordance with 
the provisions of the Curtis act, supra, or other act approved by Con- 
gress. The town was laid out and incorporated by act of the Chero- 
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kee council and soine of the lots therein have been sold, but such sales, 
under existing treaty stipulations, only operated to give the purchaser 
of such lots the right to the use and occupancy thereof. The fee to 
lands within the Cherokee Nationis vested in the nation as a tribe, and 
until the national or tribal title to lands within Fort Gibson has been 
extinguished by consent of the United States, under agreement. duly 
ratified with the Cherokee Nation or in accordance with the provisions 
of an act of Congress, such lands are lands ‘‘held by an Indian tribe 
or nation” and are, therefore, of the class designated in the right of 
way act aforesaid. 

Answering specifically, therefore, the es st question involved in 
your reference, I am of opinion that the railroad companies herein- 
before named, upon comphance with the provisions of theact of March 
2, 1899, supra, are authorized to acquire thereunder rights of way 
through lots or lands situate within the limits of any townsite in the 
Indian Territory, the national or tribal title to which has not been 
extinguishéd by full payment of the purchase money therefor and by 
the execution and delivery of deeds of conveyance thereof in accord- 
ance with an act of Congress authorizing such conveyance; and I am 
also of opinion that your action in approving maps of definite location 
for railroad rights of way, under the provisions of the act of 1899, 
supra, 1s limited to and affects only lands of the class designated in 
said act, and that, although such maps might disclose that the lines of 
road, as surveyed, traversed other lands, yet such fact would not con- 
stitute any obstacle to the approval of the maps for the reason that 
your. official act of approval would not and could not, in legal effect, 
operate to confer, upon the companies applying for such rights of 
way, any right, title, or interest whatever in, to, or over such other 
lands against the individual owners thereof who had lawfully perfected 
title thereto. . 

Coming, then, to a consideration of the second question involved in | 
your reference, namely, as to whether said railroad companies, under 
the previsions of the right of way act aforesaid, have the right to 
extend their lines of road over and across the Arkansas river in the 
Cherokee Nation by means of bridges to be constructed for that pur- 
pose at the points where the surveyed routes of such roads intersect 
said stream, I am ata loss to understand why this question is asked. 
There is no suggestion in the papers submitted that the Arkansas river 
is at this point a navigable stream. If it is not, I answer the question 
in the affirmative, but if it is a navigable stream at this point, my 
answer is that a right to cross the same by means of a bridge can be 
secured only by an act of Congress granting that privilege (see act of 
March 31, 1899, 30 Stat., 1120, 1151). This, however, is not a ques- 
tion which affects your authority in approving the maps of definite 
location under consideration, and even if the stream be navigable your 
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approval of the maps is a condition to the right to approach the bridge 
from the Indian lands on either side of the river. 

The further question is presented by your reference as to whether 
the so-called application of the Muskogee City Bridge Company to 
construct a toll bridge over the Arkansas river is properly made and 
whether the act of Congress of February 18, 1901, hereinbefore 
referred to, ts applicable thereto. Apart from the question whether, 
under this act and section 504 of Mansfield’s Digest of the Statutes of 
Arkansas, published in 1884, this matter comes within the jurisdiction 
of this Department for determination, I find, upon examination of the 
papers transmitted, that no application by said bridge company to 
construct or maintain such a bridge is pending before mee Department 
requiring consideration by you. 

Approved: 

K. A. Hircucock, Secretary. 


PRIVATE CLAIM—CERTIFICATE OF LOCATION—NOTICE—ACT OF JUNE 2, 
1858. 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LanpD OFFICE, 
Washington, D. C., July 24, 1901, 
The United States Surveyor General, 
New Orleans, Louisiana. 

"Sir: Hereafter when an administrator of a vacant succession makes 
application for certificates of location under the provisions of the third 
section of the act of June 2, 1858 (11 Stat., 294), in satisfaction of a 
private claim, before issuing such certificates, you will require the 
applicant to publish notice of such application in the manner herein- 
after set forth. 

The notice must contain the name of the administrator, and must 
show when and by what court he was appointed. It must also con- 
tain a full and complete description of the claim in satisfaction of 
which the certificates are appled for, and if the claim has been located 
in part, the notice must describe the land Jocated by section, township, 
and range. 

Some day must be named in the notice, prior to which any, who may 
so desire, may file in your office protests against the application, 
together with their reasons for such protests. 

This notice must be published at least once a week for five succes- 
sive weeks prior to the day named as set forth above, in a paper of 
_ general circulation, published in the parish in which the claim is 

located, and also in one of the leading daily papers published in the 
city of New Orleans. 
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Should any protests be filed, they will be duly considered by you. 

The affidavits of the publishers of the respective papers, together 
with printed copies of the notice, will be required to prove the publi- 
cations, all of which must be made a part of your report on the case, 
and forwarded to this office with the other papers. 


Very respectiully, 
Bincer HERMANN, 


Conrmisstoner. 
Approved: 
EK. A. Hircucock, 
Secretary. 
HWOMESTEAD—COMMUTATION-SEC. 2, ACT OF JUNE 5, 1900. 
INSTRUCTIONS. 


All persons who have acquired title to a homestead by commutation, whether under 
the provision of section 2301 of the Revised Statutes or under any one of the 
special acts relating to Oklahoma lands, are, if otherwise qualified, entitled to 
enter a homestead of the Comanche, Kiowa and Apache lands. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(S2-¥5 22) July 24, 1901. (G. B. G.} 


Section 2 of the act of June 5, 1900 (31 Stat., 267), provides: 


That any person who has heretofore made entry under the homestead laws and 
commuted same under provisions of section twenty-three hundred and one of the 
Revised Statutes of the United States and the amendments thereto shall be entitled 
to the benefits of the homestead laws, as though such former entry had not been 
made, except that commutation under the provisions of section twenty-three hundred 
and one of the Revised Statutes shall not be allowed of an entry made under this 
section of this act. 

By an act of June 6, 1900 (81 Stat., 672, 676, 679-680), it was pro- 
vided that the lands acquired from the Comanche, Kiowa, and Apache 
tribes of Indians in the Indian Territory should be opened to settle- 
ment by proclamation of the President, ‘‘ under the general provisions 
of the homestead and townsite laws of the United States,” with a 
proviso: ‘‘That any persons who, having attempted to but for any 
cause failed to secure a title in fee to a homestead under existing laws, 
or who made entry under what is known as the commuted provision 
of the homestead law, shall be qualified to make a homestead entry 
upon said lands.” 

Ina letter of inquiry dated April 25, 1901, your office asks to be 
instructed ‘“‘ whether persons who samimnted formes entries in Okla- 
homa Territory under special statutes providing therefor, can make © 
second entries for the Kiowa, Comanche, and Apache lands,” under 
the provisions of law above qeted, 

In providing for the disposition of lands in Oklahoma Pato 
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special statutes have been enacted, and the provisions of these statutes 
have been such as to take these lands out of the operation of some of 
the general provisions of the homestead law. They all provide that 
the commutation provision of the homestead law, as set forth in section 
2301 of the Revised Statutes, shall not apply, but instead of this gen- 
eral commutation provision these several acts provide that title to the 
. Jands affected thereby may be secured upon proof of residence for less 
than the five-vear period required of homesteaders, and the payment 
of a certain sum per acre for the lands entered. These special pro- 
visions have been referred to by Congress and mentioned by the 
Department as commutation provisions so uniformly that it is but 
reasonable to suppose that Congress, by the said acts of June 5, 1900, 
and June 6, 1900, in referring to persons who have made entry under 
section 2301 of the Revised Statutes and the amendinents thereto, and 
persons who made entry under the commuted provisions of the home- 
stead law, intended to include all persons who had commuted an entry 
to cash under any statute permitting such commutation. Commuta- 
tion means literally ‘‘substitution,” and the commutation of a home- 
stead entry is simply the payment of cash at a price per acre fixed by 
the act under which the substitution is made, in lieu of the remaining 
portion of the term of residence required by law, and vour office is 
advised that all persons who have acquired title to a homestead under 
such substitutive plan, whether it be under the provisions of section 
2301 of the Revised Statutes or under any one of the many special acts 
relating to Oklahoma lands, such person, if otherwise qualified, will be 
entitled to enter a homestead of the Comanche, Kiowa, and Apache 
lands. | 


FOREST RESERVE—-SELTLEMENT. 
ARNOLD WINK. 


The excepting clause of the proclamation establishing the Olympic forest reservation 
ceases to be operative in behalf of a settler who fails to make entry or filing for 
the lands settled upon within the time allowed by law. 


Secretary LIlitchcock to the Commessioner of the General Land Office, 
(S. ¥. P.) July 29, 1901. 7 (C. J. G.) 


Arnold Wink appeals from your office decision of April 11, 1901, 
rejecting his application to make homestead entry for lots 1, 3, 4, 5, 
and the SE. + NE. 4, Sec. 12, T. 30 N., R. 16 W., Seattle, Washing- 
ton, land district. . : 

The land described is within the limits of the Olympic Forest Reser- 
vation established by the President’s proclamation of February 22, 1897 
(29 Stat., 901), which excepts from the force and effect thereof — 


all lands which may have been, prior to the date hereof, embraced in any legal entry 
or coyered by any lawful filing duly of record in the proper United States Land 
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Office, or upon which any valid settlement has been made pursuant to law, and the 
statutory period within which to make entry or filing of record has not expired; 
and all mining claims duly located and held according to the laws of the United 
States and rules and regulations not in conflict therewith. 

Provided, That this exception shall not continue to apply to any particular tract 


of land unless the entryman, settler or claimant continues to comply with the law: 


under which the entry, filing, settlement or location was made. 


Under such proclamation and the homestead law a settler within the 


Olympic Forest Reservation who continues to comply with the law, 
has three months from the date of the filing of the plat of survey of 
the township embracing his Jand in which to place his claim of record. 
In this case such plat was filed in the local office July 25, 1900, and 
the applicant herein did not apply to enter until December 10, 1900, 
which was not within the statutory period. His explanation for the 
failure is ‘‘that he was sick at his said homestead and unable to make 
the trip to the nearest place he could file and furthermore did not 
know that the reserve rules would prevent his filing after 90 days.” 
He furnishes the certificate of a physician who states that he attended 
applicant during the months of August, September and October, 1900, 
and ‘‘that during that time he was unable to do any manual labor and 
was part of the time confined to his bed and has been since and is now 
under my treatment.” 

The applicant alleges that he settled on the land in question in yi une, 
1896, and has continued to reside thereon ever since, but he is not 
corroborated in this statement, nor does he furnish any evidence of 
the extent and character of his cultivation and other improvements 
from which it could be determined whether he has continued to com- 
ply with the law in that respect or not. It appears that it was not 
necessary for him to visit the district land office in order to make 
entry (act of May 26, 1890, 26 Stat., 121, amending Sec, 2204, R. 8.) 
and his present application was executed before a United States com- 
niissioner, as provided for in said act. 

By section 8 of the act of May 14, 1880 (21 Stat., 140), settlers under 
the homestead laws are given the same time to file their applications 
and make entry as was then given settlers under the pre-emption laws 
to put their claims on record (Secs. 2264-2266, R. S.). For various 
reasons it has frequently occurred that the time prescribed would be 
allowed to pass without the making of application or entry. In the 
absence of a valid adverse claim it has been the practice to allow the 
settler to make entry after the expiration of the statutory period. 
But such adverse claim would defeat the settlement right where the 
latter was not protected by entry or filing. It is believed that under 
the express terms of the proviso to the exception of the President’s 
proclamation the neglect or failure of a settler on land within the 
limits of the forest reservation, to make entry or filing within the time 
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allowed by law, operates likewise to defeat his settlement right to 
such land. 

By the failure of claimant to file application for the land within the 
time prescribed by the law, the excepting clause of the said proclama- 
tion ceased to be any longer operative in his behalf and the land at 
once came under the reserving power of the proclamation and ever 
since by force thereof has been part of the said forest reservation and 
not subject to homstead entry or other disposal (E. 5. Gosney, 30 
L. D., 44). 

Your said office decision is hereby aflirmed. 


OKLAHOMA LANDS—COMMUTATION-SECOND HOMESTEAD ENTRY. 
Davin F, Ketcuum. 


In view of the provisions of section 13 of the act of March 2, 1889, and section 2 of 
the act of June 5, 1900, one who has made a cash entry of Cheyenne and Arapa- 
hoe Indian lands under the act of October 20, 1893, is entitled to make a second 
homestead entry of lands in the Cherokee strip. 


Secretary itchcock to the Commissioner of the General Land Office, 
(S.V.P.) ° July 30, 1901. (G. B.G.) 


This is an appeal by David F. Ketchum from your office decision of 
December 20, 1900, holding for cancellation his homestead entry for 
the NW. + of the NE. 4, the N. 4 of the NW. 4, and the SW. + of the 
NW. 4 of Sec. 11, T. 21 N., R. 21 W., Woodward, Oklahoma. 

This land lies in what is known as the Cherokee Outlet, and the 
body of lands of which it is a part was opened to settlement and entry 
under section 10 of the act of March 3, 1893 (27 Stat., 612, 642), which 
directed that they be opened in the manner provided by section 13 of 
the act of March 2, 1889 (25 Stat., 980, 1005), which section provided, 
among other things: ‘‘That any person... . who made entry under 
what is known as the commuted provision of the homestead law shall . 
be qualified to make a homstead entry upon said lands.” : 

It appears that the said Ketchum had, on September 7, 1892, made a 
homestead entry at the Kingfisher land office, Oldahonia, for about 
one hundred and sixty acres of land in Sec. 19, T. 18 N., R. 20 W., 
upon which he made final proof and payment at the rate of one dollar 
and fifty cents per acre, and final certificate issued to him, ape 3, 
1896. 

The land covered by this cash entry lies within the Cheyenne and 
Arapahoe reservation, and the body of lands of which it is a part 
was opened to settlement and entry under section 16 of the act of March 
3, 1891 (26 Stat., 989, 1026), which provided that they should be dis- 
posed of to actual settlers only under the provisions of the homestead 
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and townsite laws, except section 2301 of the Revised Statutes should 
not apply. Said section 16 further provided that such a settler on 
said lands should, before making final proof and receiving a final cer- 
tificate of entry, pay to the United States for the land so taken by 
him, in addition to the fees provided by law and within five years from 
the date of the first original entry, the sum of one dollar and fifty cents 
per acre, but no provision of any kind was made by said section or by 
said act opening the Cheyenne and Arapahoe lands whereby the title 
might be acquired except after the five years residence required by 
the homestead law had been complied with. By an act of October 20, 
1893 (28 Stat., 3), it was provided, however, that any person entitled 
by law to take a homestead in the Territory of Oklahoma, who had 
already or might thereafter locate and file upon a homestead upon any 
of the Cheyenne and Arapahoe Indian lands, and who had complied 
with all of the laws relating to such homestead settlement, might 
‘receive a patent therefor at the expiration of twelye months from 
the date of locating upon such homestead upon payment to the United 
States of one dollar and fifty cents per acre for the land embodied in 
such homestead.” 3 

In an affidavit executed by Ketchum ‘‘ March 26, 189[6],” which is 
the basis of his application to purchase the land embraced in his entry 
of September 7, 1892, it is recited that he claims the right to ‘‘com- 
mute” said entry under section 2301 of the Revised Statutes, but in 
another affidavit, executed on the same day, on a blank form, ‘‘To be 
used in cases of commuted homestead entries in Oklahoma Territory,” 
it is recited that said entry is ‘‘commuted under section 21 of the act 
of May 2, 1890” (26 Stat., 81, 91). This section has no application to 
Cheyenne and Arapaboe lands. It applies only to such lands as are 
within the limits described by the President’s proclamation of April1, | 
1889 (26 Stat., 1544), and the Cheyenne and Arapahoe lands are not 
within such limits. Moreover, it provides that the lands to which it 
does apply may be paid for at the rate of one dollar and twenty-five 
cents per acre, whereas Cheyenne and Arapahoe lands must be paid 
for at the rate of one dollar and fifty cents per acre. There is nothing 
in the papers connected with this cash entry to show that it was made 
under the act of October 20, 1893, supra, but, inasmuch as this was 
the only act which authorized its allowance, and inasmuch as its con- 
ditions seems to have been complied with, it will be presumed to have 
been made under that act. er 

By section 2 of the act of June 5, 1900 (81 Stat., 267, 269-270), it is 
provided: | 

Sec. 2. That any person who has heretofore made entry under the homestead laws 
and commuted the same under provisions of section twenty-three hundred and one 


of the Revised Statutes of the United States and the amendments thereto shall be 
entitled to the benefits of the homestead laws, as though such former entry had not 
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been made, except that commutation under the provisions of section twenty-three 
hundred and one of the Revised Statutes shall not be allowed of an entry made 
under this section of this act. 

Your office in the decision appealed from holds that Ketchum’s entry 
of September 7, 1892, was not commuted under the provisions of sec- 
tion twenty-three hundred and one of the Revised Statutes, that his 
case is not within the provisions of the act of June 5, 1900, above 
quoted, and that he is not therefore entitled to make a second entry 
by virtue of its provisions. 

The department does not concur in this conclusion. The act of 
October 20, 1898, supra, is clearly a commutation act. The plan pro- 
vided by the act of March 3, 1891, supra, for the acquisition of title 
to Cheyenne and Arapahoe lands, contemplated five years’ residence 
as a condition precedent to the issuance of patent. The act of October 
20, 1893, furnished a substitutive plan, whereby title to said lands 
might be completed upon the payment of cash in advance of the full 
period of residence required by the original plan. It isa commutation 
act, and as such will be treated as an amendment to section 2301 of the 
Revised Statutes. See in this connection departmental letter of July 
24, 1901 (31 L. D, 46), in the matter of Comanche, Kiowa, and 
Apache lands. In view of the provisions of section 13, of the act of 
March 2, 1889, supra, and section 2 of said act of June 5, 1900, it is 
thought that Ketchum is entitled to make a second entry of lands in 
the Cherokee strip. 

The decision appealed from is reversed, with directions to sustain 
the entry in question. | 


MINING CLAIM—CANCELLATION OF ENTRY — TRANSFEREE OR 
MORTGAGEE. 


RoMANCE LopE MINING CLAIM. 


A transferee or mortgagee claiming under an entry, if his interest or claim is known 
to the land department, is entitled to notice of any action by the government 
affecting the entry, whether the fact of his interest is made known to the land 
officers by a statement under oath or in some other way. 

An entry erroneously canceled without notice to a transferee whose interest was 
made known to the officers of the land department, will be reinstated upon 
application of the transferee. 


Secretary ITitcheock to the Commissioner of the General Land Office, 
(S. V. P.) July 31, 1901, (A. B. P.) 


March 5, 1898, W. G. Tissington and Peter 8S. Jones made entry, 
No. 1646, Pueblo, Colorado, land district, for the Romance lode mining 
claim. November 16, 1899, your office required an amended survey 
of the claim to be made, to show the excluded conflict with another 
lode claim, known as the Little Dick. The surveyor-general of 
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Colorado was directed to notify the entrvmen of said requirement, 
and that in default of the initiation of proceedings looking to a com- 
pliance therewith within sixty days, the entry would be canceled 
without further notice. 

February 24, 1900, the surveyor-general reported that notice had 
been sent to each of the entrymen, November 27, 1899, by registered 
mail, and that the notice to Tissington had been acknowledged, but 
that to Jones had been returned unclaimed. Upon this report the 
entry was canceled by your office March 29, 1900, 

April 11, 1900, the firm of Tiffany and Woodworth, attorneys, 
Colorado Spri ings, Colorado, addressed to your office a commanicaton: 
wherein it was stated, in substance, that the entrymen, Tissington aad 
Jones, had long since parted with their interest in said Romance 
claim; that the writers were the attorneys for the present owners of 
the claim; that these facts were known by the local land officers at 
Pueblo; and that notice of the required amended survey should have 
been sent to them or in their care. ‘They thereupon asked that the 
canceled entry be reinstated and that a reasonable time be given them 
to secure the required amended survey. In response to inquiries by 
your office with respect to said communication, the local officers, July 
6, 1900, reported that.they had found among the files of their office a 
letter from Tiffany, Hamilton and Woodworth, dated March 19, 1898, 


in which the receipt of the receiver’s duplicate receipt issued upon 


said entry was acknowledged, and it was stated that the Romance 
claim was then owned by the Silver State Consolidated Gold Mining 
Company, and the request made that the writers °‘ be notified of any 
requirenients in the case.” In response to a further inquiry by your 
office, under date of July 19, 1900, as to whether the writers of said 
comniunication were attorneys of record in the case, the local officers 
reported, July 24, 1900, as follows: 

Referring to your letter ‘‘N’’ of July 19, 1900, in the case of M. E. No. 1646, 
Romance lode, we have to report that the firm name of Tiffany, Hamilton and 
Woodworth was noted on our record as attorneys in this case in conformity with 
the practice of this affice. 

In the meantime, to wit, April 24, 1900, iat F. Consaul filed his 
protest against the reinstatement of said entry, alleging, in substance, 
that no expenditure in labor or improvements had been made upon 
the claim embraced in said entry, ‘‘for at least two years last past;” 
that by reason thereof, on April 2, 1900, he relocated said claini as the 


Cypher lode claim, and intends to apply for patent thereto as soon as 
_ possible. 


In a brief of argument filed September 20, 1900, in support of the 
protest, it is stated, as an additional ground against the reinstatement 
of said entry, that a portion of the improvements reported and relied 
upon in the proceedings upon which the entry was allowed, are on the 
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excluded Little Dick conflict, and therefore lost from the Romance 
claim; that on account of such loss the entry was not supported by an 
expenditure of labor or improvements sufficient under the law, was 
improperly allowed, and for that reason should not be reinstated, even 
though it should be found to have been irregularly canceled. 

By decision of September 21, 1900, your office dismissed the protest 
and held the canceled entry for reinstatement upon condition that the 
amended survey be furnished as previously required. A motion for 
review filed by protestant was denied by your office decision of Octo- 
ber 31, 1990. The protestant thereupon appealed. By departmental 
order of May 8, 1901, service of the appeal was required, and has 
since been made. | 

The first question presented by the record is, whether the Romance 
entry. was regularly canceled upon notice to all parties interested, as 
' disclosed by the land office records. If not, it is but fair to the par- 
ties claiming under the entry that it should be reinstated before the 
further matter of the alleged failure by the entrymen to show compli- 
ance with the law with respect to the required expenditure in labor ov 
improvements on the claim, shall be taken up for consideration. 

The entry was canceled upon the ground that the required amended 
survey was not furnished, and upon that ground alone. 

It is true that by decision of June 14, 1898, your office directed that 
the entrymen be required, among other things, to make a further show- 
ing in the matter of expenditure in labor or improvements, in view of 
the loss to the Little Dick claim of a portion of the improvements 
reported in the entry proceedings. There is on file in the record, how- 
ever, a letter, dated December 14, 1898, addressed to your office by 
the firm of Tiffany, Hamilton and Woodworth, attorneys, wherein they 
stated that the Romance claimants were— 
prepared to comply with the requirements of June 14, if register and receiver at 
Pueblo were instructed to receive and entertain the proper papers and filings therein. 
They also requested that they be informed ‘* when proper instructions 
will be given the Pueblo land office so that the matter may be closed.” 

December 22, 1898, your office advised said attorneys, in reply to — 
their letter, that as motions for review of the decision of June 14, 1898, 
had been filed by the respective parties interested, no further action 
‘would be taken in the premises until said motions were disposed of. 
The motions for review were not disposed of until August 22, 1899. 
The requirements that a further showing be made in the matter of 
expenditure in labor or improvements on the Romance claim was not 
questioned in the motions. The next action taken by your oflice with 
respect to the entry was that of November 16, 1899, whereby an 
amended survey was required as hereinbefore stated, and at no time, 
so far as the record discloses, were the claimants under the entry, or 
their attorneys, Tiffany, Hamilton and Woodworth, informed, as 
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requested by the latter’s letter of December 14, 1898, that they would 
be allowed to comply with the requirements of the decision of June 
14, 1898, as in said letter they stated they were prepared to do. 

If it be conceded that notice of the required amended survey was 
regularly given under the rules to the entrymen, Tissington and 
Jones, there yet remains the question whether notice should also have 
been given to the Silver State Consolidated Gold Mining Company, 
the assignee and then owner of the Romance claim. It is shown that | 
the names of Tiffany, Hamilton and Woodworth were noted on the 
records of the land office at Pueblo, in accordance with the practice of 
that office, as attorneys for the entrymen. The local officers recog- 
nized them as attorneys of record in the case by mailing to them the 
recetver’s duplicate receipt issued upon the entry. In the letter of 
said attorneys, of March 19, 1898, acknowledging said duplicate 
receipt, they notified the local officers that the Silver State Consoli- 
dated Gold Mining Company was then the owner of the claim embraced 
in the entry, and that they were the attorneys for said company. 
They also requested to be informed of any requirements in the case. 

The Department is of the opinion that, under the facts stated, the 
Silver State Consolidated Gold Mining Company, through its said 
attorneys, was entitled to notice of the action of your office requiring 
an amended survey, upon pain of cancellation of the entry in default 
thereof, and that in the absence of such notice the entry was irregu- 
larly and erroneously canceled, and for that reason should be reinstated. 

It has been frequently held that a transferee or mortgagee of land 
embraced in an unpatented entry, whose interest is disclosed by the 
land office records, or known to the land officers, is entitled to notice 
of any action by the government looking’ to the cancellation: or in ~ | 
manner affecting the legal status, of the entry. 

In the case of Fleming ». Bowe (on review, 13 L. D., 78, 79-80), 
which was a contest against an entry where the land hae been trans- 
ferred after final certificate and before the institution of the contest, 
it was said: : 

It appears in the evidence submitted at the trial before the local officers on the 
contest of Fleming, that testimony was introduced showing that the entryman had 
conveyed this tract to Norris before the initiation of said contest, and that he had 
conveyed the same to Lahman who then was the owner thereof, and the public ree- 
ords of the county where the hearing was had disclosed these transfers. After 
these facts were brought to the knowledge of the register and receiver, the trans- 
ferees were entitled to a notice of the decision in said case. Lahman was then the 
actual party in interest, and as such was entitled to notice of all the decisions had in 
said case. ; 

- The ease of Powers 2. more tney et al. (9 L. D., 480) was a contest 
instituted after the transfer of the land entered, without notice to the 
' transferee, though the fact of the transfer was known to the contest- 
ant and the land officers prior to the contest. A hearing on the con- 
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test, the entryman having defaulted, resulted in a recommendation by 
the local officers that the entry be.canceled. <A petition for interven- 
tion, supported by proper affidavit under the rules, was subsequently 
filed by a remote transferee. In disposing of the petition the Depart- 
ment stated and held as follows: 

It appears from the letter of the local officers dated December 18, 1885, the day 
this contest was initiated, that those officers knew that Courtney had disposed of his 
interest In the land to Wallace and that he (Courtney) made no further claim to it. 
It appears from the affidavit of contest as well as the deposition of the contestant in 
support thereof, that he knew that Courtney had conveyed his interest in the Jand 
by deed to Wallace, and that he, Courtney, had no further interest in the land, and 
claimed none. 

Under these circumstances the real party (or parties) in interest, as known to the 
contestant and the local officers, should have notice of the contest, and have an oppor- 
tunity to be heard in defence of his (or their) equitable right. 

In view of all the facts disclosed in this case, I am of the opinion that the petition 
of the intervenor should be granted and if it appear that he bought from Wallace, 
that he should have the opportunity to cross-examine contestant’s witnesses, and to 
prove in rebuttal, if he can, the good faith of Courtney, and his compliance with the 
law, in like manner as Courtney might, had he not transferred his right. 


In the case of Daniel R. MeIntosh (8 L. D., 641) the entry under 
which McIntosh claimed, made May 19, 1884, was held for cancella- 
tion by your office, of its own motion, July 2%, 1887, and finally can- 
—eeled October 19, 1887, on the ground of insufficiency of the proofs 
upon which it had been allowed. A petition and affidavit of interven- 
tion were subsequently filed by McIntosh, wherein it was shown that 
the land had been transferred by the entryman and had passed through 
several hands; that McIntosh was then and had been since November, 
1886, the owner of the land; that in December, 1886, he had notified 
the register of the land office that he was the owner of the land; that 
no notice had ever been given him of the proceedings against the entry; 
and that he had not learned of such proceedings until shortly before 
the petition and affidavit were filed. He asked that the entry be rein- 
stated by your office and that he be allowed to appeal from the action 
holding it for cancellation. Both requests were granted. In passing 
upon the case, the Department, among other things, said: 

The transferee and appellant here not only placed his deeds on record but notified 
the local officers of his interest in the land and should have been notified of ail action 
had in relation to said entry. The action of your office re-instating said entry and 


allowing the transferee to appeal from the decision holding said entry for cancella- 
tion, was therefore proper, and the cage will be considered on its merits. 


In the case of Charles C. Ferry (14 L. D., 126) it was said: 

if the transferee had on file in the local office a statement showing his interest in 
the entry, he was entitled to notice of its cancellation;’ otherwise he is estopped from 
calling in question the validity of the proceedings against it. 

See also, on the same subject: United States v. Newman ez al. (15 
L. D., 224); Labrie e al. v. Conger (18 L. D., 555, 556-7); and Whit- 
ney v. Spratt (64 Pac. Rep., 919). 


* 
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The appellant’s principal contention on this point is based upon rule 
102 of Rules of Practice, which provides that— 


No person not a party to the record shall intervene in a case without first disclos- 
ing on oath the nature of his interest. 


It is clear that this rule has reference to a case where a person, 
not a party to the record, asserts an interest in the subject matter of 
the controversy, and seeks to intervene in the case for the purpose of 
defending his interest. Before he shall be allowed to become a party 
he is required to disclose on oath the nature of the interest asserted. 
It was not intended by the rule to prescribe a mode whereby a trans- 
feree or mortgagee must make known his interest to the land depart- 
ment in order to entitle him to notice of action by the government 
affecting an entry under which he claims. Such was, in effect, the 
holding of the Department as early as April 26, 1887, in the case of: 
_American Investment Co. (5 L. D., 603, 604-5), wherein it was said: 

Rule 102, requiring that no person shall intervene in a case without disclosing under 
oath the nature of his interest, has reference to what proof shall be required in the 
investigation of a case where an intervenor is seeking to sustain the validity of an 
entry, but the production of proof is not necessary for the purpose of disclosing an 
interest in order to entitle them to notice of adverse action in any case in which 
they have an interest as assignee or mortgagee. 

When an entryman has fully complied with the law and received certificate of 
entry, he can dispose of the land. covered by his entry. <A transfer of such right as 
the entryman may then possess gives to the assignee a right to be heard to sustain 
the validity of that entry, and hence he is entitled to be made a party to any pro- 
ceeding involving the cancellation of said entry by disclosing under oath the nature 
of his interest. But an assignee or mortgagee should not be required to file either 
the original or certified copy of his mortgage or deed of assigninent to entitle him to 

notice because the action of your office might not. be adverse to the entry, and in 
such case there would be no necessity to intervene. If the entry is held for cancel- 
lation, notice should always be given to an assignee or mortgagee, if the fact of such 
interest is known, who will then be allowed to intervene to sustain the validity of 
the entry by disclosing under oath the nature of their interest and making proof 
thereof as required by Rule 102. 


A transferee or mortgagee claiming under an entry, if his interest 
or claim is known to the land department, is entitled to notice of any 
action by the government affecting the entry, whether the fact of his 
interest is made known to the land officers by a statement under oath 
or in some other manner. Before he can be recognized as a party to. 
the controversy, however, he is required to disclose on oath the nature 
of his interest. 

The Silver State Consolidated Gold Mining Couvany was not noti- 
fied of the action of your office, of November 16, 1899, requiring an 
amended survey and holding the entry in question for cancellation in 
default thereof, although said company, through its attorneys, had, 
in writing, previously informed the local land officers of its purchase 
and ownership of the Romance claim; nor was said company notified — 
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of the action subsequently taken with respect to said entry. For 
this reason the decision of March 29, 1900, cancelling said entry, is. 
hereby vacated, and the entry will be reinstated upon the records with 
like effect as though it had never been canceled. Your office decisions 
of September 21, and October 31, 1900, in so far'‘as they deal with the 
question herein considered and decided and are in harmony with the 
views herein expressed, are affirmed. In other respects said decisions. 
are hereby vacated. 

It appears from the record that the amended survey required by 
your office was furnished in November, 1900. Thereupon, by decision 
of December 24, 1900, your office held that the entry should be rein- 
stated, subject to certain requirements in the matter of the proot of 
expenditure in labor and improvements on the claim. Said decision. 
was, presumably through inadvertence, irregularly rendered within 
the time allowed for appeal from the decisions of September 21, and 
October 31, 1900, and is, for that reason, also hereby vacated. 

It is not intended by this decision to go further into the merits of 
the controversy than to direct the reinstatement of the canceled entry. 
When that has been done the case must be adjudicated anew. 

There is on file in the record a supplemental certificate of the sur- 
veyor-general, dated January 22, 1901, from which it appears that 
there are more than $500 worth of improvements on the claim, but it 
does not appear when these improvements, except the discovery shaft 
embraced in the original certificate at the value of $250, were made; 
whether before or after the expiration of the period of publication of 
notice of the application for patent upon which the entry was allowed. 
The facts with respect to this matter should be shown. 

If the protestant shall desire to attack the entry after its reinstate- 
ments, upon the question of the sufficiency of the improvements, or 
upon any other matter not herein determined against him, he will be 
permitted to do so upon compliance with the rules and regulations. 
usually applicable to protests against mineral entries. His protest filed 
April 24, 1900, is hereby dismissed. : 


FOREST RESERVE—SETTLEMENT—ACT OF MARCH 8, 1899. 
JosHua L. SmItH. 


The act of March 3, 1899, relating to lands in the Black Hills forest reservation, did 
not abrogate and annul that portion of the executive order creating said reser- 
vation which preseribed what lands are excepted from the operation of that 
order, but merely provided that entries might be made so as to include the 
improvements of settlers regardless of legal subdivisions of the land. 

Lands within said reservation which at the date of the executive order creating the 
same were covered by a valid settlement for which filing was not made within 
three months after the filing of the township plat do not come within the excep- 
tion mentioned in said executive order and are therefore not subject to entry 
under said act of March 3, 1899. 
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Acting Secretary Ryan to the: Commissioner of the waa Land 
(S. V. P.) Office, August 6, 1901. (Ay: 2) 


On December 138, 1900, Joshua L. Smith filed his application to 
make homestead entry for the SE. 4 of the SE. 4 of Sec. 9, the E. 4 
of the NE. $ of Sec. 16, and the SW. 4 of the NW. 4 of Sec. 15, T. 
38., R. 5 E., B. H. M., Rapid City land district, South Dakota. The 
application was rejected by the local officers, and Smith appealed to 
your office, where, on April 12, 1901, a decision was rendered aftirm- 
ing the action of the local officers, and from that decision Smith 
has appealed to the Depar tment. 

The land in question is embraced within the boundaries of the Black 
Hills forest reservation, created by executive order of February 22, 
1897 (29 Stat., 902), enlarged by executive order of September 19, 
1898 (380 Stat.. 1783). The executive order creating the eeseuvation 
reserves the lands therein described from disposition under any of the 
public land laws, but with the following exception: 

Excepting from the force and effect of this proclamation all lands which may have 
been, prior to the date hereof, embraced in any legal entry or covered by any lawful 
filing duly of record in the proper United States land office, or upon which any valid 
settlement has been made pursuant to law, and the statutory period within which 
to make entry or filing has not expired. 


Sniith, in order to show that he comes within said exception, filed 
with his application his affidavit alleging that he made actual settle- 
ment and established residence on the land in August, 1875, and has 
resided there ever since, and that he has placed thereon about eight 
hundred dollars’ worth of improvements. 

The statutory period within which to file his claim of record had 
not expired at the time of the issuance of the President’s proclama- 
tion, because at that time the township plat of survey had not been 
filed, and he was entitled to the full period of three months after the 
filing of the plat of survey in the local office within which to make his 
entry. But the plat was filed on April 10, 1900, and he failed to file 
his application for the entry until December 18, 1900, more than seven 
months after the filing of the plat, so that it can not be said that he 
comes within the exception mentioned in the executive order. 

It is insisted, however, that by the act of March 3, 1899 (80 Stat., 
1095), he is entitled to make the entry regardless of whether he filed - 
his application during the statutory period of three months after the 
filing of the plat or not. 

The act in question provides— 


That any person who made actual bona fide settlement and improv ement, aud 
established residence thereon in good faith for the purpose of acquiring a home, upon 
lands more valuable for agriculture than for any other purpose, within the bound- 
aries of the Black Hills Forest Reservation, in the State of South Dakota, prior to 
September 19, 1898, may enter, under the provisions of the homestead law, the lands 
embracing his or her improvements, not to exceed one hundred and sixty acres; and 
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if the lands are so situated that the entry of a legal subdivision, according to existing 
law, will not embrace the improvements of such settler or claimant, he or she may 
make application to the Surveyor General of the State of South Dakota to have said 
tract surveyed, at the expense of the claimant, by metes and bounds, and a plat 
made of the same and filed in the local land office, showing the land embraced in 
his original settlement which he desires to enter, not to exceed one hundred and 
sixty acres, and thereupon he shall be allowed to enter said land as per said plat and 
survey as a homestead. 

It was not the purpose of this statute to abrogate and annul that 
portion of the executive order which prescribed the conditions upon 
which lands within the boundaries of the reservation might he exeepted 
from the operations of the order, but merely to provide that entries 
might be made so as to include the improvements of settlers regardless 
o legal subdivisions of the land; but such entries must be made. 

“Sunder the provisions of the homestead law.” 

One of the provisions of the homestead law is that a settler on the 
public land must file his claim within three months after making his 
settlement, or, if the land be unsurveyed at the time of his settlement, 
then in three months after the filing in the local office of the township 
plat of survey (21 Stat., 140), and the failure of the settler to observe 
and comply with that provision is fatal to his claim in the presence of 
an adverse claim. 

In this case there is no individual adverse claimant, but the govern- 
ment, by its Chief Executive, has claimed all the land within the 
boundaries of said reservation for a specific purpose, excepting only 
the lands coming within the above category; and the executive order, 
reserving the land for a specific public purpose, must be held to be at 
least as effective upon the claims of settlers as would be the adverse 
claim of one who wished the land for his own use: 

Smith, having failed to file his claim within the statutory period so 
as to come within the exception fixed by the executive order, and not 
having complied with that provision of the homestead law, is not now. 
entitled to make said entry. 

Your said decision is therefore affirmed, and the application is 
rejected. 


MINING CLAIM—APPLICATION—PRACTICE. 
Fox » MuruaL Mixing anp Minurxe Co. 


A tract of Jand included in a pending application for patent toa mining claim can not 
properly be included in the subsequent application of another party. 

Where an application for patent to a mining claim is abandoned as to a tract of land 
included therein, or rights thereto obtained by earlier proceedings under the 
application haye been waived by delay to duly prosecute the s same to completion, 
the application should, as to such tract, be rejected. 


Acting Secretary Ryan to the Commissioner of the General, Land 
(S. V. P.) Office, August 6, 1901. (E. B., Jr.) 


It appears in this case that the Mutual Mining and Milling Company 
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filed application May 4, 1893, for patent to the Mollie Gibson lode 
mining claim, survey No. 8182, Pueblo, Colorado, Jand district, and 
was allowed to make mineral entry No. 9278 therefor December 28, 
1899, excluding therefrom, however, with certain other ground, that 
embraced in the Camilla claim, survey No. 8077. 

March 10, 1900, the said company filed a petition stating that a cer- 
tain part of the excluded ground embraced in the Mollie Gibson- 
Camilla conflict and described by metes and bounds in such petition, 
was excluded from its proceedings for patent *‘ by inadvertence and 
error”; that the same is now and at all times has been in the posses- 
sion and occupancy of petitioner; ‘‘and that it intends in good faith to 
hold, occupy, possess and use the same as mining premises and as a part. 
and parcel of the said Mollie Gibson lode”: Wherefore it was prayed 
‘* that all proceedings referring to the issuing of patent, pursuant to 
said final entry of your petitioner for said Mollie Gibson lode, may be: 
stayed and held in abeyance and that meantime your petitioner may be 
authorized, directed and empowered to make supplemental application 
for the said parcel of ground so excluded by mistake and excusable 
neglect.” This petition was considered in the decision of your office 
dated June 20, 1900, wherein it was said: 


An examination of the records of this office shows that said described tract is 
within the said Camilla claim and also within the Hobo claim, mineral survey No. 
8380. The Camilla was patented August 1, 1894, and excluded all conflict with said: 
Hobo claim. The Hobo was patented February 17, 1899, exclusive of its conflict 
with the Mollie Gibson claim. ‘ 

As it appears that the above claimant company has acted in good faith, and is 
entitled to the tract above described, it will be allowed 60 days from reteipt of 
notice within which to file supplemental application to purchase, describing by 
metes and bounds the ‘additional tract desired. As neither the Camilla or Hobo. 
were excluded from the application to patent and the published notices, it will not 
be necessary to amend said application or to republish same. 

Upon receipt of the amended application Deron allowed an amended survey will 
be ordered to describe said tract. 

The company having filed, July 19, 1900, its so-called supplemental 
application to purchase the pround described in its petition, the same: 
was considered in the decision of your office dated August 9, 1900, 
wherein it was said: 

As the Camilla was excluded from the published notice of the Mollie Gibson claim, 
it will be necessary for the claimant company to make supplemental publication for 
said tract and post the notices as in the first instance. Upon receipt of proof of said 
- publication and posting in this office, an amended survey will be required. | 

March 25, 1901, James Fox, as owner of the Zenda lode mining claim,, 
survey No. 14460, filed his protest against the allowance of the said 
supplemental application to purchase, alleging that the record discloses. 
that the applications and entries for the said Hobo, Camilla, and Mollie: 
Gibson lode mining claims, respectively, excluded and waived all claim 
to the ground common to the location and survey of each of them, and 


DECISIONS RELATING TO THE PUBLIC LANDS. 61 


that such ground is embraced in the valid and subsisting location of 
the Zenda claim for which application for patent 1s about to be filed: 
Wherefore he protests against the allowance of such suppleniental 
application of said company for ‘‘ ground which has never been pub- 
lished.” 

By decision of your office dated March 30, 1901, it was found that 
the tract described in the petition of said company, and which it now 
seeks to have included in its said entry No. 2278 as part of the Mollie 
Gibson claim, is a tract embraced within the lines of survey No. 8182, 
the Mollie Gibson, of survey No. 8077, the Camilla, and of survey No. 
83880, the said Hobo; but that it was excluded from the patents for the 
Camilla and Hobo claims, dated August 1, 1894, and Febrnary 17, 
1899; respectively, and, so far as shown by the records of your office, 
was vacant land; and that it was embraced in the application and 
notices for the Mollie Gibson claim; and it was therefore held, in 
effect, that the Mollie Gibson entry might be amended soas to includesuch 
tract without the publication and posting of supplemental notice as 
required by said decision of August 9, 1900; and the said protest was 
at the same time dismissed. From said decision of March 30, 1901, 
Fox has appealed to the. Department, assigning errors of fact and of 
law therein. : 

The facts appear to beas found in the last mentioned decision except 
as to the said tract being embraced in the notices of the Mollie Gibson 
application for patent. Such application and the notice thereof posted 
on the claim by their terms embraced that tract making no exclusion 
of any ground whatever, but the published notice and that posted in 
the local office excepted and excluded ‘‘all conflicts with . . . . sur- 
vey No. 8077, Camilla lode,” which was covered by the prior applica- 
tion of the Camilla claimants and the notices of which were then 
running. 

The survey of the Camilla, as also the application for patent and 
the notices thereof embraced and included the tract in question, which 
was therefore, as ground covered by a prior application and notice, 
improperly included in the Mollie Gibson application and the notice 
thereof posted on the claim, and properly exclnded from all subse- 
quent proceedings for patent to the Mollie Gibson claim. That it 
was excluded from such proceedings is expressly admitted by the 
company’s said petition, the object of which was to secure permission 
from the land department to make supplemental application for pat- 
"ent to the tract and. have its entry, as theretofore made, remain in 
temporary abeyance with a view to amending the same to include that 
tract in the event the supplemental proceedings cencerning the same 
should result successfully. 

The application for patent to the Hobo claim was not filed until 
November 9, 1895, long subsequent to the filing of the Camilla and 
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Mollie Gibson applications, and the Hobo application and the notices 
thereof expressly exclude all conflict between that claim and ‘*‘ Survey 
No. 8182,” the Mollie Gibson, which survey, embracing and including 
the tract described in the aad petition, the same was duly excluded 
from all the proceedings in the Hobo claim, including, as already 
stated, the patent therefor. 

For reasons not necessary to recite, the conflict then existing 
between the Camilla claim: and the said Hobo, then not yet surveyed, 
embracing the tract here in question, was expressly excepted and 
excluded from the Camilla entry made June 15, 1898, and so, as 
stated, was not included in the patent to that claim. The tract does _ 
not therefore appear ever to have been properly embraced in any 
application except that of the Camilla claimants, and they having 
either abandoned their application -as to that tract, or by the long 
delay waived all rights thereto obtained by the earlier proceedings 
under the application, the same should be and hereby is, as to such 
tract, rejected. | 

This leaves the tract free from any application for patent and sub- 
ject to application therefor by any proper party. 

All the proceedings by your office upon the said petition are hereby 
vacated and held for naught, and you will in due course take up and 
consider, dé MOO, the said petition. 

You will give due notice hereof to the Camilla claimants as well as 
to the said company. 


REGULATIONS CONCERNING OPENING OF WICHITA AND KIOWA, 
COMANCHE AND APACHE CEDED LANDS. 


REGULATIONS. 


Acting Secretary Ryan to W. A. Richards, Assistant Commassioner of 
the General Land Office, Hl Reno, Oklahoma Territory, August 65, 
1901. 


The following regulations are hereby prescribed for the purpose of 
carrying into full effect the opening of the ceded Wichita and Kiowa, 
Comanche and Apache lands provided for in President’s proclamation 
of July fourth, last: 

first. Applications either to file soldiers’ declaratory statement or 
make homestead entry of these ceded lands must, on presentation, in 
accordance with proclamation opening said lands to entry and settle- 
ment, be accepted or rejected, but local officers may, in their discre- 
tion, permit amendment of a defective application during the day only 
on which same is presented. 

Second. No appeal to General Land Office will be allowed or consid- 
ered unless taken within one day, Sundays excepted, after the rejec- 
tion of the application. 
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Third. After presentation of an application and until same is finally 
disposed of, either by failure to appeal or until notice of decision by 
secretary of the Interior where an appeal is taken, lands covered 

thereby shall be reserved from other disposition. 

Fourth. Where an appeal is taken the papers will be immediately 
forwarded to the General Land Office, where they will be at once 
carefully examined and forwarded to the Secretary of the Interior 
with appropriate recommendation, when the matter will be promptly 
decided and closed. 

Fifth. These regulations will supersede, during the sixty days from 
the opening of these ceded lands, any rule of practice or other regula- 
tion governing the disposition of applications with which they may be 
in conflict, and will apply to all appeals taken from the action of the 
local officers during said period of sixty days. 

Sixth. The purpose of these regulations is to provide an adequate 
and speedy method of correcting any material errors in local offices, 
and at the same time to discourage groundless appeals and put it out. 
of the power of a disappointed applicant to indefinitely tie up the land 
or force another to pay him to withdraw his appeal. | 

Give all possible publicity, through the press and otherwise, to these 
regulations. — | 


—.__. 


AMENDMENT OF REGULATIONS OF AUGUST 5, 1901, CONCERNING 
OPENING OF WICHITA AND KIOWA, COMANCHE AND APACHE CEDED 
LANDS. 


REGULATIONS, 


Acting Secretary Ryan to W. A. Richards, Assistant Commissioner of 
the General Land Office, El Reno, Oklahoma Territory, August 6, 
1901, 


Referring to telegraphic regulations of yesterday, you will substi- 
_ tute the following in lieu of paragraph three thereof: 

After rejection of an application, whether an appeal be taken or not, 
- the land will continue to be subject to entry as before, -excepting that 
any subsequent applicant for the same land must be informed of the 
prior rejected application and that the subsequent application, if 
allowed, will be subject to the disposition of the prior application upon 
the appeal, if any is taken from the rejection thereof, this fact must 
be noted upon the receipt or certificate issued’ upon the allowance of 
the subsequent application. 
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MINING CLAIM—PLACER-SURVEY. 
Mary Daruinc PLACER CLAIM. 


‘The general law governing the survey and subdivision of the public lands makes the 
same and the quantity of land as stated therein, when duly returned and approved, 
conclusive for the purpose of the disposal of the lands; and the returns of the 
surveyor-general in surveys of mining claims made under the mining laws are 
to be taken, likewise, as conclusive, as to the quantity of the lands embraced in 
such claims. 

Where the certificate of entry of a placer mining claim describes the land in terms 
of the general public survey and the surveys of the excluded mining claims, 
such description is sufficiently accurate therein, and said surveys, taken together, 
furnish the necessary data for the computation of the area of the land and for 
the preparation of an accurate description to be incorporated in the patent. 

Departmental decision in the case of Albert B. Knight et al., 30 L. D., 227,overruled. 


Acting Secretary Ryan to the Commissioner of the General Land Office, — 


(8. V. P.): August 8, 1901, (E. B., Jr.) 


It appears in this case that Alonzo Frizzell made mineral entry No. 
2504, October 2,1900, for the Mary Darling placer mining claim, 
Pueblo, Colorado, land district, describing the same in the final cer- 
tificate as the W.4 of the NE.4, the W.4 of the SE.+4 of the NE.+, and 
the W.4 of the E. 4 of the SE.4 of the NE.+ of Sec. 35, T. 14. 8., R. 70 
W., Sixth P. M., but “‘expressly excepting and excluding... all 
that portion of the ground embraced in mining claims or surveys des- 
ignated as Lots.No. 12646, Granite Mountain, and 18745, Bluff lodes, 

. sald placer claims, as entered, embracing 94.445 acres.” Of 
the above lode claims patent issued for the latter March 1, 1901, upon 
mineral entry No. 2480, and the former is- embraced in mineral entry 
No. 2606, which was approved for patenting June 26, 1901. 

As shown by the public survey of said section 35, approved January 
23, 1878, which is the only official survey thereof, the NE.4 of the 
section, in which quarter the Mary Darling -placer as entered is 
situated, is a regular quarter section containing one hundred and sixty 
acres. By reason of the approved surveys of the said lode claims that 
part of the quarter section containing the Mary Darling placer is 
divided, as shown hy a segregation diagram prepared in the office of 
the surveyor-general and certified by that officer to be correct under 
date March 14, 1901, into two parts, and, as also shown by such dia- 
gram, the larger of these parts is penetrated by another lode mining 
claim known as the Agnes, survey No. 11624. Apparently, however, 
no application has been made for patent to the last named claim, and 
the conflict between the same and the Mary Darling placer has, upon 
the record before the Department, been properly embraced in the entry 
for the latter. 

According to the said diagram the said section 35 and the NE.+ 
thereof—instead of being squares containing six hundred and forty, 


DECISIONS RELATING TO THE PUBLIC LANDS. 65 


and one hundred and sixty acres, respectively, as officially surveyed 
and platted—are represented as being quite irregular in form and 
acreage, and to contain, respectively, an excess over the regular acre- 
age. The NW.4 of the NE.# is described in the said diagram as lot 2 
and represented to contain an area of 44.53 acres, after deducting 
therefrom several acres embraced in said survey No. 11624; the SW.4 
of the NE.+ is described, likewise, as lots 7 and 8 and represented to 
contain 36.15 acres exclusive of nearly the whole of the said Granite 
Mountain claim; and the SE.4 of the NE.7 as lots 9 and 20, containing 
25.22 acres exclusive of the E.4 of the E.4 thereof, and the conflict 
with the said Bluff claim comprising about half the area of that claim. 

Considering the situation disclosed by the record, your office, by 
decision of May 9, 1901, required.the claimant, within sixty days from 
notice, to apply to the surveyor-general for a survey of the Mary 
Darling claim, on the ground that the land embraced therein ‘‘con- 
sists of irregular tracts in said section, and the same are not capable 
of description in a patent with such mathematical accuracy as should 
be contained in such an instrument,” citing the case of Holmes Placer 
(26 L. D., 650). The claimant thereupon, pointing out the inapplica- 
bility of the Holmes Placer case to this case, requested that the 
description of the land be changed in the final certificate to conform 
to that given in the segregation diagram and that patent issue thereon 
accordingly. The request was denied by decision of your office, dated 
July 3, 1901, and the requirement of the previous decision was adhered 
to. From these decisions claimant has appealed to the Department. 

Your office properly declined to change the description in the said 
final certificate to conform to the description of the land as given in 
the said segregation diagram. Such diagram and the lottings of the 
land shown thereon are not made from an official survey of the lotted 
land, but are apparently based upon data reported in, or in connection 
with, the surveys of mining claims by deputy mineral surveyors. As 
was very pertinently said in the said decision of your office, dated 
July 3, 1901— 

The danger of accepting such a segregation diagram as the basis for the issuance 
of patent on the Mary Darling placer, finds an illustration in the segregation diagram 
itself when it is compared with another purported segregation survey diagram of the 
same section, which was certified by the Surveyor-General on January 15, 1901, and 
which came to this office, with his letter of the same date. Said last mentioned seg- 
regation survey, while dividing the NE. of Sec. 35 into the same numbered lots as 
that of the segregation of March 14, 1901 (and except as to lot 1, for the same rea- 
sons), gives the area of lot 2 as 43.96 acres, of lot 7 as 9.67 acres, of lot 8 as 26.90 
acres, of lot 9 as 25.27 acres, and of lot 20 as 1.82 acres, each of said lots so shown on 
the one diagram it will be seen differing in area from that shown on the other, yet 
each of the said diagrams is certified to be correct by the Surveyor-General. 

The confusion and conflicts certain to arise as to the éocé of lands if 
patents should issue thereto from time to time describing the different 
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tracts, some according to data taken from one such diagram and some 
according to data taken from another, need not be dwelt upon. 

The land as already stated was surveyed in 1878, and the said NE.+ 
was returned by the surveyor-general as containing one hundred and 
sixty acres and each quarter thereof as containing forty acres, and 
there has been no other official survey thereof, except as to the por- 
tions embraced in surveyed mining claims. The general law governing ~ 
the survey and subdivisions of the public lands makes the same and 
the quantity of land as stated therein, when duly returned and ap- 
proved, conclusive for the purposes of the disposal of the lands. See 
sections 2395 and 2396, Revised Statutes; and Mason v. Cromwell, 26 
L. D., 369, 371. The mining laws make speciai provision for the sur- 
vey of lode mining claims, and for placer claims not on surveyed lands, | 
or which cannot be conformed to legal subdivisions, and the return of 
the surveyor-general as to the quantity of land embraced therein is to 
be taken, likewise, as conclusive (sections 2325, 23827, 2829, 2330, and 
2331, Revised Statutes). The said placer claim appearing to have 
been duly located in March, 1900, according to the proper legal sub- 
divisions of the land as surveyed in 1878 under the general law, such 
survey and the surveys of the Granite Mountain and Bluff lode claims 
are therefore to be taken together and to be followed in deterinining 
both the proper description and the acreage of the land embraced in 
Frizzell’s entry. No part of survey No. 11624, the Agnes claim, being 
excluded from Frizzell’s proceedings for patent, it is not necessary 
to consider that survey. 

It is true the plats and field notes of the surveys of the Granite 
Mountain and Bluff lode claims on file in your office were made for 
private parties other than the Mary Darling claimant, and are filed 
there as parts of the record in those cases, respectively. They are 
none the less official in character, however, because so made and filed, 
and are now part of the permanent official records of your office, and 
proper to be resorted to upon any question whereon they have bearing 
arising in any case before the land department. 

The deser iption ¢ of the land embraced in Frizzell’s Sie as herein 
first above given from the final certificate, being expressed in terms of 
the general public survey and the surveys of the excluded mining 
claims, it is believed that such description is sufficiently accurate 
therein; and that said surveys, taken together, furnish all the data 
necessary to enable your office to correctly compute the area of the 
land, and also to prepare therefrom an accurate description of the land 
to ee incorporated in a patent. 

The said decisions of your office are modified Keporainoly: and so 
much of the decision of the Department in case of Albert B. Knight 
et al. (30 L. D., 227) as is in conflict with the view herein expressed is 
hereby overruled. | 
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REGULATIONS OF AUGUST 5, 19801. CONCERNING OPENING OF WICHITA 
AND KIOWA, COMANCHE AND APACHE CEDED LANDS, AMENDED. 


REGULATIONS. 


Acting Secretary Ryan to W. A. Richards, Assistant Commessioner 
of the General Land Office, Hl Reno, Oklahoma Territory, August 
Th, 1901. 


Referring to telegraphic regulations of the fifth instant, the follow- 
ing additional rule is prescribed, the same to be numbered four and a 
half: | | 

Applications to contest entries allowed for these lands filed during 
the sixty days from date of opening will also be immediately for- 
warded to the General Land Office, where they will be at once care- 
fully examined and forwarded to the Secretary of the Interior with 
proper recommendation when the matter will be promptly decided. 


PRACTICE—CONTINUANCE~DEPOSITIONS—INTERROGATORIES. 
WESTERVELT 2). JOHNSON. 


It is not essential that the interrogatories required by Rule 24 of Practice he filed 

with an application for continuance and order to take depositions, made under 

- Rule 21; it is sufficient that the interrogatories be prepared with reasonable 
diligence. 


Acting Secretary Ryan to the Commessioner of the General Land 
(S. V. P.) Office, August 14, 1901. Ga WS) 


Caroline E. Johnson appealed from your office decision of January 
17, 1901, holding for cancellation her homestead entry made April 12, 
1898, for the SW. ¢ of Sec. 28, T. 183 N., R. 52 W., Fargo. North 
Dakota. ) 

October 21, 1899, Elbert Westervelt initiated contest against the 
entry, alleging failure to establish residence or to build on said tract, 
and abandonment for more than six months prior thereto, not due to 
military or naval service for the United States. | 

November 3, notice was personally served on the entrywoman, in 
Richland county, North Dakota, for hearing December 11,1899, On 
that day plaintiff appeared with his witnesses and defendant by attor- 
ney, who filed affidavits of defendant and others for a continuance for 
thirty days because of sickness of material witnesses whose attendance 
could not then be obtained, and the hearing was continued to January 
15, 1900. . 3 

January 15, 1900, plaintiff with witnesses and counsel attended, 
defendant appeared by counsel and asked a continuance for sixty days, 
upon the affidavit of counsel and her two sons that she had long been 
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in ill health, and, December, 1899, was obliged to go to Belleville, 
Ohio, to a specialist for treatment, intending to return for the hearing. 
January 4, 1900, counsel wrote her to send the affidavit of her physician, 
if unable to return, but his letter was returned unclaimed, and .he 
learned too late to communicate before the hearing that she had become 
more afflicted and had gone to her son’s home in Kansas City, Missouri. 
Since coming to Fargo he had learned that her sickness becoming more 
ageravated she had gone to her son’s home at Mansfield, Texas; that 
he could not safely go to trial in her absence, and if the hearing were 
continued sixty days he believed it possible to procure her attendance. 
“If present she would testify that: 

She in good faith established her residence upon.the tract herein involved, and that 
she never abandoned the said tract since the date of establishing her residence, and 
that she has made valuable improvements upon the tract; that her absence was not 
due to her act, procurement, or consent, but entirely to her physical condition. 

The motion was overruled, and contestee moved for a sixty days’ 
continuance and order to take deposition of the contestee under Rule 
21 of Practice, which was denied; counsel excepted, and the trial 
proceeded. This ruling was assigned for error on appeal to your 
office and is so assigned on appeal to the Department. Your office 
decision appears to hold that such motion was properly overruled, on 
the ground that ‘‘no interrogatories were served or filed with the 
application.” This is assigned for error by counsel, who insist that 
Rule 24 for filing interrogatories does not apply ‘‘as a condition sene 
gua non” to motions for continuance under Rule 21, and that mere 
failure to file interrogatories with the motion does not justify denial 
of a motion for continuance under that rule. In this respect, in opinion 
of the Department, counsel’s contention is correct. | 

Rule 21 is intended as a restriction upon repeated applications for 
continuance on the ground of absence of material witnesses, as an 
evidence of good faith, and to compel the taking of testimony by 
deposition, if, after one adjournment, a witness is absent. Such 
absence is often a surprise to the party and counsel. It is too severe 
a rule to require counsel after one continuance to be prepared with 
interrogatories for taking depositions of every intended witness, so as 
to comply with Rule 24, for the emergency liable to arise by absence 
of a material witness. If the application is meritorious under Rule 
21, the filing of interrogatories cannot be held an essential condition. 
It is sufficient that interrogatories, in such case, be prepared with 
reasonable diligence and the taking out of commission to take depo- 
sitions under Rules 23 and 24 be thereafter proceeded with. 

The local officers appear to have denied the application upon its 
merits, and not on the ground that interrogatories were not filed. 
The application was without merit. It did not negative lack of other 
known witnesses by whom the same facts could be proved, nor that 
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the application was not for delay merely; nor did it state facts to 
which contestee would testify, but mere conclusions. It was therefore 
properly denied on its merits. 7 | 
Contestee’s two married daughters lived near to the land and her 
two sons on a farm owned by her at a few niiles distance. The facts - 
on which she bases her claim of residence were fully proven by wit- 
nesses produced in her behalf. She had been on the tract about a 
week in June, also September 5th and 6th, and one night Novemher 2, 
1898, two nights June [2 and] 3, and briefly September, 1899. Except 
these visits, there is no evidence of Her being there. She resided 
‘with her children, and most of the time upon her own farm carried on 
by her sons. There was a barn on her claim, and against the side of 
it was a lean-to or shanty, not habitable except in moderate weather. 
The finding of the local office and decision of your office that defend- 
ant had never established residence on her claim is the only conclusion 
that could be sustained upon the evidence. The evidence upon her 
claim of physical inability to live on the land is insufficient to excuse 
her failure to establish residence. | | 
Your office decision as to the merits is affirmed. 


MINING CLAIM—EXPENDITURE. 


CLEVELAND ET AL. vw EUREKA No. 1 GoLip MINING aND MILLING 
Co. 

Questions as to the making of annual expenditure upon mining claims and as to 
relocations alleged to have been made by reason of failure to make such expend- 
iture or to duly resume work, are not for determination by the land depart- 
ment but by the courts. . 

_ Where an applicant, after the close of the period of publication of notice, delays 

making entry until beyond the end of the calendar year, his laches, in the pres- 

ence of the alleged relocation of the claim, are fatal to the entry. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) August 14, 1901. . (KE. B. Jr.) 


February 17, 1900, the Eureka No. 1 Gold Mining and Milling Com- 
_pany filed its application for patent (No. 110, Colville Series) to the 
Eureka lode mining claim, survey No. 508, Spokane Falls, Washington, 
land district. No adverse claim was filed during the period of publi- 
cation of notice of the application, which period expired April 24, 
1900. January 3, 1901, the company made mineral entry No. 109 for 
the claim. | 

January 4, 1901, E. R. Cleveland filed in the local office a ‘*‘ protest 
and adverse claim” against the issue of patent to said company for 
said claim, alleging that the company had failed to perform the annual 
assessment work thereon for the year 1900, and that on the first day of 
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January, 1901, the ground being then vacant and abandoned, he had 
relocated it as the Gold Eagle lode claim and was in actual possession 
thereof and working the same. Such protest and adverse claim was © 
rejected by the register the same day ‘‘for the reason that it was not 
offered within the sixty days period of publication of notice of appli- 
cation for patent of the Eureka lode;” and therefrom said Cleveland 
_ appealed to your office. 

January 31, 1801, E. D. Carpenter likewise filed a protest in behalf 
of himself and others, containing allegations similar in every respect to 
those made hy Cleveland. except that op said first day of January him- 
self and his co-locators had relocated, as the Hecla lode claim, the - 
ground theretofore embraced in the said Eureka claim; and also that 
said company ‘‘ had not on the first day of January filed the certificate 
of the surveyor general to the effect that $500 worth of work had 
been performed or development done upon or for said claim... .. 
as required by law, nor at all”; and that ‘‘no notice was kept posted 
upon said so-called Eureka lode claim during the period of publication 
of notice of application for patent, nor for any time to exceed ten days 
of said period.” Said Carpenter also filed a duplicate of his protest 
in your office, February 6, 1901. The allegations of Carpenter’s pro- 
test as to failure of said company to perform assessment work during 
1900, as to failure to keep notice posted on the claim during the period | 
of publication, and as to failure to file a certificate of the surveyor 
general showing expenditure of $500 on or for the claim, were cor- 
roborated by the affidavits of two persons; and as an exhibit in sup- 
port of protest filed in the local office there was attached thereto a 
duly certified copy of the location notice, dated January 1, 1901, of 
the Hecla lode claim. ; | 

February 9, 1901, J. M. Nelson, alleging himself to be one of the 
locators of the Hecla claim, also filed a corroborated protest against 
the issuance of patent to said company for the Eureka claim, contain- 
ing substantially the same allegations as Carpenter’s protest, except 
as to the matter of $500 expenditure, concerning which nothing was 
said therein. | . > 

By decision dated March 30, 1901, your office sustained the rejec- 
tion of Cleveland’s adverse claim, and considering the same as a pro- 
test, together with the other said protests, dismissed them all, finding 
that the surveyor general’s certificate showing an expenditure of $500 
in labor or improvements upon the Eureka claim had been duly filed - 
February 17, 1900, and that notice of the application for patent 
thereto had been duly posted on the claim for the period required by 
the statute;. and holding that the question whether annual assessment 
work for the Eureka claim had been duly performed for the year 
1900, and whether the ground had been duly relocated as alleged in 
the protests of Carpenter and Nelson were not questions for the land 
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department, but for the courts, and that the company’s delay in not 
sooner completing its application and making entry of its claim did 
not amount to laches. From said decision protestants Carpenter and 
Nelson have appealed to the Department. 

Your office properly held that the questions herein as to the per- 
formance of annual expenditure and as to the alleged relocations are 
not for determination by the land department but by the courts (Cain 


iy 


et al. v. Addenda Mining Company, on review, 29 L. D., 62; 
P. Wolenberg et a/., Id. 302; and Barklage ¢¢ a/. v. Russell, Id. 401). 
The Department cannot concur, however, in the views expressed in 
the decision of your office upon the question of laches on the part 
of the applicant for patent. The provisions of the mining laws rela- 
tive to the patenting of mining claims, as construed by the Depart- 
ment, contemplate and require that an applicant for patent shall 
proceed with diligence to complete his application. In this instance 
the applicant, apparently of his own volition, delayed making entry 
for a period of more than eight months after the close of the period 
of publication of notice and until beyond the end of the calendar year; 
and the Eureka claim may have been, as alleged by the protestants, 
open to relocation and have been relocated by them, by reason of the 
failure of the applicant company to make the necessary annual 
expenditure, or to resume work thereon after such failure and before 
such alleged relocation. As was said by the Department in the case 
of P. Wolenberg e¢ al., supra, page 305: 

The assumption, declared in section 2325 of the Revised Statutes, that no adverse 
claim exists in those instances where no adverse claim is filed in the local office 
during the period of publication, relates to the time of the expiration of the period 
of publication and to adverse claims which might have been made known at the 
local office before that time. It has nothing to do with adverse claims which are 
initiated subsequent to that time and which could not therefore have been made 
known at the local office during the period of publication. The statutory declara- 
tion does not compel any assumption in this instance to the effect that no adverse 
claim intervened between the earlier proceedings upon the application for patent, 
which ended February 3, 1897, and the inaking of the entry on December 21, 1898. 
In the presence of the claimed relocation of the Mascot after the expiration of the 
period of publication, the applicants for patent are not in a position to ask or urge 
that their laches or delay be disregarded. It follows that the entry must be canceled. 

It is asserted by counsel for the company in his brief in answer to 
protestants’ appeal that: 

On the afternoon of December 31st, 1900, defendant company, by its president and 
attorney, Jno. TI. Melville, appeared at the local land office in Spokane Falls, 
Washington, and tendered to the receiver thereof the sum of ninety dollars, the 
amount necessary to enter said Eureka lode claim. That in consequence of that 
day being the last day of the year, and the time of day late in the afternoon, 
although during ordinary business hours, defendant company did not at that instant, 
through courtesy and in consideration of the fact that land office officials as well 
as other persons are usually busy winding up the year’s business and closing books 
for the year past, insist on issuance of receiver's receipt, but that the said sum of 
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ninety dollars was Voluntarily left by said defendant, in said land office, with the 
understanding that receiver’s receipt therefor would issue in due course of business. 
Had protestants taken even reasonable precaution to fully advise themselves as to 
the status of the application and entry, they could undoubtedly have obtained full 
information as to the above facts, and their consequent ineffectual re-location of the 
said lode claim on January Ist, 1901. 

Counsel’s evident purpose in making the above statement is to sug- 
gest that there was such a tender of payment December 31, 1900, for 
the land embraced in the Eureka claim as to have entitled the company 
to make entry thereof on that day and that it was the duty of the local 
officers to have so allowed it, and therefore the entry is to be regarded 
in law as made on that day instead of on the actual date of the certifi-. 
cate, January 3, 1901. | 

However that might be in a case where the proofs were otherwise 
complete, such contention cannot be sustained herein for the reason 
that certain necessary proofs—the proof of publication of notice, proof 
of continuous posting of notice on the claim, and the abstract of title 
to the claim—had not been filed at the time of the alleged tender, and 
were not filed until January 3, 1901. Entry of the Eureka claim 
could not therefore have been allowed prior to the last mentioned 
date. | 

It follows from what has been said that the applicant did not, in the 
face of the alleyed relocations, use due diligence in the prosecution of 
its application for patent. The said protests amount to the assertion 
of claims adverse to that of the applicant and arising subsequent to 
the period of publication. There has been, therefore, no opportunity 
for the assertion of such claim in the manner provided by section 2326 
of the Revised Statutes for adverse claims arising prior to that period. 
In the presence of protestant’s allegations of relocation the applicant 
for patent is not in a position to ask, nor the Department to grant, 
that its laches be disregarded. See the cases cited above. 

The entry will becanceled. The claimant will be at liberty to renew 
its proceedings for patent, and if this is done protestants will be 
afforded an opportunity to have their alleged adverse claims deter- 
mined by the proper tribunal. It is not necessary to consider any 
other question in the case. The decision of your office is modified 
accordingly. | 
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INDIAN LANDS—COMMISSIONS—ACT OF JANUARY 14, 1889. 
INSTRUCTIONS. 


All moneys accruing from the disposal of agricultural Chippewa lands under the 
provisions of the acts of January 14, 1889, and January 26, 1901, either for excess 
acreage or on commuted entries, should be deposited to the credit of the Chippewa 
Indians. : 
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The register and receiver are not entitled to commissions upon such moneys either 
payable therefrom or out of the public moneys of the United States; but under 
the third paragraph of section 2238 of the Revised Statutes they are entitled to. 
the commissions therein specified upon the price of the land embraced in entries, 
as excess acreage, and land involved in commuted entries, the same to be paid 
by the entrymen. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) August 17, 1901. (J. H. BF.) 


The Department is in receipt of your office letter of July 30, 1901, 
requesting instructions as to whether moneys received at the Crookston 
local land office, in payment of certain agricultural Chippewa Indian 
lands in the State of Minnesota, upon which homestead entries had 
been made under act of January 14, 1889 (25 Stat., 644), and thereafter 
computed in pursuance of the provisions of the act of January 26, 
1901 (81 Stat., 740), together with moneys received in payment of the 
excess acreage embraced in certain of said entries, should be deposited 
to the credit of the Chippewa Indians or to the credit of the United 
States as public moneys, and also whether the register and receiver 
are entitled to commissions on such commutation and excess moneys, 
and, if so, from what moneys such commissions should be paid. 

By the act of January 14, 1889, supra, provision was made for the 
acquirement of certain lands in Minnesota, by cession and relinquish- 
ment, from the Chippewa Indians, and it was therein provided that. 
the agricultural lands in question, when so acquired, should be dis- 
posed of to actual settlers only under the provisions of the homestead 
law, and each settler was required to pay for the land entered the sum 
of one dollar and twenty-five cents per acre, in five equal annual pay- 
ments, and was to be entitled to patent enly upon proof of full payment 
of said sum and upon due proof of occupancy of said land for the 
period of five years; and it was further provided— 
that all money accruing from the disposal of said lands in conformity with the pro- 
visions of this act shall, after deducting all the expenses of making the census, of 
obtaining the cession and relinquishment, of making the removal and allotments 
and of completmg the surveys and appraisals in this act provided, be placed in the 
Treasury of the United States to the credit of all the Chippewa Indians in the State 
of Minnesota as a permanent fund, which shall draw interest at the rate of five per 
centum per annum, payable annually for the period of fifty years, after the allot- 


ments provided for in this act have been made, and which interest and permanent. 
fund shall be expended for the benefit of said Indians in manner following. 


Subsequently, by act of May 17, 1900 (81 Stat., 179), known as the 


free homestead act, provision was made whereby all settlers under 


the homestead laws, upon agricultural public lands which had thereto- 
fore been opened to settlement and acquired by treaty or agreement 
from the various Indian tribes, who had resided or should thereafter 
reside upon the tract entered for the period required by existing law, 


* 
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shall be entitled to a patent for the land so entered ‘* upon payment to 
the local lafid officers of the usual and customary fees,” and no other 
or further charge of any kind whatsoever was to be required from 
such settler to entitle him to a patent for the land covered by his 
entry; but it was therein provided, however— 

that all sums of money so released which if not released would belong to any Tian 
tribe shall be paid to such Indian tribe by the United States. 

By the act of January 26, 1901, supra, the provisions of section 
2301 of the Revised Statutes, authorizing settlers to commute their 
homestead entries, were extended to all homestead settlers affected by 
or entitled to the benefits of the free homestead act, supra, but it was 
therein provided ‘‘ that in commuting such entries the entryman shall 
pay the price provided in the law under which original entry was 
made.” — | 

It will be noted that the original act of 1889, authorizing a disposi- 
tion of the lands in question, exacted payment therefor by homestead 
entrymen, and it was expressly provided that all money accruing from 
the disposal thereof, after deducting the expenses therein specified, — 
should be placed to the credit of the Chippewa Indians as a permanent 
fund for their benefit. By the terms of the subsequent act of May 17, 
1900, all entrymen who perfected title to any of said lands, by com- 
pliance with the provisions therein specified, were released from 
making payment for the land, and all sums of money, the payment of 
which was so released and which otherwise would have been placed to 
the credit of the Indians in pursuance of the provisions of the act of 
1889, supra, were required to be paid to such Indians by the United 
States; but by the terms of the act of January 26, 1901, all entrymen 
who did not see fit to comply with the conditions specified in the act 
of 1900, supra, releasing them from making payment for the land, 
and who elected to commute their entries as therein authorized, were 
required, in commuting such entries, to pay for the land the price 
originally exacted therefor by the act of 1889, supra. 

It will be further noted that the provisions of the three acts herein- 
before referred to all, in some measure, affect and pertain to methods 
of disposition of the lands in question, and, for purposes of construc- 
tion, the provisions of the acts of May 17, 1900, and January 26, 1901, 
should be read and considered as amendments to the original.act of 
1889 in so far as its provisions are affected thereby, and, when so con- 
sidered and read, it is evident that all moneys received in payment of 
the lands in question, either for excess acreage or on commuted entries, 
should be placed to the credit of the Chippewa Indians in accordance 
with the provisions of the act of 1889, supra. The act of May 17, 
1900, only operated to release entrymen from payment for that part 
of said lands, title to which was perfected under the provisions pre- 
scribed in that act, and to that extent only was payment to the Indians 


Pr 
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thereby directly assumed by the United States. It nowhere appears 
that Congress, by the act of 1900, supra, intended the United States 
to assume payment directly to the Indians for any of said lands for 
which payment had theretofore been made or which might thereafter 
be exacted under other laws or by subsequent enactment, and there is 
no provision in that act or in the act of 1901, supra, which operated to 
repeal, or which in any manner conflicts with, the general provision 
contained in the act of 1889, swpra, requiring all moneys accruing from 
the disposal of said lands to be placed to the credit of the Indians. 
The Department is therefore of opinion that the moneys in question 
should be deposited in accordance with the provisions of the act of 
1889, and you are instructed accordingly. 

In determining the further question involved in your request, as to 
whether the register and receiver are entitled to commissions on said 
moneys, and, if so, from what moneys such commissions are to be paid, 
it must be noted that, by the provisions of the act of 1889, supra, all 
moneys derived from a disposition of the lands in question, after 
deducting therefrom the expenses therein specified, were constituted 
a permanent fund which was thereby created to be heldin trust by the 
United States for the sole use and benefit of the Chippewa Indians, and it 
was further provided by said act that at the expiration of fifty vears said 
trust fund should be divided and paid to said Indians and their issue 
then living in equal shares. In the light of these provisions it is quite 
_ clear that moneys accruing from the disposal of the lands in question 
do not, in reality, belong to, and are not in fact received by, the United 
States in its own right, but only in its capacity as trustee for the 
Indians, and, under such provisions, it is equally clear that no part of 
said moneys can be diverted from the trust fund and applied in pay- 
ment of commissions to the register and receiver. State of South 
Dakota (22 L. D., 550). . 

By the second paragraph of section 2238 of the Revised Statutes, 
relating to compensation of registers and receivers, which is derived 
from the act of April 20, 1818 (8 Stat., 466), it is provided that said 
officers shall each be allowed ‘‘a commission of one per centum on all 
moneys received at each receiver's office,” but in view of the fact that 
this provision has been uniformly held (25 L. D., 370) to apply only 
to moneys received at cash sales of lands, which were the only moneys 
paid into the receiver's office at date of the act providing such com- 
mission, and in view of the further fact that the moneys in question 
herein were not received by the United States in its own right but 
in its trust capacity only as aforesaid, the Department is of opinion 
that the provision contained in the second paragraph of section 2938 
of the Revised Statutes is not applicable to moneys accruing from 
the disposal of the lands referred to and that the register and receiver 
are not entitled to commissions thereon, under that provision, payable 
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out of the public moneys of the United States. By the third para- 
graph of said section 2238 of the Revised Statutes, however, it is pro- 
vided that said officers shall each be allowed ‘‘a commission to be pacd 
by the homestead applicant, at the time of entry, of one per centum on 
the cash price, as fixed by law, of the land applied for; and a like com- 
mission when the claim is finally established and the certificate therefor 
essued as the basis of a patent.” | 
It will be noted that the original act of 1889 provided that the lands 
in question should be disposed of under the provisions of the home- 
stead law and, in addition thereto, fixed the price of the lands at $1.25 
per acre, which the entrymen were required to pay. By the act of 
May 17, 1900, entrymen were released from the requirement of mak- 
ing payment for the land, but that act did not operate to release them 
from payment of the register’s and receiver’s ordinary compensation- 
as fixed by the third paragraph of section 2238, above quoted, it having 
been expressly provided in said act that entrymen should pay to the 
local officers ‘‘ the usual and customary fees,” and there is certainly 
nothing in the language found in the act of January 26, 1901, which 
could be construed to relieve entrymen, upon making final commutation 
proof and receiving a certificate as basis for patent, from making pay- 
ment to the register and receiver of their compensation as fixed and 
required to be paid by the last clause of the paragraph to which refer- 
ence has been made. The provision contained in the act of L901, supra, 
to the effect that in commuting such entries, entrymen shall pay the 
‘‘ price” provided for in the law under which said entries were orig'- 
nally made, relates solely and exclusively to the price of the éand, and 
its only effect was to reiinpose upon entrymen, who saw fit to commute 
their entries, the requirement of paying for the land the price origi- 
nally fixed therefor by the act of 1889. This provision had no refer- 
ence whatever to the matter of the local officers’ compensation, and 
did not in any manner operate to affect the other provisions of law 
hereinbefore referred to requiring such compensation to be paid by 
such entrymen. The fees and commissions payable by homestead 
entrymen are in no sense part of the price of the land and are not in 
the nature of a part of the consideration therefor. ‘*They are required 
to be paid for the purpose of defraying the expenses incident to the 
particular manner of disposal in which they are imposed” (2 L. D., 
695). Your are therefore instructed to the effect that the register and 
receiver at Crookston are not entitled to commissions upon the moneys 
in question, either payable out of such moneys or out of the public 
moneys of the United States, but that, upon the price of the land 
embraced in said entries, as excess acreage, and upon the price of the 
and involved in the commuted entries, said officers are, in the opinion 
of the Department, entitled to the commissions specified iu the third 
paragraph of section 2238 of the Revised Statutes, the same to be paid 
by the entrymen as therein provided. 
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In your request for instructions herein reference is made to circular 
letter of instructions issued under the act of January 26, 1901, supra, 
approved by the Department March 21, 1901, and to a letter addressed 
by your office to the register and receiver at O’Neill, Nebraska, under 
date of June 22, 1901, wherein said circular was cited as authority for 
the ruling therein made, to the effect that entrymen commuting home- 
stead entries made on the ceded Ponca Indian reservation were not 
required to pay final commissions. An examination of the circular 
referred to discloses that the language thereof does not warrant the 
construction apparently placed thereon by your office and that there is 
nothing therein contained which is in conflict with the views herein- 
before expressed. Your office will be governed accordingly. 


SURVEY-SECTION 2401 REVISED STATUTES—ACT OF AUGUST 20, 1894. 
WALSH AND O’ ROURKE. 


Section 2401 of the Revised Statutes as amended by the act of August 20, 1894, does 
not authorize the survey of fragmentary portions of a township, but authorizes 
only the survey of entire townships. 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. VY. P.) Office, August 19, 1901. (KE. F. B.) 


With your letter of July 29, 1901, you transmit the appeal of T. J. 
Walsh and John O’Rourke from the decision of your office of May 14, 
1901, rejecting their petition for the survey of certain sections in town- 
ship 31 north, ranges 19 and 20 west, under the deposit system as pro- 
vided for by the act of August 20, 1894 (28 Stat., 493), amending 
sections 2401 and 2408, Revised Statutes. 

Sections 2401 and 2403, Revised Statutes, as amended by the act of 
August 20, 1894, read as follows: 


When the settlers in any township not mineral or reserved by the government, or 
persons and associations lawfully possessed of coal lands and otherwise qualified to 
make entry thereof, or when the owners or grantees of public lands of the United 
States under any: law thereof, desire a survey made of the same under the authority 
of the surveyor-general, and shall file an application therefor in writing and shall 
deposit in a proper United States depository to the credit of the United States a sum 
sufficient to pay for such survey, together with all expenditures incident thereto 
without cost or claim for indemnity on the United States, it shall be lawful for the 
surveyor-general, under such instructions as may be given him by the Commissioner 
of the General Land Office and in accordance with law, to survey such township or 
such public lands owned by said grantees of the government and make return 
thereof to the general and proper local land office: Provided, That no application 
shall be granted unless the township so proposed to be surveyed is within the range 
of the regular progress of the public surveys embraced by existing standard lines or 
bases for the township and subdivisional surveys. 

Sec, 2403. Where settlers or owners or grantees of public lands make deposits in 
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accordance with the provisions of section twenty-four hundred and one, as hereby 
amended, certificates shall be issued for such deposits which may be used bv settlers 
in part payment for the lands settled upon by them, the survey of which is paid for — 
out of such depasits, or said certificates may be assigned by indorsement and may be 
received by the government in payment for any public lands of the United States in 
the States where the surveys were made, entered or to be entered, under the laws 


thereof. 

It appears that since the filing of said application, township 31 north, 
range 20 west, has been surveyed, and that said survey has been 
approved. It is therefore only necessary to consider said application 
with reference to the land claimed in township 31 north, range 19 west. 

The petitioners claim that they are the owners of the land which 
they ask to have surveyed, by reason of the applications of their 
grantors to select said lands under the provisions of the act of June 
_ 4, 1897 (80 Stat., 11, 36), in lieu of tracts within forest reservations 
relinquished to the government, to wit: Olga Sutro made application 
to select, with other lands, the SW. + SW. 4, Sec. 18, in said last- 
inentioned township, which, it is alleged, was filed in the local land 
office September 8, 1900; John T. Murphy made application to select, 
with other lands, the SW. 4, the NW. 4 SE. 4 and the SW. 4 NE. 4, 
Sec. 7, the NW. + and the N. 4 SW. 4 of Sec. 18, in said township, 
which, it is alleged, was filed on or about the 16th of September, 1900; 
C. W. Clark made application to select, with other lands, the SK. ¢ 
SW. 4 of Sec. 18 in said township, which, it is alleged, was filed 
September 27, 1900. The petitioners allege that by mesne convey- 
ances they afterwards became the owners of all of said lands, and that 
under section 2401 of the Revised Statutes, as amended by the act of 
August 20, 1894, they are entitled to have said sections surveyed by 
making a deposit sufficient to cover the cost of surveying such por- 
tions of the township as have been selected by them. You rejected 
the application, for the reason that there is no authority under section 
2401 for the survey of fragmentary portions of a township. 

The public lands aré surveyed by townships, which are subdivided 
into sections containing, as nearly as may be, six hundred and forty 
acres each. (Section 2395, Revised Statutes.) Such is the general 
system of the public land surveys, and all laws providing for the sur- 
vey thereof contemplate the survey of townships, except where segre- 
gation surveys are authorized to be made of lands that are not disposed 
of according to the legal subdivisions of public lands under the estab- 
lished system of surveys. Section 2401, Revised Statutes, authorizing 
the survey of public lands under what is known as the deposit system, 
is no exception to the rule, and was not intended to allow a departure 
from the established rule. 

Section 2401, Revised Statutes, as originally enacted, authorized 
deposits for surveys to be made only by the settlers in any township 
who desired a survey made of the same. It provided that where a 
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sum sufficient to pay for such survey, together with all expenses 
incident thereto, shall be deposited in a proper United States deposi- 
tory, to the credit of the United States, it might be lawful for the 
surveyor-general to survey such township, provided the township so 
proposed to be surveyed is within the range of the regular progress 
of the public surveys. The settlers were required to deposit an 
amount sufficient for the survey of the entire township, although the 
expense of securing the survey might have to be borne by two settlers 
only. The section as amended merely extended the privilege to per- 
sons and associations lawfully possessed of coal lands, and to the owners 
or grantees of public lands of the United States, but it did not make 
any exception in favor of either class, or in any wise modify the pro- 
visions of the law as to the character or extent of the survey author- 
ized by the section as originally enacted. 

The purpose of the amendatory act was to enable the owners or 
grantees of public lands to advance the public surveys by deposits of 
money, to be placed to the credit of the proper appropriation, for the 
surveying service, in order to secure an adjustment of their grants. 
It did not confer any other privilege upon such owners than was con- 
ferred upon the settlers, who are required by the act to deposit a sum 
sufficient to pay for the survey of the entire township, together with 
all expenses incident thereto. 

The language of the section is, ‘‘ When the settlers in any .town- 
ship... . or when the owners or grantees of public lands of the 
United States... . desire a survey made of the same” (that is, of 
the township), ‘‘it shall be lawful for the surveyor-general ... . 
to survey such township or such public lands.” While the particu- 
lar clause last quoted, if considered alone, might indicate a purpose 
to authorize the survey of fragmentary portions of a township at the 
instance of the owners or grantees of public lands, it must be consid- 
ered in the light of the whole statute, and the intent gather ed from 
all the provisions and expressions in the act. That it was not the 
intention to authorize any survey under said section that is not in 
accordance with the established sy stem and policy of the government 
in survey ing the public lands, is evident from the language of the 
provision: ‘* That no application shall be granted unless the township 
so proposed to be surveyed is within the range of the regular progress 
of the public surveys embraced by existing standard lines or bases for 
the township and subdivisional surveys.” 

It would be impracticable, if not impossible, to make surveys of 
fragmentary portions of a township without departing from the estab- 
lished rules governing the survey of the public lands or without incur- 
ring an expense to the government that was not contemplated by the 
act. In making such surveys there would always be a liability to 
error that might thereafter be very difficult to correct. 
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The tracts applied for are adjacent to the east boundary of township 
31 north, range 20 west, which has been surveyed and is the west 
boundary of the township in which the lands applied for are situated. 
While the section lines might be projected from said boundary so as 
to survey the subdivisions applied for, the laws governing the survey © 
of the public lands require that section lines must be run from south to 
north and from east to west, so as to throw the excess or deficiency on 
the north and west sides of the township. If this application should be 
granted, and it should be found upon the survey of the township that 
there was an excess or deficiency from east to west, it would require 
an irregular closing of the township survey. 

It illustrates the difficulties, the uncertainties, and liability to error 
in which the township surveys would become involved by departing 
from the established rules. 

This disposition of the case renders it unnecessary to pass upon the 
question whether these applicants are or are not the owners or grantees 
of public lands of the United: States. 

Your decision is affirmed. 


ey 


FOREST RESERVE—SETTLEMENT. 
WILLIAM BREEDING. 


The excepting clause of the proclamation establishing the Sierra forest reservation 
ceases to be operative in behalf of a settler who fails to make entry or otherwise 
place of record his claim for the lands settled upon within the time allowed by 


law. 
Acting Secretary Ryan to the Commassioner of the General Land Office, 
(S. V. P.) August 26, 1901. (Kk. B., Jr.) 


This is an appeal by William Breeding from the decision of your 
office, dated April 10, 1901, afirming that of the local office at Visalia, 
California, rejecting his application, presented December 15, 1900, to 
make homestead entry for the NW. + of SW. + of Sec. 33, and the N. 
+ of SE. 4 and SE. $ of SE. ¢ of Sec. 32, T. 208., R. 31 E., M. D. M., 
situated within the limits of the Sierra forest reservation established 
by proclamation of the President, dated February 14, 1898 (27 Stat., 
1059). | 
Breeding alleges that on or about November 12, 1890, he purchased 
from one Zack F. Pierpont the possessory claim to the land and the 
improvements then on the same for the sum of $200; that Pierpont 
then and there delivered possession to him (Breeding); and that he has 
ever since resided upon and cultivated the land, and has placed valu- 
able improvements thereon, with the intention of applying to enter it 
as a homestead as soon as it should be surveyed. The plat of the pub- 
lic survey of the land was filed in the local office April 24,1900. July 
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14, 1900, said Pierpont made homestead entry No. 10316 for the land, 
but such entry was canceled upon the filing of Pierpont’s relinquish- 
ment, December 15, 1900, and on the same day Breeding presented his 
application, which the local office rejected because the land was within 
the limits of a forest reservation and the application therefor was not 
presented within three months from the filing in that office of the offi- 
cial plat of survey of the land. An appeal by Breeding resulted in 
the affirmance by your office, as already stated, of the decision of 
the local office; and his further appeal has brought the case to the 
Department. 

Appellant contends that the provision of the homestead law (Section 
3, act May 14, 1880, 21 Stat., 140) requiring a settler upon unsurveyed 
public land to file his application and make entry therefor within three 
months from the filing in the local office of the plat of survey of the 
land, ‘‘ was intended only to protect a subsequent applicant for the 
same land, and was not intended to be applicable where the question 
was solely between the homestead applicant and the government.” 

The proclamation establishing the said reservation excepts from the 
force and effect thereof: 


all lands which may have been, prior to the date hereof, embraced in any legal entry 
or covered by any lawful filing duly of record in the proper United States Land 
Office, or upon which any valid settlement has been made pursuant to law, and the 
statutory period within which to make entry or filing of record has not expired; and 
all mining claims duly located and held according to the laws of the United States 
and the rules and regulations not in conflict therewith; 

Provided that this exception shall not continue to apply to any particular tract of 
land unless the entryinan, settler or claimant continues to comply with the law 
under which the entry, filing, settlement or location was made. 


In the case of Arnold Wink, decided here July 29, 1901 (31 L. D., 
47), the unserveyed land settled upon was afterward embraced within 
the limits of a public forest reservation, and the settler failed on 
account of sickness, as he alleged, to place his claim of record within 
the three months allowed after the filing of the plat of the public sur- 
vey of the land. Considering, in that case, the above mentioned pro- 
vision of the homestead law together with the proviso to the exception 
in the President’s proclamation establishing the forest reservation, 
the language of the exception and proviso being identical with that 
set out above from the proclamation in this case, the Department said: 

For various reasons it has frequently occurred that the time prescribed would be 
allowed to pass without making of application or entry. In the absence of a valid 
adverse claim it has been the practice to allow the settler to make entry after the 
expiration of the statutory period. But such adverse claim would defeat the settle- 
ment right where the latter was not protected by entry or filing. It is believed that 
under the express terms of the proviso to the exception of the President’s proclama- 
tion the neglect or failure of a settler on land within the limits of the forest reserva- 


tion, to make entry or filing within the time allowed by law, operates likewise to 
defeat his settlement right to such land. 
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The Department sees no reason to doubt the soundness of the rule 
thus laid down in the Wink case, and therefore adheres to the same in 
the case at bar. 

lt is further alleged, however, in an affidavit by said Breeding, cor- 
roborated by Robert B. Breeding: 

That on the 23rd day of July, 1900, as soon as affiant heard that said land had 
been surveyed and was open to entry he came to the land office at Visalia for the 
purpose of filing thereon, and then learned that the said Pierpont had filed home- 
stead application No. 10316 for the same land, and affiant was then and there 
informed by the Register and Receiver of the said land office that it would be impos- 
sible and useless to present any homestead application therefor because the land was 
already embraced in the entry of Pierpont, but that the proper course for him to 
pursue, upon the facts as stated by him, would be to protest the final proof of the 


_ said Pierpont. “ 

Ina report of the register of the local office, dated July 16, 1901, 
relative to this allegation, that official says:’ 

Attention is called to the fourth paragraph on second page of said appeal, wherein 
itis stated by Breeding’s attorneys that he came to this office as soon as he heard 
that said land was open to entry, and that the Register and Receiver informed him 
that the proper course for him to pursue ‘‘ would be to protest the final proof of said 
Pierpont.’’ At that time it was not known when final proof would be made by Pier- 
pont, the entryman of record, and I can say for myself that I gave said Breeding no 
such advice. The Receiver of this office states that he does not remember of having 
had any conversation with said party in regard to his said application. 

It is stated by counsel that ‘‘the applicant did not only present his 
application within three months, but did present it ‘as soon as he heard 
that the township was surveyed,’ so no laches can be imputed to him 
and he was strictly within the rights conferred upon him by the 
_ statutes.” : | 

This statement so far as the presentation of an application 1s con- 
cerned is not supported by the record. Breeding did not, so far as 
appears, present any application for the land until December 15, 1900, 
nor did he in any way prior to that time place his claim of record in 
the local office. Had he, however, presented an application for the land 
on July 23, 1900, or at any time thereafter prior to the filing of Pier- 
pont’s relinguishment, it could not have been received and would have 
been properly rejected because of the appropriation of the land by 
Pierpont’s entry. The local officers deny advising Breeding, as he 
alleges they did on July 23, 1900, that his proper course was ‘‘to pro- 
test the final proof of Pierpont.” His proper course, and the only 
course open to him then for the protection of his settlement claim, 
would have been to institute contest proceedings against Pierpont’s 
entry before the expiration of the three months’ period allowed by law 
for filing application to enter, or, in other words, for placing his claim 
of record in the local office. He had already permitted nearly the entire 
period within which he could act effectively to expire. He was not 
without proper remedy in the presence of Pierpont’s entry while any 
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time of that period remained, but he failed to employ the remedy, and 
the land department cannot save him from the consequences. It 1s 
believed that under section 8 of the act of May 14, 1880, nothing short 
of placing his claim duly of record in the proper local land office will 
protect the claim of a homestead settler against an intervening valid 
adverse claim, or what in this case amounts to the same thing, against 
the operation of the proviso to the exception in the President’s procla- 
mation as hereinbefore set out. 

The decision of your oflice is affirmed in accordance with the views 
herein expressed. | 


OKLAHOMA LANDS—HOMESTEAD—CONTEST. 
CALVERT 2. Woop. 


The selection and entry of land adjacent to a townsite, by a duly qualified and regis- 
tered homestead applicant, is not _in violation of the letter or spirit of the law 
under which the lands in the territory ceded by the Comanche, Kiowa and 
Apache Indians were opened to settlement and entry. 

The unauthorized and illegal occupancy of public lands subject to homestead entry 
only constitutes no bar to such entry thereof by one who asserts a right by vir- 
tue of compliance with the law and eesalenone relating to the entry of such 
lands. 

In making homestead entry of lands in the ferritors ceded by ihe Comanche, Kiowa 
and Apache Indians, it is not necessary that the lands shall be taken in square 
form; but the general provision of the act of March 3, 1891, amending section 
2289 of the Revised Statutes, which directs that land to be taken as a homestead 
shall ‘‘be located in a body in conformity to the legal subdivisions of the public 
lands,”’ will control as to the form of entries of these lands. 


™. 


Acting Secretary Pyan to the Comméssioner of the General Land Office, 
(S. V. P.) August 30, 1901. | (W.C. P.) 


The Department is in receipt of your letter of August 27, 1901, 
enclosing the contest affidavit of J. L. Calvert against James R. Wood’s 
homestead entry made August 6, 1901, for the N. 4 of the SW. + and 
the N. % of the SE. 4 of Sec. 31, T. 2 N., R. 11 W., Lawton, Okla- 
homa, land district. 

This affidavit filed August 8th, and corroborated by C. H. Drake, 
contains the following dllepations: 


That the said James R. Wood made said H. E. in violation of the letter and spirit 
of the homestead law, by selecting and entering said land adjacent to the entire 
south line of the town of Lawton and only two blocks from the ground upon which 
the U. 8. Land Office and the Court House is located. That said entry embraced 
land a mile long and only 4+ wide, thereby rendering the same more valuable for 
townsite purposes and less valuable for agricultural purposes. That said entryman 
made said entry in the manner above described at a time when said land was already 
settled and occupied by thousands of people engaged in actual business and trade. 

- That said entryman could have selected his land in square form had the same been 
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desired for agricultural purposes. That said land embraced by said H. E. has con- 
tinued to be occupied for trade and business purposes by thousands of people and a 
a great number of houses and tents are at this time being erected on said land for 
business and speculative purposes with the full knowledge of said entryman. That 
said entry was not nade in compliance with law, but for speculative purposes as 
above shown. 

The land involved here its a part of the territory ceded by the 
Comanche, Kiowa, and Apache Indians by agreement ratified by act of 
Congress of June 6, 1900 (81 Stat., 672, 676), which, after directing 
that allotments shall be made to the Indians as in said agreement pro- 
vided, contains provisions as to the disposal of said lands which, so 
far as they affect this case, are as follows: | 

That the lands acquired by this agreement shall be opened to settlement by the 
proclamation of the President within six mnonths after allotments are made and be 
disposed of under the general provisions of the homestead and town-site laws of the 
United States. 


Before the lands had been opened to settlememt under that law 
Congress by the act of March 8, 1901 (81 Stat., 1093), gave further 
directions as to these lands and the manner in which they should be 
opened to settlement and entry. It was thereby directed that before 
such opening the Secretary of the Interior should subdivide the same 
into such number of counties as would for the time being best sub- 
serve the public interests, should designate the place for the county 
seat of each county and ‘‘set aside and reserve at such county seat, 
for disposition as herein provided, three hundred and twenty acres 
of land.” The lands so set apart were, in advance of the opening, to 
be surveyed, subdivided and platted into lots, blocks, streets and 
alleys, aud the lots were to be sold at public auction to the highest 
bidder at sales to be had at the opening and subsequent thereto. 

Said act further provided as follows: 

The lands to be opened to settlement and entry under the acts of Congress ratifying 
said agreements, respectively, shall be so opened by proclamation of the President, 
and to avoid the contests and conflicting claims which have heretofore resulted from 
opening similar public lands to settlement and entry, the President’s proclamation 
shall prescribe the manner in which these lands may be settled upon, occupied, and 
entered by persons entitled thereto under the acts ratifying said agreements, respec- 
tively; and no person shall be permitted to settle upon, occupy, or enter any of said 
lands except as prescribed in such proclamation until after the expiration of sixty 
days from the time when the same are opened to settlement and entry. 

The President issued his proclamation July 4, 1901, declaring that 
the ceded Jands, with certain exceptions specifically mentioned, ‘* will 
on the 6th day of August, 1901, at 9 o’clock a. m., in the manner 
herein prescribed and not otherwise, be opened to entry and settle- 
ment and to disposition under the general provisions of the homestead 
and townsite laws of the United States.” : 

The proclamation provided that persons desiring to make homestead 
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entry might be registered in the manner therein set forth and that 
during the first sixty days after the opening therein provided for no 
one but registered applicants would be permitted to make homestead 
settlement upon any of said lands. It then prescribed the manner in 
which during the first sixty days following the opening registered 
applicants would be permitted to make homestead entry of said lands. 

There is provision in the proclamation for townsite settlement and _ 
entry as follows: 


Any person or persons desiring to found, or to suggest. establishing, a town site 
upon any of said ceded lands at any point not in the near vicinity of either of the 
county seats therein heretofore selected and designated as aforesaid, may, at any 
time before the opening herein provided for, file in the proper local land office a 
written application to that effect, describing by legal subdivisions the lands intended 
to be affected, and stating fully and under oath the necessity or propriety of found- 
ing or establishing a town at that place. The local officers will forthwith transmit 
said petition to the Commissioner of the General Land Office with their recommen- 
dation in the premises. Such Commissioner, if he believes the public interests will 
be subserved thereby, will, if the Secretary of the Interior approve thereoi, issue an 
order withdrawing the lands described in such petition, or any portion thereof, from 
homestead entry and settlement and directing that the same be held for the time 
being for town-site settlement, entry, and disposition only. In such event, the lands 
so withheld from homestead entry and settlement will, at the time of said opening 
and not before, become subject to settlement, entry and disposition under the gen- 
eral town-site laws except in the manner herein prescribed until after the expiration 
of sixty days from the time of said opening. 


It contains a declaration and warning, as follows: 


All persons are especially admonished that under the said act of Congress approved 
March 3, 1901, it is provided that no person shall be permitted to settle upon, occupy, 
or enter any of said ceded lands except in the manner prescribed in this proclama- 
tion until after the expiration of sixty days from the time when the same are opened 
to settlement and entry. After the expiration of the said period of sixty days, but 
not before, any of said lands remaining undisposed of may be settled upon, occupied, 
and entered under the general provisions of the homestead and town-site laws of the 
United States in like manner as if the manner of effecting such settlement, occupancy, 
and entry had not been prescribed herein in obedience to law. 


Only those who were permitted by the terms of the proclamation to 
go upon these lands have any right to be there during the period of 
sixty days after the date fixed for the opening. The rights of those 
who have gone there in conformity with the terms of the proclamation 
should and will be recognized and protected and they should not and 
will not be. made to suffer because of the illegal and wrongful acts of 
those who have gone there in violation of those terms. The law limits 
the amount of land to be set apart for a county seat to three hundred 
and twenty acres and this quantity was thus set apart at Lawton. All 
land lying adjacent to the tract thus set apart and not otherwise appro- 
priated was on the sixth day of August subject to homestead entry by 
qualified persons duly registered and entitled to make entry on that 
day of lands in the Lawton land district. There is no allegation that 
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Wood was not thus qualified, registered and entitled. The selection 
and entry of land adjacent to the town of Lawton was not in violation 
of the letter or spirit of the law, and the first allegation of Calvert’s 
affidavit does not present a good ground of contest. 

The land embraced in Wood’s entry was not subject to appropria- 
tion for town-site purposes and hence the allegation that it was for 
any reason more valuable for such purposes than for agricultural pur- 
poses is not pertinent and can not be accepted as a reason for the can- 
cellation of the entry under consideration. 

The other allegations that at the time the entry was made the land 
was occupied for business and trade, that he could have selected it in 
square form had he desired it for agricultural purposes, and that it is 
still occupied for trade and business, a great number of honses being — 
erected thereon with the full knowledge of the entryman, are not such 
as to warrant the ordering of a hearing. It is not alleged that this 
occupancy was by the procurement or even with the consent of the 
entryman. As pointed out hereinbefore, the land in question was not 
at the time of Wood’s entry subject to appropriation for townsite pur- 
poses, nor was any person authorized to enter upon and occupy it for 
the purposes of trade and business. Any person who went upon and 
occupied it for such purposes was there without any color of right 
and in direct violation of the proclamation prescribing the manner of 
opening said lands and in open defiance of the President’s warning. 
It will hardly be seriously asserted that persons in such a position 
have any rights in the premises. A contention that such unauthor- 
ized and illegal occupation of these lands constitutes a bar to home- 
stead entry thereof by one who asserts aright by virtue of compliance 
with the law and regulations can not be sustained. To allow these 
lands to be appropriated for the purposes of a townsite would be to 
defeat the purpose of the selection of tracts for county seat purposes. 
The lots in these tracts designated as sites for county seats were to be 
sold for cash, the proceeds to be used to defray the expenses of the 
respective county governments until such time as funds from taxation 
should become available, and for the erection of public buildings and 
other public purposes. To allow adjacent lands to be occupied for 
townsite purposes would be to lessen the benefits to be obtained by 
the public from the sale of lots in the county seat town and thwart in 
a degree, if not in whole, the beneficent purposes of the legislation 
providing for those towns. 

The last allegation of the contest affidavit is that this entry was made 
for speculative purposes ‘‘as above shown.” As pointed out, none of 
the allegations referred to in the phrase ‘‘as above shown” constitutes 
a good ground of contest. Neither do these allegations taken together 
present such a ground. Under some circumstances the fact that one 
selects fora homestead entry land adjacent to an established town and 
occupied by others might afford substantial reason for the conclusion 


DECISIONS RELATING TO THE PUBLIC LANDS. 37 


that the selection was thus made for speculative purposes. But under 
the circumstances of this case, where Congress has provided for the 
disposition of the lands by way of homestead entry and not otherwise, 
and where the persons occupying the land are there in direct violation 
of law and regulations, no such effect should be given that fact. 

It is not directly charged that this entry is illegal because of its 
form, but that charge may be implied from the allegations, and it is 
thought proper to refer to that point. The act of May 2, 1890 (26 
Stat., 81), relating to the disposal of lands in Oklahoma, contains a 
provision as follows (p. 91): 

All persons who shall settle on land in said Territory under the provisions of the 


homestead laws of the United States and of this act shall be required to select the 
same In square form as nearly as may be, | | 


Section 5 of the act of March 3, 1891 (26 Stat., 1095), amends section 
— 2289 Revised Statutes, so that as amended that section directs that 
lands to be taken as a homestead shall ‘‘ be located in a body in con- 
formity to the legal subdivisions of the public lands.” This is the 
general provision of the homestead law as to the form of an entry. 
The act of June 6, 1900, supra, provides that these lands shall ‘‘ be 
disposed of under the general provisions of the homestead and town- 
site laws of the United States.” The general provision of the act of 
1891 rather than the special provision of that of 1890 will control as 
to the form of entries of these lands. The lands embraced in the entry 
under consideration are ‘‘ina body in conformity to the legal sub- 
divisions of the public lands,” and it is not subject to successful attack 
because of the form of the land included therein. 

For the reasons herein given it is deemed that the allegations of the 
contest affidavit are insufficient to demand the cancellation of Wood’s 
entry, and the recommendation of your office that said affidavit be 
rejected is approved, and it is so ordered. 


re 


ALASKAN LANDS—MINING CLAIM~—TOWNSITE. 
HaRKRADER ET AL. v. GOLDSTEIN. 


The jurisdiction of the land department over public lands does not cease until the 
‘legal title has passed from the government. 

A change in the person holding the office of Secretary of the Interior does not defeat 
or prevent a review or reversal in any instance where the Secretary making the 
ruling, or rendering the decision, if still holding the office, would be in duty 
bound to review or reverse his own act. 

Where a person has complied with all the terms and conditions necessary to obtain- 
ing title, and the officers of the government whose duty it was to act in the 
premises in the first instance have accepted his proof and issued final certificate 
of entry thereon, he acquires a vested interest in the land embraced in his entry, 
and becomes prima facie the equitable owner thereof and entitled to a patent; 
and anyone thereafter attacking the entry assumes the burden of establishing 
such illegality in the procurement or allowance thereof as would defeat the 
issuance of patent thereon. 


° 
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Conditions with respect to the character of land, as they exist at the date of entry, 
or at the time when all the necessary requirements have been complied with by 
the person seeking title, must determine whether the land is subject to sale or 
other disposition under the law upon which the application for patent is based, 
and no change in such conditions, subsequently occurring, can impair or in any 
manner affect the applicant’s right to a patent, if in other respects established. 

The right to a patent, once vested, is, for most purposes, equivalent to a patent 
issued, and when in fact issued the patent relates back to the time when the — 
right to it became fixed. 

In order to except mineral land from the operation of a tow nsite or other entry 
made in pursuance of law, the land must be known, at the time of the entry, to 
contain minerals of such character and value as to justify expenditures for the 
purpose of extracting them. u 

The acts of the heads of the several departments of the government, in relation to 
matters which appertain to their respective duties, are, in legal elfect, the acts 
of the executive. 

A question of executive reservation or appropriation of public lands, is one of fact, 
rather than of mere form. . 

Departmental decision of October 29, 1896, in the case of Goldstein v. Juneau Town- 
site, 23 L. D., 417, vacated and annulled. 


Acting Secretary Ryan to the Commissioner of the General Land 
(W.V. D.) Office, September 3, 1901. (A. B. P.) 


By act of May 17, 1884 (23 Stat., 24), the Congress provided a civil 
soverninent for the district of Alaska. By section 8 of the act the 
district of Alaska was created a land district, and a United States land 
office was established therein and located at Sitka. It was also pro- 
vided in said section that— | 
the laws of the United States relating to mining claims, and the rights incident 
thereto, shall, from and after the passage of this act, be in full force and effect in 
said district... . Provided, That the Indians or other persons in said district 
shall not be disturbed in the possession of any Jands actually in their use or occupa- 
tion or now claimed by them but the terms under which such persons may acquire 
title to such lands is reserved for future legislation by Congress: And provided further, 
That parties who have located mines or mineral privileges therein under the laws of 
the United States applicable to the public domain, or who have occupied and 
_ improved or exercised acts of ownership over such claims shall not be disturbed 

therein but shall be allowed to perfect their title to such claims by payment as 
aforesaid. 

* * * * * * * 
But nothing contained in this act shall be construed to put in force in said district 
the general land laws of the United States. 

By the act of March 3, 1891 (26 Stat., 1095, 1099, section 11), it was 
provided as follows: 

That until otherwise ordered by Congress lands in Alaska may be entered for 
town-site purposes, for the several use and benefit of the occupants of such town- 
sites, bv such trustee or trustees as may be named by the Secretary of the Interior 
for that purpose, such entries to be made under the provisions of section twenty- 
three hundred and eighty-seven of the Revised Statutes as near as may be; and when 
such entries shall have been made the Secretary of the Interior shall provide by 
regulation for the proper execution of the trust in favor of the inhabitants of the 
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town-site, including the survey of the land into lots, according to the spirit and 
‘intent of said section twenty-three hundred and eighty-seven of the Revised Statutes, 
whereby the same results would be reached as though the entry had been made by 
a county judge and the disposal of the lots in such town-site and the proceeds of the 
sale thereof had been prescribed by the legislative authority of a State or Territory: 
Provided, That no more than six hundred and forty acres shall be embraced in one 
townsite entry. 

October 13, 1893, John Olds, trustee, acting under the last-mentioned 
act, made townsite entry No. 1, Sitka, Alaska, embracing 121.52 acres 
of land and known as the townsite of Juneau. May 19, 1894, Anna 
Goldstein filed a protest against the issuance of patent upon the entry. 
She alleged ownership of a mining claim known as the Bonanza lode 
claim, located June 26, 1886, and in conflict with said entry; that the 
land embraced in said Bonanza claim was mineral in character and not 
subject to disposal under the townsite laws. A hearing was had upon 
the protest. The local officers found that the land in controversy was 
not mineral in character, and that finding was affirmed by your office. 
On appeal to the Department, the action of your office was, by decision 
of October 29, 1896, reversed, and it was directed that the townsite 
entry be canceled to the extent of its conflict with the Bonanza claim. 
(See Goldstein v. Juneau Townsite, 23 L. D., 417). The townsite 
survey and entry were subsequently amended to conform to said 
departmental decision, and patent has been issued accordingly. 

- February 6, 1899, Anna Goldstein filed application for patent to the 
Bonanza lode claim, survey No. 316, Sitka, Alaska. During the 
period of the publication of notice of this application protests were 
filed by George Harkrader and numerous other persons, based upon 
the use, occupation, and improvement by them of the land embraced 
in said mining claim. These protestants allege in substance that they 
are entitled to protection under the first proviso to section 8 of the act 
of May 17, 1884, supra, that the land covered by the Bonanza claim 
is not mineral land subject to entry under the mining laws; that a por- 
tion of the land covered by said claim was embraced in a government 
reservation at the tinie the claim was located, and has never been 
released from such reservation; that the mining claim is based upon 
fraud; and that the application for patent thereto should be rejected. 

It appears that suits were instituted in the local court by some of 
these protestants (Young e7 al. v. Goldstein, 97 Fed. Rep., 308), and 
for that reason the local officers and your office in turn suspended 
action upon the application for patent. February 3, 1900, the Depart- 
ment held that the matters presented by the protest were not primarily 
for judicial investigation and could not be made the subject of adverse 
proceedings under sections 2325 and 2326 of the Revised Statutes. 
The suspension was thereupon vacated, and your office was directed to 
proceed to a full ascertainment of the facts and to a decision upon the 
rights of the government and other parties interested in the premises. 
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Acting under this direction, your office, by decision of July 10, 
1900, held, in substance: (1) That the land in controversy had been 
determined to be mineral in character by the departmental decision of 
October 29, 1896, in the case of Goldstein v. Juneau Townsite, supra, 
and that such a determination is binding in this proceeding; (2) that a 
portion of the land applied for was embraced in a government reser- 
vation prior to and at the time of the location of the Bonanza claim, 
and should, for that reason, be excluded from said claim; and (8) that 
an amended survey should be made, to properly describe such exclu- 
sion, and to reform the lines of the claim in other particulars not 
material to be here mentioned. Subject to these modifications and 
requirements, the application for mineral patent was sustained and the 
protests dismissed. | — 

Appeals from said decision have been filed by both the protestants 
and the mineral applicant. - 

The protestants attack this decision of your office to the extent that 
the application for mineral patent is thereby sustained and their pro- 
tests dismissed. Among other things, they allege that the issues 
raised by their protests involve the character of the land for which 
mineral patent is sought; that said land does not contain valuable min- 
eral deposits and is not subject to disposal under the mining laws; 
that the departmental decision in the case of Goldstein v. Juneau 
Townsite, supra, is not an adjudication, determinate and conclusive 
against them, upon the question of the character of the land, or upon 
any other matter presented by their protests; that grave errors were 
comniitied in said departmental decision (1) in placing the burden of 
proof upon the applicant for townsite patent, (2) in holding the land 
covered by the alleged Bonanza location to be mineral in character, 
(8) in considering evidence relating to conditions which were not 
known to exist until after the date of the townsite entry, and (4) in 
not determining the character of the land upon the conditions as they 
existed and were known at the date of the entry. They ask that 
the decision appealed from be reversed; that the departmental decision 
of October 29, 1896, in the case of Goldstein v7. Juneau Townsite, 
be recalled and vacated; that the townsite entry of October 13, 1893, - 
to the extent canceled by said departmental decision, be reinstated; 
and that supplemental patent be issued to the townsite trustee to 
embrace the land excluded from the entry by such cancellation. 

The errors assigned in the appeal by Goldstein, the mineral appli- 
cant, deny the correctness of your office decision with respect to the 
government reservation thereby held to have excluded from the 
mineral location a portion of the land included in the Bonanza claim, 
and also with respect to the amended survey thereby required. It is 
contended that the land in controversy having been found to be min- 
eral in character by the departmental decision in the case of Goldstein 
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vy. Juneau Townsite, that finding is final and conclusive; that no part 
of the land included in said claim was ever embraced in any reserva- 
tion established by the government; that there is no necessity for an 
amended survey of the claim applied for; and that mineral entry 
should be allowed and patent issued upon the existing survey and 
application. 

In view of the matters pr sented by the record, and by the appeals 
and arguments filed in support thereof, the Deparment. being con- 
vineed that its decision of October 29, 1896, in the case of Goldstein 
v. Juneau Townsite, should be reviewed and reconsidered, notice was 
given to all parties interested that an oral hearing would be had, at 
which they could present any claim or contention they might desire 
upon the questions involved in said decision. In response to the 
notice the parties all appeared by counsel and were heard both in oral 
argument and upon printed briefs. 

That the subject-matter of the departmental decision of October 29, 
1896, is still within the jurisdiction and control of the land depart- 
ment, there can be no doubt. The legal title to this land is still in the 
government. 

It was held by the supreme court, in the case of Michigan Land and 
Lumber Co. #. Rust (168 U. S., 589, 592-3), as follows: 


Generally speaking, while the legal title remains in the United States, the grant 
is in process of administration and the land is subject to the jurisdiction of the land 
department of the government. It is true a patent is not always necessary for the 
transfer of the legal title. Sometimes an act of Congress will pass the fee. Strother 
v. Lucas, 12 Pet., 410, 454; Grignon’s Lessee v. Astor, 2 How., 319; Chouteau v. Eck- 
hart, 2 How., 344, 372; Glasgow v. Hortiz, 1 Black, 595; Langdeau v. Hanes, 21 
Wall., 521; Ryan v. Carter, 93 U. 8., 78. Sometimes a certification of a list of lands 
to the grantee is declared to be operative to transfer such title, Rev. Stat., 2449; 
Frasher v. O’Connor, 115 U. S., 102; but wherever the granting act specifically pro- 
vides for the issue of a patent, then the rule is that the legal title remains in the 
government’until the issue of the patent, Bagnell v. Broderick, 18 Pet., 436, 450; 
and while so remaining the grant is in process of administration, and the jurisdic- 
tion of the land department is not lost... . In other words, the power of the 
department to inquire into the extent and validity of the rights claimed against the 
government does not cease until the legal title has passed. 


In Beley v. Napthaly (169 U. 8., 353, 364) the court said: 


- The fact that a decision refusing the patent was made by one Secretary of the 
Interior, and, upon a rehearing, a decision granting the patent was made by another 
Secretary of the Interior, is not material in a case like this. It isnot a personal but 
an official hearing and decision, and it is made by the Secretary of the Interior as 
such Secretary, and not by an individual who happens at the time to fill that office, 
and the application for a rehearing may be made to the successor in office of the 
person who made the original decision, provided it could have been made to the 
latter had he remained in office. 


See also, on the same subject, Knight #. U. 8. Land Association 
(142 U.S., 161, 181); Brown +. Hitchcock (178 U. 5S., 4738); Hawley 
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vw. Diller (178 U. S., 476); Parcher #. Gillen (26 L. D., 34, 89-41); 
' Aspen Consolidated Mining Company ». Williams (27 L. D., 1,5, 11). 

It appears that after the decision of October 29, 1896, in the case of 
Goldstein «. Juneau Townsite, supra, had been promulgated and 
notice thereof given to the parties, and before the thirty days allowed 
for filing a motion for review had elapsed, the attorney for the town- 
site trustee, apparently for the purpose of expediting the issue of 
patent for that portion of the land embraced in the townsite entry 
which was not affected by said decision, filed in your office a written 
waiver of ‘‘all rights of review, rehearing, or reconsideration.” It is 
contended that the effect of this waiver was to preclude the townsite 
occupants of the land now in question from thereafter questioning 
said decision. The Department is not favorably impressed with this. 
contention. It is not stated in said waiver, nor can it be reasonably 
inferred therefrom, that its purpose was to preclude the occupants of 
this portion of the townsite from thereafter applying to the Secretary 
of the Interior for the correction of any prejudicial errors or mistakes 
in said departmental decision. Moreover, it is doubtful whether it 
was within the authority of the townsite trustee to waive any rights of 
these occupants, in the absence of some assent by them, and the his- 
tory of these proceedings shows that such assent was never given or 
intended. If serious errors were committed in the former depart- 
mental dectsion it is not only within the power of the Secretary of the 
Interior, but it is his duty, to see that they are corrected before 
patent is issued for the land. As was said by the supreme court in 
Knight v. U.S. Land Association, supra: 

It makes no difference whether the appeal is in regular form according to the 
established rules of the Department,’or whether the Secretary on his own motion, 
knowing that injustice is about to be done... . takes up the case and disposes of 
it in accordance with law and justice. The Secretary is the guardian of the people 
of the United States over the public lands. The obligations of his oath of office 
oblige him to see that the law is carried out, and that none of the public domain 
is wasted or is disposed of to a party not entitled to it. He represents the govern- 
ment which is a party in interest in every case involving the survey and disposal 
of the public lands. 

Believing that the interests of the government and of the contending 
parties require it, the Department has caused the record upon which 
its said decision of October 29, 1896, was based to be carefully re-ex- 
amined. From such re-examination it appears that the townsite entry 
was made without protest or objection from anyone, upon proofs 
showing all the land embraced therein to be non-mineral in character, 
and after notice of the application for townsite patent had been regu- 
larly published and posted as required by law and official regulations. 
Goldstein’s protest, wherein the land claimed under the Bonanza 
location was alleged to be mineral in character, was filed more than 
seven months after the townsite entry had been made. The principal 


DECISIONS RELATING TO THE PUBLIC LANDS. 93 


issue raised by that protest was the character of the land. The De- 
partment, in rendering its decision of Octcber 29, 1896, placed the 
burden of proof upon the townsite entryman. ‘The reason for so doing 
was stated as follows: 

The townsite application and entry made pending the mineral location, and with 
a view to obtaining patent to the entire interest in all the land included in said min- 
eral location, puts the townsite in the attitude of asserting the non-mineral character 
of all of said land, and of assuming the burden of establishing that fact by proof. 

The rule thus stated and applied was clearly erroneous. True, the 
townsite entry was made after the Bonanza claim had been located, 
but the existence of such location was not in itself evidence of the 
mineral character of the land. (Magruder ». Oregon and California 
R. R. Co., 28 L. D., 174; Elda Mining and Milling Co., 29 L. D., 
279.) The townsite entry was based upon proof showing the Jand to 
be non-mineral, against which proof no protest or objection was pre- 
sented or raised at the time by the mineral claimant, although notice 
of the townsite application was regularly given and full opportunity 
afforded for presenting objections if there were any. After the allow- 
ance of the entry the townsite entryman was no longer in the attitude 
of one asserting the non-mineral character of the land. He had already 
submitted proof showing the land to be non-mineral. ‘The local land 
_ officers had passed upon and approved his proof. They had accepted 
the money paid for the land and had given a receipt therefor, and 
upon the proof and payment had issued final certificate of entry. 
Having complied with all the terms and conditions necessary to obtain- 
ing title, and the officers of the government whose duty it was to act 
in the premises, in the first instance, having accepted his proof and 
issued final certificate of entry therecn, the townsite entryman, and 
those for whom he was trustee, had, upon the face of the record, 
acquired a vested interest in the land, and, under the law, had become 
prima facie the equitable owners thereof and entitled to a patent, and 
anyone thereafter attacking the entry thus allowed assumed the bur- 
den of establishing such illegality in the procurement or allowance of 
the entry as would defeat the issuance of patent thereon. (See author- 
ities cited in Aspen Consolidated Mining Co. 7. Williams, 27 L. D., 1.) 

Manifestly, therefore, the onus of proving the alleged illegality of 
the townsite entry upon the protest in the former proceeding was 
upon Goldstein, the attacking party,. and in holding otherwise the 
Department was clearly in error. 

It is found that the Department was also in error upon another 
point in said decision. The hearing upon Goldstein’s protest was had 
in April and May, 1895. The record shows that the evidence sub 
mitted at the hearing relates largely to examinations and prospecting 
of the land, after the date of the townsite entry, and to conditions as 
they existed immediately prior to the time of the hearing. This 
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evidence was all considered by the Department, and its said decision 
was in part based upon it. 

It is well settled that the conditions with respect to the character of 
land, as they exist at the date of entry, or at the time when all the 
necessary requirements have been complied with by the person seek- 
ing title, must determine whether the land is subject to sale or other 
disposal under the law upon which the application for patent is based; 
that no change in such conditions, subsequently occurring, can impair 
or in any manner affect the applicant’s right to a patent upon his 
entry, if in other respects established; that the right to a patent, once 
vested, is, for most purposes, equivalent to a patent issued, and when 
in fact issued the patent relates back to the time when the right to it 


became fixed. | 

In Deffeback 7. Hawke (115 U.S., 392, 404) the supreme court, 
after referring to numerous provisions of the statutes relating to the 
disposal of lands valuable for minerals, said: 


It is plain from this brief statement of the legislation of Congress, that no title 
from the United States to land known at the time of sale to be valuable for its min- 
erals of gold, silver, cinnabar, or copper can be obtained under the preemption or 
homestead laws or the townsite laws, or in any other way than as prescribed by the 
laws specially authorizing the sale of such lands except in the States of Michigan, 
Wisconsin, Minnesota, Missouri and Kansas. We say ‘‘land known at the time to 
be valuable for its minerals,’’ as there are vast tracts of public land in which minerals 
of different kinds are found, but not in such quantity as to justify expenditures in 
the effort to extract them. It is not to such lands that the term ‘‘ mineral”’ in the 
sense of the statute is applicable. In the first section of the act of 1866 no designa- 
tion is given of the character of mineral lands which are free and open to explora- 
tion. But in the act of 1872, which repealed that section and re-enacted one of 
broader import, it is ‘‘ valuable mineral deposits’’ which are declared to be free and 
open to exploration and purchase. The same term is carried into the Revised Stat- 
utes. It is there enacted that ‘‘ lands valuable for minerals’’ shall be reserved from 
sale, except as otherwise expressly directed, and that ‘‘ valuable mineral deposits’’ 
in lands belonging to the United States shall be free and open to exploration and 
purchase. We also say lands known at the time of their sale to be thus valuable, in 
order to avoid any possible conclusion against the validity of titles which may be 
issued for other kinds of land, in which, years afterwards, rich deposits of mineral 
may be discovered. 


In Colorado Coal and Iron Co. v. United States (123 U.8., 307, 328) 
it was said: 


A change in the conditions occurring subsequently to the sale, whereby new dis- 
coveries are made, or by means whereof it may become profitable to work the veins 
and mines, can not affect the title as it passed at the time of the sale. The question 
must be determined according to the facts in existence at the time of the sale. 

See, also, Kern Oil Co. eé af. ». Clarke (80 L. D., 550, 556-60); Kern 
Oil Co. e al. v. Clotfelter (80 L. D., 583); and authorities on this sub- 
ject cited in those cases. 

It is clear, therefore, that in its former decision the Department 
erred in considering and giving weight to evidence of the result of 
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examinations made of the land and of prospecting for minerals thereon, 
after the proots in support of the application for townsite patent had 
been passed upon and approved by the local land officers, and payment 
for the land had been accepted and final certificate of entry issued. 
The rights of the parties should have been determined, and must now 
be determined, upon the conditions as they were known to exist at the 
date of the townsite entry—October 13, 1893. 

It is also well settled that in order to except mineral land from the 
operation of a townsite or other entry made in pursuance of law, the 
land must be known, at the time of the entry, to contain minerals of 
such character and value as to justify expenditures for the purpose of 
extracting them. In other words, to exclude land from entry, except 
under the mining laws, it must be of known value for minerals and 
the known value must be such as to Justify the expenditure of money 
and labor in extracting the minerals for mining purposes. 

In Dower wv. Richards (151 U.S., 658, 663) the supreme court, speak- 
ing on this subject, said: 

It is established by former decisions of this court that, under the acts of Congress _ 
which govern this case, in order to except mines or mineral! lands from the opera- 
tion of a townsite patent, it is not sufficient that the lands do in fact contain minerals,. 
or even valuable minerals, when the townsite patent takes effect; but they. must at 
that time be known to contain minerals of such extent and value as to justify 
expenditures for the purpose of extracting them; and if the lands are not known at 
that time to be so valuable for mining purposes, the fact that they have once been 
valuable, or are afterwards discovered to be still valuable for such purposes, does 
not defeat or impair the title of persons claiming. under the townsite patent. Deffe- 
back v. Hawke, 115 U. 8., 392; Davis v. Weibbold, 139 U. S., 507. 

The testimony in the record has been carefully reéxamined and con- 
sidered in the light of the authorities here cited and of the principles. 
therein enunciated. Such testimony utterly fails to show that the land 
embraced in the Bonanza claim was known to be valuable for minerals 
at the time the townsite entry was made. The utmost that can be 
reasonably said in favor of the contention of the mineral claimant in 
this respect, is that there were, at the date of the townsite entry, indi- 
cations of the existence of mineral in the claim, but not in sufficient 
‘quantity to indicate or justify any systematic or continuous prospect- 
ing or working of the claim. Nor can it be said that at the time of 
the townsite entry the mining claim was of such recent location that 
there had not been opportunity to develop the extent and character of 
its claimed mineral deposits. At that time the mining claim had been 
located over seven years and there had been nothing more than a pre- 
tense of prospecting, working or developing the claim. The evidence 
falls far short of showing that the land was known, at the date of the 
townsite entry, to contain minerals of such extent and value as to con- 
stitute it land known to be valuable for minerals within the principle 
laid down in the case of Dower v. Richards, supra. It should be 
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observed, in this connection, that even upon a consideration of all the 
evidence, as well that relating to matters occurring after the entry as 
that relating to conditions existing at the date of the entry, and with 
the burden of proof placed upon the townsite trustee, the conclu- 
sion arrived at by the Department in its said decision of October 29, 
1896, on the question of the character of the Jand, was of a doubtful 
and unsatisfactory, rather than of a positive and definite, nature. At 
the date of the hearing, there were improvements upon the land, made 
by others than the mineral claimant, of the value of $50,000 or more. 

It was stated in said departmental decision: , 

It can not be said that the testimony offered by the mineral claimant, taken as a 
whole shows a defined vein of mineral, in quantity and quality such as to make it a 
present paying mine, but it is strongly suggested that with further development it 
would be a paying mine. The testimony offered by the two sides, which was 
intended to show the present character of the land is pretty nearly balanced. .... 

It is apparent that if it should now be decided on the showing made, that the 
character of the land is non-mineral, the effcct would be to withdraw and sea] from 
mining enterprise what reasonably promises to be a valuable mine with further 
developments. — 

Upon careful and mature consideration of the entire record, the 
Department is of the opinion, and now decides, that.the land in con- 
troversy was not known to be valuable for minerals at the date of 
the townsite entry, and was not for such reason excepted from said 
entry; that in its decision of October 29, 1896, the Department erred 
in holding the land to be mineral in character, and in canceling the 
townsite entry to the extent stated, for that reason. Justice demands, 
therefore, that said entry should be reinstated. 

It was objected, by counsel for the mineral claimant, at the oral 
arguinent for the first time, that the townsite entry was irregularly 
allowed for the reason that certain proofs upon which it was in part 
based were not taken at the time.and place stated in the notice of the 
application for patent, but at another time and place. Itis not claimed, 
however, that the required proofs were not made, or that any one 
has been niisled or in any manner injured by the alleged irregularity. 
Moreover, such irrregularity, if in fact it occurred as alleged, was, 
in view of the position here taken, purely a question between the 
government and the townsite people. 

From what has been said, it is apparent that none of the other matters 
presented by the parties litigant need be considered in so far as the 
claim of the applicant for mineral patent is concerned. It being now 
held that the land in controversy was not known mineral land at the 
date of the townsite entry, it necessarily follows that there is no founda- 
tion for the claim asserted by Goldstein, and that her application for 
mineral patent must be rejected. 

It is proper, however, that the question of the government’s right 
to the reservation held by your office to have been established prior to 
both the townsite entry and the Bonanza location, and to embrace a 
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portion of the land which would be included in the entry when rein- 
stated, should be here determined. On this subject, in its decision of 
October 29, 1896, the Department said: 

There appears to have been a government reservation for naval purposes, with 
three buildings erected upon it, made prior both toany occupancy for residence pur- 
poses and to the mineral location, which is included both in the mineral location 
and the townsite entry. So far as appears neither party can lav any just claim to 
this area, but further data would be necessary to adjust the rights of the parties so 
as not to interfere with this reserved area, which is not now proposed. 

The records and files of the Navy Department disclose the following 
facts in relation to this reservation: | | 

By letter dated Sitka, Alaska, May 7, 1881, Conimander Henry 
Glass, of the navy, reported to the Secretary of the Navy that for the 
protection of the people and the preservation of good order at the 
mining settlement known as Rockwell (now the town of Juneau), 
Alaska, a military post should be established at that point, and for 
this purpose ‘‘a suitable location” had been ‘‘selected and marked as 
a government reservation.” Onthe same day Lieutenant Commander 
C. H. Rockwell was ordered by Commander Glass to proceed to said 
mining settlement and to establish a post there. He was further 
directed to take “‘ possession of the ground located for a government 
reservation,” and to cause to be made ‘‘an accurate survey of the 
town plot in conformity with the original locations as shown by the 
mining recorder’s books.” 

May 29, 1881, Lieutenant Commander Rockwell Per report to 
Conirnander Glass of his arrival at Rockwell, and stated, among other | 
things, that on May 13 Master G. C. Hanus proceeded to lay out the 
lines and to accurately stake the government reservation; that on May 
91 the officers and marines of his command removed to quarters on 
the reservation; that Master G. C. Hanus, assisted by another officer, 
had completed a survey of the town, a plat of which would be for- 
warded as soon as finished, and a copy furnished to the district 
recorder. | 

From a copy of the Hanus plat, on file in the pacer it appears that 
Block C and.Block 7, represented as lying between 3rd and 4th streets 
and southwest of Main street in said town of Juneau, are marked 
‘*Reservation.” It also appears, by a letter from said G. C. Hanus to 
the Secretary of the Navy, dated October 1, 1896, that this plat was 
adopted as official at a town meeting of the inhabitants of Juneau, 
held about the time the survey was completed. | 

Commander Glass, in his monthly report to the Secretary of thé 
Navy, dated June 6, 1881, among other things, stated: 

Since the establishment of the military post at the mining camp of Rockwell, 


as reported in my letter No. 13 of May 7th, affairs there have been perfectly quiet 
and no trouble is now anticipated. 
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In a letter dated Juneau, Alaska, September 99, 1884, addressed to 
the Secretary of the Navy, by H. E. Nichols, Lieutenant Commander, 
commanding the Pinta, it was stated: 


I respectfully request instructions regarding the following property, which I have 
reason to believe belongs to the Navy eneneene namely, three houses and a small 
land reservation at this place. 

No record of any kind relating to this property was turned over to me when I 
assumed command of the Pinta, but referring to a letter signed by Commander 
Glass... . dated June 6, 1881, which I find in a Congressional document of 
date February 24th, 1882, which refers to a report of the construction and first eccu- 
pancy of these buildings by Lieut. Rockwell, I believe they have been occupied 
every winter by a small force from the vessel of war stationed in these waters. 

I find the buildings occupied as follows: The one used as ‘officers’ quarters’? by 
Mr. States, the U. 8S. Commissioner to Juneau, .... ; the ‘‘barracks’’ is used as a 
lockup or jail; the third one is used by Mr. States as a court room. 

I have inforined the Governor and Marshal that while I am willing to concede the 
occupancy of the buildings as at present, I hold them as still belonging to the navy, 
and if the necessities of the future require it they must be vacated for naval (military) 


purposes. 


Replying to said letter, December 13, 1884, the Secretary of the 
Navy, among other things, said: 


Referring to your letter September 29, concerning three houses and a small land 
reservation at Juneau, Alaska, which you have reason to believe belongs to the Navy 
Department, but which are now occupied by the civil authorities, to whom you have 
given notice that such occupation is subject to the right of this Department to take 
possession thereof when needed for naval (military) purposes, you are informed 
that your action is approved. 


May 23, 1885, a written notice of the reservation, signed by Lieu- 
tenant Conmniander H. E. Nichols, was filed with and recorded by the 
_ District Recorder at Juneau. The notice was as follows: 


Know all men by these presents that I, Lieut. Comdr. H. E. Nichols, U. 8. N. 
Comd. U. 8.8. Pinta and Senior Officer in Alaska, for the purpose of more fully 
describing and defining the boundaries of a certain piece or parcel of land designated 
and described and reserved by Comdr. Henry Glass, U. 8. N. Senior Naval Officer, 
on May 2nd, 1881, as follows: 

‘“The whale tine lots 1, 2 & 3 in block 7 and land adjoinging to low water 
mark is reserved for garrison purposes.”’ 

The said parcel of land originally reserved by said Comdr. Henry Glass being more 
fully described to wit: . 

All of Block 7 except lots 4, 5 & 6 and all of Block C in town of Juneau, Alaska, as 
it appears on the plat of survey made by Master G. C. Hanus U. 8. N. and accepted 
by the miners and citizens of Rockwell, now Juneau City, Alaska. — 

The said above described parcel of land is reserved by the U. S. Navy for the U. s. 


Government for Garrison and Military purposes. 
H, E, eee 


Lieut. Comdr. U.S. N. Comd. U.S. S. Pinta & Senior Nav. Off. in Alaska. 
JUNEAU May 28, 1888. 
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October 10, 1885, a turther notice, signed by the same officer, was 
filed and meecied | in the office of said District Recorder. This second 
notice was as follows: 


Know all men by these presents, that I, Lieut. Comdr. H. E. Nichols, U.S. Navy, 
Com’dg U. S. 8. Pinta and Senior Naval Officer in Alaska, for the pnrpose of 
more fully describing the U.S. Military Reservation and bnildings thereon, in the 
town of Juneau, designated, described in the town records, and reserved by Com’dr 
Henry Glass, U.S. N., Senior Naval Officer, on May 2, 1881, and more fully described 
~ by Lieut. Com’dr H. E. Nichols, U. S. N. Senior Naval Officer on May 23d, 1885, 
give notice, as follows, that the three buildings erected thereon are the property of 
the United States, through the Navy Department, that they were erected by the 
U.S. Navy in 1881, and thereafter occupied by the U.S. Naval Forces in Alaska, 
until 1884, when the Civil Government were permitted io use them temporarily 
for government purposes. A full description of these buildings was filed at the 
Navy Department in areport by Com’dr Glass, U.S. N., in June, 1881, and by Lieut. 
Com’dr Nichols, U. 8. N., in a report to the Secretary of the Navy, dated Sept. 
29th, 1884. 
= H. E. Nicio.s, 
Lieut. Com’dr. U.S. N. Com’dg U.S. 8S. Pinta & Senr. Nav. Of. in Alaska. 

JunEAu, ALASKA, Oct. 10, 1885. 


October 22, 1885, Lieutenant Commander H. E. Nichols recom- 
mended that the reservation and the three buildings thereon be turned 
over to the civil government, for the reason that the buildings were 
in need of repairs which he had no means of making.’ December 26, 
1885, the Secretary of the Navy, replying to said | cebnmnencanion, 
expressed the opinion that so long as the civil authorities continued in 
possession of the buildings upon the reservation -no action was neces- 
sary either with the view to repairing the buildings or for the purpose 
of making a formal transfer of the reservation to the civil authori- 
ties, ‘‘ who. are at liberty to make such repairs... . as they may 
deem proper.” 


In a letter dated September 10, 1896, addressed to the Secretary of 
the Navy by Commander (formerly Lieutenant Commander) H. E. 
Nichols, that officer, speaking of the Juneau townsite and of the survey 
and plat thereof made by G. C. Hanus in 1881, says: 


On this townsite lots were rapidly located and buildings erected. A block of this 
plat was selected and reserved by Commander Glass for Naval purposes; this was 
before the advent of the civil government. On this block were erected three build- 
ings, a small cottage for officers use, a barrack building for sailors and marines, and 
a small building for a guard house. These buildings were occupied every winter by 
a force of officers, sailors and marines from the ‘‘Jamestown,’’ and afterwards the 
‘‘Wachusett,’’ for the purpose of preserving order in the camp. 

oe * x x * #  & 


The buildings noted were built by Lieutenant Rockwell, U.S. N., for the occupancy 
of the naval force by direction of Commander Glass, and the reservation made at the 
same time, and up to the time I left Alaska, there was no question of its ownership 
and it was known to the miners of that town as the naval reservation. 
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In a communication from the Secretary of the Navy to the Secretary 
of the Interior, dated April 25, 1897, it is stated: 

While the action of Commander Glass in establishing the naval reservation at 
Juneau was doubtless tacitly approved by this Department at the time, it does not 
appear that any formal action in this direction was ever taken. This reservation 
seems to have been subsequently taken possession of and the buildings thereon occu- 
pied by the Territorial officers, and the reservation itself was, in a somewhat infor- 
mal manner, turned over to the civil authorities. 


By the foregoing recital it is clearly shown (1) that in May, 1881, a — 
government reservation was established at Rockwell (now Juneau), 
Alaska, by Commander Henry Glass, an officer of the Navy, and was 
surveyed and the lines thereof laid out by Master G. C. Hanus, of the 
navy, in connection with a survey of the town made hy said Hanus at 
the same time, all of which was, by said Commander Glass, reported 
to the Navy Department in the same year; (2) that written notice, 
wherein the location and boundaries of the reservation were described 
with substantial accuracy with reference to the plat of the Hanus sur- 
vey, was given by Lieutenant Cominander H. E. Nichols, also an officer 
of the navy, and filed and recorded in the office of the District Recorder 
at Juneau in 1885; (3) that the reservation was for a period of years 
used and occupied for government purposes by the officers, sailors, and 
marines of the navy, on duty at Juneau, and was recognized by the 
Secretary of the Navy in various communications relating to the same 
and by his approval of the acts of his subordinate officers in respect 
thereto; (4) that the reservation has heen for some time occupied and 
used for public purposes by the civil authorities of the Territory. of 
Alaska; and (5) that the land has never been released from reservation 
but is still used by the government for public purposes. 

That the government possesses the power and authority, through 
the executive, to inake a reservation of the public lands for any need- 
ful public purpose there can be no question. It is also well settled 
that the acts of the heads of the several departments, in relation to 
matters which appertain to their respective duties, are, in legal effect, 
the acts of the executive. 

In Wilcox +. Jackson (13 Peters, -498, 513) the supreme court, 
speaking of a reservation made by the Secretary of War, said: 

Now although the immediate agent in requiring this reservation was the Secretary 
of War, yet we feel justified in presuming that it was done by the approbation and 
direction of the President. The President speaks and acts through the heads of the 
several departments in relation to subjects which appertain to their respective duties. 
. . . Hence we consider the act of the War Department in requiring this reserva- 
tion to be made, as being in legal contemplation the act of the President. 

See also the cases of Wolsey v». Chapman (101 U.$5., 755, 768-9); 
United States v. Stone (2 Wall, 525, 537); Hegler v. Faulkner (153 
U. S., 109, 117). 
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' It was said in the case of J. M. Longneckér (on review, 30 L. D., 
611, 614), ‘‘A question of reservation and appropriation of public 
lands, there being power to make it, is one of fact, rather than of 
mere form;” citing State of Minn. (29 L. D., 388); and Spalding a. 
Chandler (160 U. 8., 394-404). 

While the Sstahlighment of the reservation at Juneau in 1881, by 
Commander Glass, was never formally approved by the Secretary of 
the Navy, it is clear that the several acts of that officer and the com- 
munications by him to his subordinate officers in respect to said reser- 
vation, as hereinbefore set out, were equivalent to and had the effect 
of a formal order of approval. 

This Department is therefore of opinion that the land in Block C 
and Block 7, represented on the plat of the Hanus survey, and 
described in the written notice by Lientenant Commander H. EK. 
Nichols recorded May 28, 1885, was lawfully set apart and reserved 
by the gover nment for public purposes, and has never been released 
from but is still subject to such reservation. 

In view of all the foregoing, the decision of your office of fae 10, 
1900, in so far as iacanaetcnt with the views herein expressed, is 
hereby reversed. In other respects said decision is affirmed. The 
departmental decision of October 29, 1896, in the case of Goldstein ~. 
Juneau Townsite (23 L. D., 417), is hereby vacated and annulled, and 
the townsite entry of October 9, 1893, made by John Olds, trustee, to 
the extent that it was canceled by said departmental decision, 1s 
hereby reinstated with like effect as though such cancellation had 
never been made, except that the land within the government reserva- 
tion herein referred to, as designated and described in the notice 
thereof recorded in 1885, shall be excluded from the entry. A sup- 
plemental patent will be issued to embrace the entry as thus reinstated. 


HOMESTEAD-SOLDIERS’? ADDITIONAL—ASSIGNMENT. 


FRANK J. O’DONNELL. 


Where a party sells his right to make soldiers’ additional entry, and executes and 
delivers an absolute assignment therefor, he has no right, by reason of the 
default of the purchaser to pay the price agreed upon for such assignment, which 
he can enforce against an innocent pur chaser who purchased the right upon the 

- faith of such assignment. : 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. V. P.) Office, September 5, 1901. (E. EF. B.) 


This appeal is filed by Frank J. O’Donnell from the decision of vour 
office of April 20, 1901, rejecting his application, as assignee and owner 
of the soldiers’ additional homestead right of Salemuel k. Ewing, to 
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make entry of the SE. 4 NW. dand SW. 4 $ Section 23, Town: 
ship 56 north, Range 9 ese 4th P. M. “ane “Minucesta: | 

The appellant filed in support of his application certain proofs show- 
ing that Ewing was entitled to the soldiers’ right to additional entry, 
and that such right to additional entry had been sold and assigned to 
Theodore F. Barnes, April 17, 1899, from whom it was purchased for 
a valuable consideration by applicant, July 2, 1899. Also proofs 
showing that applicant is qualified to make entry of the Jand applied for. 

Before acting upon said application your office, by letter of Septem- 
ber 21, 1899, notified Ewing of the application of appellant and allowed 
him fifteen days in which to show cause why said application should not 
be allowed. To said notice Ewing showed that Barnes gave hima 
check for one hundred and sixty dollars, which was payable on condi- 
tion of the additional right being allowed by your office, but that he 
had received nothing whatever from Barnes in payment of his right of 
entry. 

In passing upon said application your office, by letter of September 
20, 1900, found the application to be defective e, In the following 
particulars: : 

The soldier fails to show whether or not he has made any other homestead entry 
than that on which this application is based. | 

The post office addresses of the identifying witnesses are not given. 

The intermediate assignee has failed to furnish an affidavit showing purchase of 
said right in good faith, for a valuable consideration from the soldier, Salemuel E. 
Ewing, and ownership thereof at the date of his assignment. 

The assignment of the intermediate assignee is in blank. 

You then made the following order: 

As the soldier has not been paid for his right, you will notify O’Donnell that he 
will be allowed thirty days in which to show cause, if any exists, why said applica- 
tion should not be rejected, and that in the event of his failure to take action within 
the time specified, his application will be rejected. 

No action having been taken by applicant in response to said rule, 
your office by Jetter of April 20, 1901, rejected the application of 
O’Donnell, from which he has appealed. 

The material question involved in this appeal is, whether the applt- 
cant is the trne and lawful owner of said right to additional entry 
under valid assignments from Salemuel E. Ewing. 

Among the proofs filed with the application is an affidavit, ange by 
Ewing, who swears that he has executed additional homestead proof 
papers, and sold and assigned his right of additional homestead entry 
to Theodore F. Barnes, Lincoln, Nebraska, and that the affidavit is 
made to be filed in the General Land Office by the said Barnes as 
evidence of said sale. It is witnessed hy D. H. Andrews and A. A. 
Thonipson, and sworn to before a notary public. He also filed the 
following assignment: ; | 


Whereas, the undersigned, 8. E. Ewing, is entitled to an additional entry of 89.14 — 
acres of public land under and by virtue of the provisions of Section 2306 of the 
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Revised Statutes of the United States, as shown by the accompanying proof, being 
additional to my original homestead entry of 72.86 acres; 

And Whereas, he has this day sold said right of entry to Theo. F. Barns, and has 
received fall payment therefor, the receipt whereof is hereby acknowledged; 

Now, This Assignment Witnesseth, for value received, I, 8. E. Ewing, do hereby 
sell, assign and transfer to the said Theo. F. Barns and to his heirs and assigns for- 
ever my right to make entry of 80 acres of public Jand-to which I am entitled under 
the provisions of Section 2306 as aforesaid, and authorize him, the said Theo. F. 
Barns, his heirs and assigns, to make such entry of public land and receive a patent 
therefor, this assignment being made for the express purpose of divesting the under- 
signed of his right to make an additional entry of public land under the provisions 
‘of Section 2306 as aforesaid, and to vest such right of entry in the said Theo. F. 
Barns, his heirs and assigns forever. 

Signed, sealed and delivered this 17 day of April, 1899. 

i S. E. Ewine (SEAL) 
Witnesses: 
D. H. ANDREWS © 


A. A. THOMPSON 


State of Idaho \ 3 
County of Ada s-* 


On this 17 day of April, 1899, oe me personally came 8. E. Ewing, to me well 
known as the person who executed the foregoing assignment and the accompanying 
proof, and acknowledged the foregoing assignment to be his act and deed for the 
purposes therein named. 

(SEAL) | Harry C. WYMAN, 

: Notary Publie. 


Also an assignment by Barnes of such right for a valuable considera- 
tion, in which the name of the assignee does not appear, but it is shown 
by affidavits that such assignment was executed by Barnes and deliv- 
ered to O’Donnell, who purchased said right from said Barnes through 
a bank in Duluth, Minnesota, for the sum of $300; that neither appli- 
cant nor his attorney, who conducted the purchase, had a personal 
acquaintance with said Barnes or the said Ewing, and knew nothing 
of the agreement made between said parties, except such as has been 
given by your office, nor did they have anv knowledge that any fraud 
had been committed by Barnes against Ewing when said right was 
purchased by applicant; that the agent of the said Barnes executed 
the assignment in blank, and authorized the attorney of applicant to 
insert the name of Frank J. O’Donnell therein, and the failure to 
insert said name in the assignment is wholly the fault of applicant’s 
attorney. 

The soldier’s right to additional entr y isa property right that may he 
sold and transferred by the soldier as any other property right. Ewing 
did not deal with Barnes as his agent to locate land for him under snch. 

‘right, but their relations were simply those of vendor and purchaser. 
There is not the slightest evidence that O’Donnell or his attorney had 
any knowledge whatever of any defect in the title of Barnes, or that 
the purchase and assignment of Ewing’s right to additional entry was 
dependent upon any condition to be performed, or that such condition 


, 
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had not been fulfilled. In selling his right to Barnes, Ewing gave him 
credit for the purchase money, and executed an absolute assignment 
of his right, which was delivered to the purchaser. He put into the 
hands of Barnes the evidence of such purchase, not only acknowledged 
before witnesses, but sworn to by himself, and thus put it in the power 
of Barnes to dispose of such right to an innocent purchaser for value, 
which he did. Ewing has no right by reason of Barnes’s default that 
he can enforce against an innocent person who purchased upon the 
faith of his own act and deed so solemnly acknowledged. Itis but the 
case of two innocent persons suffering from ‘the fraud or misconduct 
of a third person to which the maxim justly applies that, where one of 
two innocent persons must suffer, he shall suffer who by his own acts 
occasioned the confidence and the loss. | 

In the ease of George Dean, decided May 21, 1901 (not reported), 
it was said: 

The regulations require that the assignee of a soldiers’ additional homestead right 
shall furnish satisfactory ‘‘proof of ownership and of bona fide purchase for value.”’ 
Dean, having proved the execution and acknowledgment of the assignment by Mrs. 
Henley, and her acknowledgment of the payment of the consideration, has com- 
plied with the requirement of the regulations in that regard, and it is not for this 
Department to go behind this admitted assignment to inquire whether the consider- 
ation was actually paid as therein stated, or whether the assignment was executed on 
the promise of the assignee to pay it, that beinga matter entirely between Mrs, Hen- 
ley and the assignee, with which the government has nothing to do. 

Two other particulars in which yon held that said application is 
defective, to wit, that the post office address of the identifying wit- 
nesses is not given, and that the assignient of the intermediate assignee 
is in blank, do not now appear to be sufficient to warrant the with- 
holding of your approval of said application, in view of the fact that 
said witnesses have filed a sworn statenient in the case, executed and 
mailed by them from Boise, Idaho, and it appearing from the affidavit 
of the attorney for applicant that the failure to insert the name of 
O’Donnell was wholly his fault and should have been inserted at the 
time of the purchase. 

There was no error in requiring the applicant to show that Ewing 
had not made any other homestead entry than the one upon which the 
application is based. The regulations prescribing the manner of mak- 
ing an entry by the assignee of soldiers’ additional right (General Cir- 
cular, 1899, page 30) require the applicant to file, with other proofs, 
‘‘the affidavit of the soldier showing that he has in no manner exer- 
cised his homestead right since making the original entry, either by 
‘making an additional entry under said section 2306 R. 8. or under any — 
other act.” oe 

The affidavit of Ewing, filed with the application, states that ‘‘he 
has not made any prior application for an additional homestead entry 
under the provisions of section 2306, Revised Statutes,” but it does 


DECISIONS RELATING TO THE PUBLIC LANDS. 105 


not state that he has not made an additional entry under any other act. 
Such proof should be supplied.. 

From original letters and copies of correspondence filed with the 
appeal, it appears that the affidavit required has been executed by 
Ewing, and was sent by him to the bank at Lincoln, Nebraska, and 
was returned to him with Barnes’s unpaid check for $160... In a letter 
to applicant’s attorneys, purporting to have been written by Ewing, 
through W.S. Walker, and dated March 8, 1901, he says: ‘* The affida- 
vit I still have as returned to me, and shall hold until I get my money, 
either in Boise bank or know that I have it in the Lincoln Bank.” If 
the soldier refuses to furnish the affidavit, the proofs required by the 
regulations may be supplied from other sources, but you should 
require a reasonable showing by the applicant that the soldier is 
entitled to the additional right of entry before the entry can be 
allowed. 

Your decision is modified accordingly. 


HOMESTEAD—SOLDIERS’ ADDITION AL—CERTIFICATE. 
Joun H. Howe ut. 


Where it appears that a party has been given a mere power to locate a soldier’s cer- 
tificate of right to make additional entry, uncoupled with any interest therein, 
it is unnecessary for the present holder of such certificate, upon applying to 
locate the same, to furnish the affidavit of such party showing whether or not 
he now has any interest in the certificate. 


Acting Secretary Ryan to the Commessioner of the General Land Office, 
(S. Volks) September 9, 1901. — (J. Kk. W.) 


John H. Howell appealed from your office decision of June 28, 1901 
requiring him to file the affidavit of Thomas Alsop, whether or not he 
had any interest in the certificate of right of additional entry issued 
January 24, 1880, in the name of Allen and Carrie Crawford, minor 
orphan children of Michael Crawford, for 85.63 acres, of which 5.63 
acres remain unsatisfied. 

- The certificate of right having issued to one Kavanangh, guardian 
of the minors, he after svard executed two powers of attorney to D. ‘H. 
Talbot, both dated April 2, 1880, one giving him power— 

To receive the certificate acknowledging my said right, and to locate for me, and 
in my name, place and stead, at any land office in the United States such lands as I 
may be entitled to enter as additional to my original homestead. 

No further power than to locate the right was conferred by this 
instrument, except a power of substitution. To that power Talbot, 
June 1, 1881, substituted Thomas Alsop, of Laramie, Wyoming. 

The other power authorized Talbot or his substitute to locate the 
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land, take possession, sell, and convey it, on any terms to them meet, 
and— 

covenanting with my said attorney, his heirs or assigns, that I will, from time to 
time, and at all times hereafter, execute, acknowledge, and deliver, or cause to be 
executed, acknowledged, and delivered, such further and other conveyances, for the 
better assuring to my said attorney or his assigns the said described premises, as my 
said attorney or his assigns of the said described premises shall reasonably advise 
and require, giving, &c. ... . This power of attorney is made irrevocable, and I 
do hereby release unto my said attorney all my claims to any of the proceeds of any 
sale or lease of said premises; hereby ratifying and confirming whatever my said 
attorney, or his substitute may do in the premises. 


To this power Talbot, June 1, 1881, in due form, substituted Walter 
Sinclair, of Laramie, Wyoming. : 

July 3, 1900, Walter Sinclair, by a bill of sale in the form of an 
affidavit, assigned the residue, 5.63 acres of the right, to John H. 
Howell, making oath that he is the owner and is the person who located 
the original certificate upon eighty acres, March 7, 1883, at Cheyenne, 
Wyoming, and who purchased it in good faith for full value from the 
original owner, and that he never used or sold the 5.63 acres residue 
of the certificate. The applicant Howell makes oath that he is owner. 

The power is much more full and manifestly a sale than that in 
Webster v. Luther (164 U.S., 331, 333), in that the word ‘‘ heirs” 
and the covenant for further assurances of title to the attorney, his 
heirs or assigns, appear in the power here in question. Under that 
decision it must be held that this power, to which Sinclair was substi- 
tuted, evidences an absolute sale to him of the whole right. 

The power to which Alsop was substituted was a naked power to 
locate, uncoupled with any interest, and indicates no right or interest 
in ee An affidavit from him is ther efore unnecessary. 

Your office decision is reversed. 


— 


INDIAN LANDS—COMMISSIONS—ACTS OF JANUARY 14, 1889, AND 
JANUARY 26, 1901. | 


4 
INSTRUCTIONS.> 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington D. C., September 6, 1901. 


- Registers and Receivers, United States Land Ofters | 

GENTLEMEN: Under date of August 17, 1901 [81 L. D. Bh, the 
Department held that in case of moneys mecca on certain homestead 
entries made on agricultural Chippewa Indian land in the Crookston, 
Minn., land district, under the act of January 14, 1889 (25 Stats., 
644), and thereafter commuted in pursuance of the provisions of the 
act of January 26, 1901 (81 Stats., 740), that: 


The Register and Receiver at Crookston are not entitled to commissions on the 
moneys in question, either payable out of such moneys or out of the public moneys 
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of the United States, but that, upon the price of the land embraced in said entries as 
excess acreage and upon the price of the land involved in the commuted entries, 
said officers are, in the opinion of the Department, entitled to the commissions speci- 
fied in the third paragraph of section 2238 of the Revised Statutes, the same to be 
paid by the entryman as therein provided. 

This ruling applies to all homestead entries on ceded Indian reser- 
vations, affected by the act of May 17, 1900 (81 Stats., 179), and com- 
muted, under the, provisions of the act of January 26, 1901, above 
referred to. 

You will, therefore, in all such cases require the entryman to pay, 
in addition to the Indian price per acre, two per cent on the price of 
the land as final commissions, and also a commission of two per cent 
on the amount received for excess acreage. | 

Very respectfully, 
W. A. RicHarps, 
| | Acting Commassioner. 
Approved, September 13, 1901: 
Tuos. Ryan, Acteng Secretary. 


eee 


WICHITA AND COMANCHE, KIOWA AND APACHE LANDS— DISPOSITION 
AFTER EXPIRATION OF ** SIXTY DAYS PERIOD.’’ 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Land OFFICE, 
Washington, D. C., September 16, 1901. 


Registers and Receivers, El Reno and Lawton, Oklahoma. 

Srrs: By act of Congress approved March 3, 1901 (81 Stat., 1093), 
it was provided that the ceded Wichita and Comanche, eres and 
Apache lands— 


shall be so opened by proclamation of the President, and to avoid the contests and 
conflicting claims which have heretofore resulted from opening similar public lands 
to settlement and entry, the President’s proclamation shall prescribe the manner in 
which these lands may be settled upon, occupied, and entered by persons entitled 
thereto under the acts ratifying said agreements, respectively; and no person shall 
be permitted to settle upon, occupy, or enter any of said lands except as prescribed 
in such proclamation until after the expiration of sixty days from the time when the 
same are opened to settlement and entry. 

And by proclamation of the President dated July 4th last, after pro- 
viding for the manner in which these lands might be settled upon, 
occupied and entered during the sixty days period, it was further pro- 
vided that— .* 

after the expiration of the said period of sixty days, but not before, any of said lands 
remaining undisposed of may be settled upon, occupied, and entered under the gen- 
eral provisions of the homestead and townsite Jaws of the United States in like man- 


ner as if the manner of effecting such settlement, occupancy, and entry had not been 
prescribed herein i in obedience to law. 
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According to said proclamation this period of sixty days began on 
August 6, 1901, and as a consequence will expire at midnight of Octo- 
ber 4, 1901. Thereafter ail lands not having been entered under the 
plan provided for in said proclamation may, in accordance with the 
terms thereof, be settled upon, occupied, and entered under the gen- 
eral provisions of the homestead and townsite laws of the United States 
in like manner as 1f the manner of affecting such settlement, occu- 
pancy, and entry had not been prescribed in said proclamation in obe- 
dience to law. 

While these lands will become subject to siiement immediately 
after midnight of the 4th, it will not be possible to make entry thereof 
until the opening of the respective land offices on the morning of the 5th of 
Octobernext. Itmayand possibly will occurthat at the time of the open- 
ing of the office on October 5th nexta number of persons will have assem- 
bled at your office seeking to enter these remaining lands, and inorder . 
to avoid confusion it is directed that the applications of all qualified 
persons present at your office at nine o’clock a. m. on October 5th next, — 
secking to make entry of these lands, be received and treated as pre- 
sented at nine o’clock a. m., and if there be more than one application 
for the same tract, they will be considered as simultaneously presented. 
Such of the persons present who may be acting as agents of honorably- 
discharged soldiers and sailors entitled to the benefits of section 2304 
of the United States Revised Statutes, as amended by the act of March 
1, 1901 (81 Stat., 847), will each be entitled to file but one soldiers’ 
declaratory statement at that time. After the disposition of applica- 
tions presented by persons present at nine a, m., which should be pro- 
ceeded with at once, all other applications presented will be disposed of 
in the usual way, the time of actual presentation being duly noted on the 
application. ? 


Very respectfully, 
W. A. RicHarps, 


| Acting Commissioner. 
Approved, September 25, 1901: 
THos. Ryan, Acting Secretary. 


aD 


MINERAL LAND—BRICK CLAY. 
KING ET AL. v BRADFORD. - 


Lands containing deposits of ordinary brick clay are not mineral lands within the ~ 
meaning of the mining laws, though more valuable for such deposits than for 


agricultural purposes. ' 
Secretary Hetcheock to the. ine es of the ee Land Office 
(W. V. D.) . October 10, 1901. . (A. CC.) 


February 21, 1891, Fielding Bradford applied’ to make homestead 
entry for the SE. ¢ of the SE. $ Sec. 17, T. 3 N., R. 7 W., M. M., 
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Helena, Montana, land district. The land being within the limits of 
the grant to the Northern Pacific Railroad Company, act of July 2, 
1864 (138 Stat., 365), a controversy involving the same arose between 
Bradford and said company, the proceedings in which resulted in a 
decision of this Department, August 7, 1897 (unreported), wherein it 
was held that the land was excepted from the company’s grant. Pro- 
ceedings were subsequently had by other parties involving the land, 
which it is unnecessary to set forth in detail. It is sufficient to say 
that on July 14, 1899, Bradford was allowed to make homestead entry 
of said land. 

July 31, 1899, Silas F. King e¢ ai. filed a protest against said entry, 
alleging that the land contains placer gold and a deposit of brick clay; 
that it is mineral in character; that the clay therein is valuable for the 
manufacture of brick; and that the land is more valuable for minerals 
than for agricultural purposes. A hearing was had at which all parties 
appeared. On the evidence submitted the local officers found that the 
land does not contain mineral, but that a deposit of clay exists therein 
from which ordinary brick can be manufactured, and, when manufac- 
tured, can be sold at a profit in Butte City, Montana, near which place 
. the land is situated; further, that the land is more valuable for the 
manufacture of brick than for agricultural purposes. 

July 1, 1900, on appeal, your office affirmed the finding of the local 
officers, in that said land is non-mineral in character, from which 
decision protestants have appealed to the Department. 

From the evidence submitted at the hearing the following facts 
i ead 

. That the land in controversy is of very little value for agricul- 
tur at purposes. 

2. That no substance her etofore regarded as mineral by the Depart- 
ment exists therein. 

38. That said land contains a deposit of ordinary clay from which an 
inferior quality of brick have been manufactured, which have been 
used in the erection of ordinary buildings and in the construction of a 
sewer in Butte City, Montana, in the immediate vicinity of said land. 

4, That the brick so made have been sold at a profit in Butte City. 

5. That said land is more valuable for the manufacture of such 
brick than for agricultural purposes. 

It is a matter of common knowledge that the deposit which is found 
upon the land is a substance which exists generally, in quantities more 
or less varying, throughout the entire Rocky Mountain region, and 
that lands where such substances exist are usually capable of pr oduc- 
ing agricultur al crops. 

The facts in this case, however, bring it clearly within the rulings 
in Dunluce Placer Mine (6 L. D., 761), and Blake Placer, decided Jan- 
uary 17, 1889 (unreported), which are to the effect that lands contain- 
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ing ordinary brick clay are not pune: lands within the meaning of 
the mining laws. 

In the first of the above cases it was held that a deposit of drdck 
clay, which rendered the land upon which it existed more valuable on 
that account than for agricultural purposes, was not subject to entry 
as mineral land; in the second it was decided that land chiefly valuable 
on account of deposits of ordinary brick cay could not be entered 
under the mining laws. 

Notwithstanding the above rulings, it is sotended by protestants 
that the clay found upon the land here in question is a mineral, and as 
the land is of more value for the manufacture of ordinary brick than 
for agr icultural purposes it is mineral in character. 

It is further insisted that the above cited cases were not well consid- 
ered; that the conclusions arrived at therein are wrong in principle, 
not supported by authority, and that said cases have been practically 
overruled by later decisions of the Department. 

In support of the above propositions counsel for protestants have 
filed an elaborate brief, which has been carefully examined and con- 
sidered, but in the opinion of the Department no valid reason has been 
presented for disturbing the rulings heretofore made and referred to 
above. 

While it is true, as stated by counsel, that in Dunluce Placer Mine, 

supra, no reason was given for the conclusion reached, yet it can not 
be assumed that the question involved and decided was not carefully 
considered. In Blake Placer Claim (unreported) the decision was upon 
a motion for review, and an examination of the papers in the case 
shows that the question involved and determined was thoroughly 
investigated before the decision was rendered. 
_ The contention that the rulings above referred to are antagonistic to 
later decisions and that the Department has practically overruled the 
cases wherein they were made, is not supported by the citations in 
the brief of counsel, as an examination will disclose. The cases re- 
ferred to are Pacitic Coast Marble Co. ». Northern Pacific Railroad Co. 
(25 L. D., 933); Phifer ». Heaton (27 L. D., 57); and Richter e ad. w. 
State of Utah (27 L. D., 95). In the first case it was held that lands 
chiefly valuable for deposits of marble are mineral in character; in the 
second, that lands containing a deposit of gyysum cement, and more 
valuable on that account than for agricultural purposes, are not subject 
to agricultural entry; and in the third, that lands wherein exist valu- 
able deposits of guano are subject to entry as mineral land. 

The distinction between the cases containing the rulings complained 
of and those cited by counsel as sustaining protestants’ contention, is 
plainly apparent. Deposits, such as marble, gypsum cement, and 
guano, are classed by standard authorities on mining matters as min- 
eral. On the other hand, no standard authority has been cited, nor 
has any been found, which in direct terms says that ordinary brick 
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clay is mineral, while it is a well known fact that such clay exists 
generally throughout the entire country, in quantities more or less 
varying, and that the lands where found, as a rule, are valuable for 
agricultural purposes. 

Counsel for protestants state that no court in this country has held 
brick clay to be mineral. It is claimed, however, that in England 
judicial construction is to the effect that such substance is mineral.’ 
To sustain this latter statement but one case is cited, v2z., Midland 
Railway Company v. Haunchwood Brick and Tile Company (L. R., 
20 ch., 552). This case does not support the statement, nor is it an 
authority upon the proposition advanced. The question whether or 
not brick clay is mineral, as the term is generally understood and 
accepted, was not involved, nor wasit raised. The deposit which was 
the subject of the litigation, as appears from the statement of the 
case (p. 552), was a bed of brick and fire clay, while in the opinion of 
the court it is stated that the deposit ‘* is a bed of clay used in making 
a peculiar kind of brick, and of some value, from the circumstance 
that it contains a certain amount of iron” (p. 560). The question 
involved and determined was whether or not the word ‘‘ mines,” as 
used in the 77th section of the Railways’ Clauses Consolidation Act, 
1845 (8 Vict. C., 20), included a bed of drtch and fire clay which was 
being developed by open workings. The court held that such deposit 
worked in such manner was a ‘“* mine” within the meaning of the sec- 
tion. While in the opinion the court says that the word mzeneraés 
means ‘* primarily all substances (other than the agricultural surface 
of the ground) which may be got for manufacturing or mercantile 
purposes,” such statement can not be accepted as authority in support , 
of the proposition here advanced, wzz., that Congress intended lands 
which are of more value for their deposits of ordinary brick clay than 
for agricultural purposes should be dealt with and disposed of as min- 
eral lands. : 

The long established rule of the Department is, that land of the 
character here involved is subject to agricultural entry. This rule has 
been generally accepted and acquiesced in. Unless clearly shown to 
be wrong in principle and in violation of both the letter and spirit 
of the mining laws, it should not be disturbed. In the opinion of the 
Department no reason exists which justifies its abrogation. 

Your office decision holding said tract to be non-mineral in char- 
acter is affirmed, and the protest accordingly dismissed. 


KING ET AL. v. BRADFORD. 


Motion for review of departmental decision of October 10, 1901, 31 
L. D., 108, denied by Secretary Hitchcock December 30, 1901. 
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- HOMESTEAD—SOLDIERS’ ADDITIONAL—ASSIGNMENT. 
ALTENBERG v. FOGARTY. 


The regulation of the land department requiring assignment of soldiers’ additional 
rights to be acknowledged, is a mere rule of evidence, and not a rule of law fix- 
ing what acts are essential to a valid assignment of such rights. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) , October 1h, 1901, (J. R. W.) 


Cos Altenberg appealed from your office decision of May 29, 1901, 
dismissing his contest against Edmond Fogarty’s right, as assignee of 
Erasmus P. Cowart’s additional homestead right, under Sec. 2306 of 
the Revised Statutes, to enter lots 1 and 2, Sec. 3, T. 98 N., R. 21 E., 
Helena, Montana. 

September 17, 1898, Fogarty, as assignee of Sutton L. Fuller, inter- 
mediary assignee under an assignment purporting to be acknowledged 
August 31, 1898, before Asa B. Fuller, notary public, Cullman county, 
Alabama, made application to locate the right upon the lands above 
described. After notice by your office to Cowart and, at his instance, 
to Cos Altenberg, of Little Rock, Arkansas, March 28, 1899, Alten- 
berg transmitted to your office an assignment by Cowart to him of the 
same right, dated January 12, 1899, claiming ownership of the right. 
June 6, 1899, Altenberg tr nt | to your office his affidavit, on 


inforiiation and belief: . 

That the pretended assignment of Erasmus P. Cowart to Sutton L. Fuller, dated 
' August 31, 1898, is fraudulent and void, there being no consideration for the same, 
and there having been no contract or agreement consummated by and between the 
parties for sale of soldier’s claim, and that Fogarty’s claim is predicated on the 
assignment of Cowart to Fuller, . . . . that the said pretended assignment was not 
executed as the law directs, in this: It purports to have been executed before Asa 
B. Fuller, Notary Public, in and for Cullman Co., Alabama, August 31, 1898, when 
in truth and fact said Erasmus P. Cowart did not appear before Asa B. Fuller, 
Notary Public, August 31, 1898, in Cullman Co., Alabama, and did not acknowledge 
or execute assignment of soldier’s additional homestead right before Asa B. Fuller, 
Notary Public, in Cullman Co., Alabama, at any time or before any officer author- 
ized to take acknowledgment at written instruments, - : 


May 12, 1899, there was filed the affidavit of Erasmus P. Covad 
that— 


I never was in Cullman County in my life, nor did I ever see Sutton L. Fuller in 
my life, neither did I ever receive any money from him for my claim. But I did 
sell, assign, and convey title to my claim and receive pay for same from a Mr. Cos 
Altenberg, for I assigned the papers before Notary J. B. Barclay. Asa B. Fuller 
came to see me about buying my claim, but never came back to complete it, and I 
supposed the proposed. trade had fallen through, therefore sold to Cos Altenberg, 
and never would have known that Fuller had sold it as being his, if I had not been 
notified. I know Mr. Fuller has no right to it, but Mr. Altenberg has a right to it, 
for he paid me for it, and I made him a right to ae 


Under direction of your office a hearing was had at the local office, 
the testimony being taken by depositions, both parties participating, 
and, July 9, 1899, the local office recommended that Fogarty’s apph- 
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cation be rejected and that Cowart’s assignment to Fuller be held void. 
— Your office decision held the assignment to Fuller to be valid, dis- 
missed Altenberg’s claim of ownership of Cowart’s right : and appr ‘oved 
Fogarty’s location thereof. 

The objections made to the validity of the assignment to Fuller are 
_ that the consideration (eighty dollars) was not paid, and that Asa B. 
Fuller, the notary who took the arknowledgment at Larkinsville, in 
Jackson county, Alabama, was appointed asa notary public in and 
for Cullman county, and not empowered to act as such officer in Jack- 
son county. 

The evidence shows that the assignment. of eas 31, 1898, by 
Cowart to Fuller, was in apt words to transfer his right, was aes in 
the presence of two attesting witnesses—one of whoni at least under- 
stood its purport to be an assignment of the right—Cowart’s signature 
was genuine, and his delivery of the instrument was voluntary. It is, 
however, shown that Cowart was not in Cullman county, that no 
acknowledgment was or could have been made, or taken, there, and 
that the entire business was transacted in Jackson eounty, where the 
notary had no authority to act. Edinburg Co. v. Peoples, 102 Ala., 
241. The certificate of acknowledgment, though good on its Tace, is 
therefore by the evidence discredited and shown to be void. | 

The regulations for assignment of soldiers’ additional rights (Circu- 
lar, July 11, 1899, p. 31), require that: 

An assignee of an uncertified right desiring to make an additional entry under this 
section must present his application, as the assignee of the soldier, for a specific tract 
of land, to the register and receiver at the local office in whose jurisdiction the land 
lies, accompanying the same by a complete assignment, duly executed and acknowl- 
edged, as prescribed respecting the assignment of bounty land warrants. 

The assignment of bounty land warrants is required to be acknowl- 
edged. (Circular, February 18, 1896, 27 L. D., 219.) There is no 
statute requiring such acknowledgment. The statute simply gives the 
right, and, that right being given without restriction, is held by the 
court to be, like any other unrestricted right of property, assignable. 
Webster a. Luther (163 U.S., 331). As the statute fixes no procedure, 
or form, by which the assignment shall be evidenced, it is within the © 
powers of the land department to fix reasonable regulations for guid- 
ance of local officers as to what shall be recognized by them as sufficient 
evidence of such assignment. Such regulations are intended to avoid 
confusion and to facilitate their transaction of business. Your office 
properly held that: | 

The purpose of these requirements is not to prescribe an only mode of executing 
valid assignments. Nothing more was intended by them than to provide for satis- 
factory evidence of an assignment prior to the allowance of an additional entry by 
the assignee. 

The regulation is no more than a rule of evidence for guidance of local 
and subordinate officers, and is not a rule of law fixing what acts are 
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essential to a valid assignment of the right, preventing your office 
from recognition of the validity of an assignment otherwise satisfac- 
torily proved. 

The additional right under section 2306 of the Revised Statutes, 
until fixed by location upon a particular tract of land, is a right merely, 
and not an interest in land. As to matters of form, or what consti- 
tutes an assignment of the interest, the law makes no provision. A 
writing of some kind, satisfactorily proven, would seem to be neces- 
sary, as the right is one that the assignor could not himself exercise 
except in writing. The Department, following Webster ». Luther, 
supra, has held that a power of attorney, coupled with an interest, is 
effective as an assignment. | 

The fact that Cowart voluntarily delivered to Fuller an assignment 
actually signed by him is satisfactorily proved. That no payment was 
made at the time did not invalidate it, nor does it appear that he ever 
demanded pay from Fuller. The agreed consideration was eighty 
dollars, and the evidence tends to show Fuller was not to make pay- 
ment until the right had been recognized by the Jand department. 
The delivery of the assignment without payment in hand was of itself 
an extension of credit, and, if no fixed time for payment was agreed 
upon, such credit would continue and default of the purchaser could 
not be charged, or rescission of the assignment be made, until demand 
for payment. Without any such demand, he made a later assignment 
to Altenberg. Under such facts, the assignment prior in time must be 
held valid. . | 

Fuller had acted promptly in endeavoring to obtain recognition of 
the right by the land department, as the assignment made August 31, 
was applied to be located September 17th the same year. There could, 
therefore, be no ground for rescission by Cowart because of delay. 
But irrespective of that fact, having given an assignment of his right, 
-he could not make another without any act of rescission, warning, 
or notice to Fuller that it was, or was attempted to be, vacated and 
recalled. | 

Your office decision 1 is signed. 


ABANDONED MILIT ARY RESERVATION—HOMESTEAD APPLICATION. 
Auten H. Cox (On RE-REVIEW). 


The departinental order of June 13, 1899, did not contemplate the restoration of the 
lands in the Fort Hays abandoned military reservation to entry, but only to 
settlement; hence no legal claim attached by the tender of an application to 
enter said lands while such order remained in force or by an appeal froin its 
rejection. 

Departmental decisions of June 26, 1900, 80 L. D., 90, and January 30, 1901, 30 L. 
D., 468, recalled and vacated. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) | October 15, 1901. | (G. B. G.) 


This is the petition of the State of Kansas for a re-review of depart- 
niental decision of June 26, 1900 (80 I.. D., 90), directing the allow- 
ance of the homestead application of Allen H. Cox, presented at the 
local office August 11, 1899, for lots 9, 10, and 11, and the S. 4 of 
SE. 4 of Sec. 4, T. 14 S., R.18 W., Wakeeney land district, Kansas. 
A ries for review a said decision was denied January 30, 1901 
(30 L. D., 468). 

The petition was duly entertained May 14, 1901, and numerous eihes 
parties, claiming an interest In the land in controversy or in other 
lands occupying a similar or like status and under other homestead 
entries whose validity depends upon the correctness of the Depart- 
ment’s decision in this case, were served with notice of said depart- 
mental order of Mav 14, 1901, and have answered urging that the 
decisions of the Department herein be not disturbed. | 

The land in controversy is within the limits of the abandoned Fort 
Hays military reservation. The reservation was established by execu- 
tive order of August 28, 1868, and contains more than five thousand 
acres of land, and was, on October 22, 1889, turned over to this Depart- 
ment for disposal under the act of July 5, 1884 (23 Stat., 103). Sec- | 
tion 2 of said act authorized the Secretary of the Interior to cause the 
lands in such military reservation either to be regularly surveved or 
to be subdivided into tracts of less than forty acres each, and into 
town lots, or either, or both, and directed that he cause the lands so. 
surveyed and subdivided, and each tract thereof, to be appraised, and 
that he should eause the said lands, subdivisions, and lots to be sold 
at public sale to the highest bidders for cash. By section 8 the Secre- 
tary of the Interior was directed to cause any improvements, buildings, 
building materials, and other property, which may be situate upon 
such lands, to be appraised in the same manner as provided for the 
appraisement of the lands, subdivisions, and lots, in any such reserva- 
tion, and that he should cause the same, together with the tract or lot 
upon which they are situate, to be sold at public sale to the highest 
bidder for cash, or, in his discretion, cause the improvements to. be 
sold separately, at pablic sale, for cash. 

No steps were taken by the Department iéeicae to the disposition 
of said land as provided by said act, and no appraisal of either the 
lands or the improvements thereon was ever made. 

Such was the status of the land in said reservation when on August 
93, 1894, Congress passed an act to provide for the opening of certain 
abandoned military reservations (28 Stat., 491), which is in full as 
follows: 


That all lands not already disposed of included within the limits of any abandoned 
military reservation heretofore placed under the control of the Secretary of the 
Interior for disposition under the act approved July fifth, eighteen hundred and 
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eighty-four, the disposal of which has not been provided for by a subsequent act of 
Congress, where the area exceeds five thousand acres, except such legal subdivisions 
as haye government improvements thereon, and except also such other parts as are 
“now or may be reserved for some public use, are hereby opened to settlement under 
the public-land laws of the United States, and a preference right of entry for a period 
of six months from the date of this act shall be given all bona fide settlers who are 
qualified to enter under the homestead law and haye made improvements and are 
now residing upon any agricultural lands in said reservations, and for a period of six 
months from the date of settlement when that shall occur after the date of this act: 
Provided, That persons who enter under the homestead law shall pay for such lands 
not less than the value heretofore or hereafter determined by appraisement, nor less 
than the price of the land at the time of the entry, and such payment may, at the 
option of the purchaser, be made in five equal installments, at times and at rates of 
interest to be fixed by the Secretary of the Interior. | ‘ 

Sec. 2. That nothing contained in this act shall be construed to suspend or to inter- 
fere with the operation of the said act approved July fifth, eighteen hundred and 
eighty-four, as to all lands included in abandoned military reservations hereafter 
placed under the control of the Secretary of the Interior for disposal, and all appraise- 


ments required by the first section of this act shall be in accordance with the pro- ' 


visions of said act of July fifth, eighteen hundred and eighty-four. 
March 22, 1895, the Commissioner of the General Land Office with- 
drew the lands in this reservation by telegram, as follows: 


Marca 22, 1895. 
Register and Receiver, Wakeeney, Kansas. 
Fort Hays reservation temporarily withdrawn from settlement and entry. Allow 


no entry for said lands. 2 
S. W. LamMorevx, 


Commissioner. 


This withdrawal was made in anticipation of legislation by Congress 
donating the lands within said reservation to the State of Kansas for 
various public purposes. June 6, 1899, Congress not having in the 
meantime passed the anticipated legislation, your office, in a commu- 
nication to the Department, said: 

I see no reason why the lands may not be opened to settlement and entry under 
said act [act of August 23, 1894]. “Before this is done, however, the buiidings and 
other government improvements thereon should be disposed of under the provisions 
of section 3 of the act of July 5, 1884, supra. I, therefore, recommend the revoca- 
tion of the order of suspension of March 22, 1895, and that this office be authorized 
to direct the appraisement of the property, after which proper steps will be taken in 
regard to its disposal. | 

Acting on this recommendation, the Department, on June 13, 1899, 
in a communication to your office (L. & R. Mise., 396, p. 305), said: 

You have accordingly recommended that the order of March 22, 1895, be revoked, 
and that you be authorized to direct the appraisement of the property. In accord- 
ance with your recommendation, the above order of March 22, 1895, is hereby 
vacated, and you are directed to cause the property on the reservation to be appraised, 
with a view to its disposal under the act of July 5, 1884. This action will open to 
settlement under the act of 1894 all of the lands except those covered by improvements. 

The letter of your office of June 21, 1899, communicating this order 
to the register and receiver of Wakeeney, Kansas, says: . 

I am in receipt of departmental letter of June 13, 1899, revoking said order 
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[order of withdrawal of March 22, 1895] and directing this office to cause the 
property on the reservation to be appraised, with a view to its disposal under the 
act of July 5, 1884. You will note on your records the revocation of said order of 
March 22,1895. After the appraisement of the property shall have been made, and 
approved by the Secretary of the Interior, further instructions will be issued to you 
in regard to its disposal. | 

These were the conditions surrounding these lands when Allen H. 
Cox presented his homestead application for the land above described. 
This application was rejected by the local officers for the stated reason 
that the land applied for was in the Fort Hays abandoned inilitary 
reservation. In a conimunication from the register of the local office 
to your office transmitting the application and appeal of Cox, it is said: 

We have sixty-five similar applications to this filed for lands | ving within the Ft. 
Hays abandoned military reservation, all of which we have rejected, and notified 
claimants giving them the right of appeal, and this office would appreciate an early 
decision in this case.- 

August 19, 1899, your office, answering an inquiry from the local 
officers whether homestead entries should be allowed to go to record 
for lands in said reservation, said that: 

Under the operations of the act referred to [act of August 23, 1894, supra], and 
in view of departmental order of June 13, 1899, promulgated by letter ‘‘C’’ of June 
21, 1899, the lands in the reservation not containing government improvements are 
subject to settlement. The Department in the order mentioned directed the 
appraisement of the property with a view to its disposal, under the act of July 5, 
1884 (23 Stat., 103), stating that by such action the land not containing improve- 
ments would be subject to disposal under said act of August 23, 1894. While the 
lands are subject to settlement, as before mentioned, entries therefor cannot be 
made until after its appraisal, and the approval thereof by the Secretary of the 
Interior. Instructions will be issued to you on this subject after the appraisement 
has been made and approved. 

By departmental order of August 24, 1899 (L. & R., 398, p. 472), 
said ‘‘ reservation together with the inrprovements thereon” was again 
‘temporarily withdrawn from disposal under the acts mentioned.” 

This order has never been revoked, and was in foree March 28, 
1900, when Congress passed an act (81 Stat., 52), granting to the State 
of Kansas the abandoned Fort Hays military reservation, with the 
proviso that the act ‘‘shall not apply to any tract or tracts within the 
limits of said reservation to which a valid claim has attached by settle- 
ment or otherwise, under any of the public land Jaws of the United 
States.” | 

The question presented by the record, as stated, is, whether a valid 
claim attached to the land in controversy by virtue of the homestead 
application of Cox, presented August 11,1899. In the decision under 
review this question was answered in the affirmative, and it was held 
that by reason of the presentation of such application, and by reason 
of the claim thereby initiated, said tract of land was excepted from 
the operation of the grant to the State. Upon a review and more 
careful consideration of the legislation affecting these lands, the orders 
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in relation thereto, and the action taken thereon, it is believed that 
the decision of the Department is erroneous. This reservation has 
occupied a status peculiar to itself, and the general practice and usual | 
procedure in the disposition of abandoned military reservations under 
the act of 1894 were not followed in this case. In the disposition of 
abandoned military reservations under said act the lands therein, in 
instances where they had been surveyed prior to the establishment of 
the reservation, have been treated as subject to entry upon the pas- 
sage of the act of 1894, and the appraisals therein provided for have 
been, in many instances, made after entries have been allowed. If 
the question were now being presented for the first time it might be 
doubted whether the act of 1894 intended that entry of such lands 
should be allowed in advance of their appraisement. But certainly it 
was within the competency of the land department to say that the 
- lands within this reservation should be appraised before entries thereof 
would be allowed, and to require that part of the purchase price be 
paid before allowance of entry. Whatever may have been the prac- 
tice in other cases, it is in keeping with good administration to 
require that before such entries should be allowed the lands should be 
appraised. When an entry is made, the entryman should know what 
he will have to pay for the land, when he will have to make payment, 
and what rate of interest must be paid upon deferred payments. This he : 
can only know after the land has been appraised and the Secretary of 
the Interior has fixed the times for payment and the rate of interest. 

A close examination of the orders relative to this reservation shows 
that it was not the intention of the Department, by the order of June | 
18, 1899. supra, to thereby restore these lands to entry. They had 
been withdrawn in terms from ‘* settlement and entry,” and the order 
of June 18, 1899, while revoking the order of withdrawal, declared 
the effect of this revocation to be to open the lands to ‘‘ settlement.” 
That your office understood that the order of June 18, 1899, did not 
restore said land to entry is clearly shown by your office letters to the 
local officers, hereinbefore quoted. And that the local officers under- 
stood it in the same wav is evident from the fact that they rejected 
the homestead applications of Cox and others. It not being the 
intention of the Department, by its order of June 13, 1899, to restore 
these lands to entry, such was not the legal effect of that order. The 
land, therefore, was not subject to entry at the time of Cox’s applica- 
tion, anda legal claim did not attach by the premature tender of that 
application or by the appeal from its rejection. 

The former decisions of the Department herein are hereby recalled 
and vacated, and your office is directed to take steps, in accordance 
with this decision, to clear the record of all entries allowed of lands in 
said reservation resting alone upon applications presented at the local 
office between June 13, 1899, and August 24, 1899. This will also 
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apply to all subsequent entries resting only upon the relinquishment 
of applications presented between said dates. Entries allowed upon 
applications presented between said dates will be permitted to stand 
where based on actual settlement at the time of presentation. 


———— 


RAILROAD GRANT—RIGHT OF WAY—ACTS OF MARCH 2, 1899, AND 
MARCH 3, 1875. 


Reevsric AND KetrLE River Ry. Co. » WASHINGTON AND GREAT 
NORTHERN Ry. Co. 


The approval of the Department of the Interior is necessary, under the provisions of 
the act of March 2, 1899, to the acquirement of a right of way by a proposed line 
of railroad over an Indian allotment, and to the privilege granted by the act of 
March 3, 1875, to use such a right in common with another company. 


— Secretary IMitcheock to the Commissioner of Indian Affairs, October 15, 
(W. V. D.) ae 1902. (FE. W. C.) 


I have considered the matter of the protest by the Republic and 
Kettle River Railway Company against the approval of certain maps 
of location, filed by the Washington and Great Northern Railway 
Company, upon which is the line of its proposed road across certain 
Indian allotments in the north half of the late Colville Indian Reserva- 
tion in the State of Washington. 

Three separate maps of location, filed by the Washington and Great 
Northern Railway Company for approval under the act of March 2, 
1899 (30 Stat., 990), were submitted with your office letter, dated Sep- 
tember 5, last, in which yon report that the located line shown upon 
two of sail maps crosses, recrosses, and parallels, the line of location 
of the Republic and Kettle River Railway Company, shown upon | 
maps of location filed by the last-mentioned company under the act of — 
March 2, 1899, supra, and approved April 23, last. You therefore 
recommend that the Washington and Great Northern Railway Com- 
pany be required to furnish satisfactory evidence that public interest 
will be promoted by the construction of its line of road as shown upon 
these two maps, before the same are approved. ‘There appears to be 
no objection to the other map, ane you recommend that the same be 
approved. 

The Republic and Kettle River Company has made due payment to 
the Indian allottees, over whose lands its proposed line of road extends, 
and said company claims to have spent large sums of money in grading 
and other work preliminary to the actual operation of its road along 
the line as shown upon the maps approved by this Department, and 
that company urges that, on account of the topography of the country 
traversed by these proposed lines of road and the narrow valleys 
through which they must follow the water courses, it is impracticable 
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to build more than one line of road in that vicinity, and for that reason 
asks that the approval of the Department be not given to the maps 
of location filed by the Washington and Great Northern Railway 
Company. | 

Section 6 of the act of March 2, 1899, supra, under which each of 
these companies is claiming a right of way over these Indian allot- 
ments, provides: 

That the provisions of section two of the actof March third, eighteen hundred and 
seventy-five, entitled ‘‘An act granting to railroads the right of way through the 
public lands of the United States,”’ are hereby extended and made applicable to 
rights of way granted under this act and to railroad companies obtaining such rights 
of way. | 


Section 2 of the act of March 3, 1875, is as follows: 


That any railroad: company whose right of way, or whose track or road-bed upon 
such right of way, passes through any canyon, pass, or defile, shall not prevent any 
other railroad company from the use and occupancy of the said canyon, pass, or 
defile, for the purposes of its road, in common with the road first located, or the 
crossing of other railroads at grade. And the location of such right of way through 
any canyon, pass, or defile shall not cause the disuse of any wagon or other public 
highway now located therein, nor prevent the location through the same of any such 
wagon road or highway where such road or highway may be necessary for the public 
accommodation; and where any change in the location of such wagon road or highway 
is necessary to permit the passage of such railroad through any canyon, pass, or 
defile, said railroad company shall before entering upon the ground occupied by such 
wagon road, cause the sarhe to be reconstructed at its own expense in the most favor- 
able location, and in as perfect a manner as the original road: Provided, That such 
expenses shall be equitably divided between any number of railroad companies 
occupying and using the same canyon, pass, or defile. 


From acareful consideration of these statutes, I am of opinion that, 
where the proposed line of road crosses an Indian allotment, the 
approval of this Department under the provisions of the act of March — 
2, 1899, supra, is necessary to the acquirement of a right of way over 
the same, and to the privilege granted by the act of March 3, 1875, 
supra, to use such a right in common with another company. 

It satisfactorily appears that public interests will be promoted by 
the construction and operation of the line of the Washington and Great 
Northern Railway Company, as shown on its maps of located road 
under consideration, and I have therefore approved the same, subject 
to the rights of the Republic and Kettle River Railway Company under 
the act of March 2, 1899, and section 2 of the act of March 3, 1875. 
This will protect the Republic and Kettle River Company in its existing 
rights and will enable the Washington and Great Northern Company 
in constructing and operating its proposed line of road to obtain the 
privileges or benefits extended by section two of the act of 1875. 

As thus approved, the maps are herewith returned, together with 
the papers. | 
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MINING CLAIM—S8URVEY—PATENTED CLAIMS. 
Tur Moxo Fraction Lope Minine Charm. 


The land department is without the jurisdiction or authority to correct mistakes, after 
| patent, in the survey of a mining claim, aslong as the patent remains outstanding. 
A mining claim legally located may be surveyed according to the lines of the location 

as marked on the ground, even though the surveyed lines may in part or in whole 
fall upon lands patented prior to the survey. A patent issued upon such a sur- 
vey should exclude all lands within the lines ot the survey which are also. 

included in the prior patent. | 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.YV. D.) October 16, 1901. (A. B. P.) 


The Deadwood Terra Mining Company has appealed from your 
office decision of March 20, 1901, whereby the action of the United 
States surveyor-general of South Dakota, refusing to approve mineral 
survey No. 1416, Huron series, of the Mono Fraction lode mining claim, 
was affirmed. 

The refusal of the surveyor-general to approve the survey is based 
upon the ground that the claim as surveyed is in conflict with a num- 
ber of previously patented mining claims, as described in the patents 
embracing them. | 

In your said office decision it is stated that— 

A careful examination of said plat and field notes shows that said mining claim 
was surveyed in strict accordance with the location notice and also in strict accord- 
ance with the claim as actually staked upon the ground. 

The appellant company contends, in substance, that inasmuch as the 
survey conforms to the boundaries of the claim as described in the 
location notice and as actually staked on the ground, the same is a 
proper survey and should be approved; that the stated conflicts are 
the result of errors of description in the approved surveys of the pat- 
ented claims, which errors were carried into the patents; that if the 
patented claims were described as actually located and marked by 
stakes and monuments on the ground there would be no contlict 
between them and the Mono Fraction survey; that stakes and monn- 
ments on the ground should control as against the descriptions 
given in the surveys of the patented claims and in the patents; and it 
should be held, therefore, that no patent has been legally granted for 
any of the land embraced within the lines of the survey in question. 

To the extent that these contentions are based upon the claim or 
theory that the land department, notwithstanding the existence of the 
outstanding patents referred to, may deal with lands included within — 
_ the descriptions contained in the patents as unpatented lands, they can 
not be sustained. The patents were issued upon approved surveys 
and in conformity therewith. The land department is without the 
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jurisdiction or authority to correct any mistakes that may have been 
made in the surveys, as long as the patents remain outstanding. Nor 
can a patent be lawfully issued for lands already patented to other 
persons. , | 

It is not intended hereby to hold, however, that a mining claim 
legally located may not be surveyed aecordiap to the lines of the 
location as marked on the ground, even though the surveyed lines © 
may in part or in whole fall upon patented lands. Such a survey 
would be regular and lawful as a basis for patent provided sufficient 
data be furnished thereby, or by the records of the surrounding or 
overlapping patented claims considered in connection therewith, to 
enable the government in issuing its patent to make proper exclusion 
from the patent of all previously patented lands embraced within the. 
exterior lines of the survey. 3 

If the survey here in question, when considered in connection with 
the records of the outstanding patents embracing the surrounding 
or overlapping claims, shall be found to furnish sufficient data upon 
which to base a patent for the Mono Fraction claim with proper 
exclusion of all lands within the lines of the survey, which are also 
included in the outstanding patents, it should be approved if in other 
respects regular. Otherwise it can not be approved. 

As the Department is without the necessary information to determine 
this question upon the present appeal, the record is returned to your 
office with direction that the matter be adjudicated in conformity to 
the views herein expressed. The decision appealed from is accordingly 
modified. 

REPAYMENT—-CANCELED PRE-EMPTION DECLARATORY STATEMENT. 


Maccrrt Wynne. 


The filing of a pre-emption declaratory statement is not an entry within the meaning 
of the repaymentact; hence repayment of the fees and commissions paid on such 
statement can not be allowed. 


Acting Secretary Campbell to the Commisstoner o of the General Land 
(W. V. D.) Office, October 22, 1901. (C. J. G.) 


The land involved herein is the NE. 4 of SW. 4, the NW. 4 of SE. 
4, and S. 4 of SE. tof Sec. 33, T. 11 N. 'R. 19 W., Missoula, Montana, 
land district. | 

February 20, 1901, Magete Wynne was allowed to file a declaratory 
statement for said land under the act of June 5, 1872 (17 Stat., 226), 
which, among other things, provides: 

Src. 2, That as soon as practicable after the passage of this act, the aveueeenetal 


of Montana Territory shall cause to be surveyed . . the lands in the Bitter Root 
valley lying above the Lo-Lo fork of the Bitter Root river: and said lands shall be 
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open to settlement, and shall be sold in legal subdivisions to actual settlers only, 
... . at the price of one dollar and twenty-five cents per acre, payment to be made 
in cash within twenty-one months from the date of the settlement, or the passage of 
this act. 

November 22, 1899, the Northern Pacific Railroad Company filed a 
list of lands within the primary limits of the grant for its road, 
including the land here in question, which was rejected by the local 
officers, because, in their judgment, said lands were within the Bitter 
Root reservation. Upon appeal by the company, your office, on April 
13, 1901, reversed the action of said officers, for the reason that said 
lands are not within the reservation, and held Wynne’s declaratory 
statement for cancellation, which was canceled July 16, 1901, for con- 
flict with the prior grant for the railroad, no other payment having 
been made by Wynne than the fees and commissions paid upon filing 
her declaratory statement. | | 

May 31, 1901, Wynne made application for repayment of said fees 
and commissions, which was denied by your office July 17, 1901, on 
the ground that a declaratory statement is not an entry within the 
" meaning of the repayment act, the case of William F. Allen (29 L. D., 
660) being ectted. 

_ Section 2 of the act of June 16, 1880 (21 Stat., 287), reads as follows: 


In all cases where homestead or timber-culture or desert-land entries or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the entry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shall cause to be repaid to the person who made 
such entry, or to his heirs or assigns, the fees and conmissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
and the execution of a proper relinquishment of all claims to said land, whenever 
such entry shall have been duly canceled by the Commissioner of the General Land 
Office. 


The case cited by your office is not regarded as controlling in this: 
case, for the reason that it refers to a special act providing for the 
location and reservation of public lands for reservoir sites. It has 
uniformly been held by the land department, however, that the filing 
of a pre-emption declaratory statement is not an entry of the Jand. 
(John C. Angell, 24 L. D., 575, 577; and William H. Conley, 30 L. D., 
255.) This being true, it must be held that Wynne’s case is not within 
the terms of the repayment act. 

The judgment of your office, denying repayment, is affirmed. 


é 
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JosHua L. SMITH. 


Motion for review of departmental decision of August 5, 1901, 31 
L. D., 57, denied by Secretary Hitchcock October 24, 1901. 


——werey 


RAILROAD GRANT—ADDITIONAL STATION GROUNDS—ACT OF APRIL 25,. 
1896. 


St. Louis, OKLAHOMA AND SOUTHERN Ry. Co. 


The act of April 25, 1896. provides for the acquirement of additional grounds ‘‘at 
stations now existing or for the establishment of new stations or depots’’; hence 
applications for additional grounds at stations not existing at the time of the pas- 
sage of said act can not be allowed. 


Secretary HHetchcock to the Commassioner of Indian Rie October 
(W.V. D.) 26, 1901. (F.W. C.) 


With your office letter of July 22, last, were transmitted the sev- 
eral applications made by the St. Louis, Oklahoma and Southern 
Railway Company, and the showings made in support thereof, together 
with the report of the Indian agent thereon, for additional lands 
selected under the provisions of the act of April 25, 1896 (29 Stat., 
109), at the following named places: Ada, Roff, Ravia, Holdenville, 
Alabama, Henryetta, Okmulgee, Mounds, Beggs, Flat Rock, Platter, 
Wetumka, Foster, Francis, Randolph, Helen, Mill Creek, Woodville, 
Scullin, Troy, Fitzhagh, and Sapulpa. 

This company obtained its right of way through the Indian Terri- 
tory, and station grounds at many of the points named, under the act 
of Congress approved March 30, 1896 (29 Stat., 80), and at these 
places the lands now sought are additional station grounds. At some 
of the points named, however, the company did not and could not 
acquire the lands under the said act of March 30, 1896, and at these 
points the applications are for new stations. 

Your said office letter finds that this railroad company completed 
the construction of its road and was in active operation thereof in 
March, 1901. | 

The act of April 25, 1896, supra, under eiiel the applications under 
consideration were ‘inde, provides for the acquirement of additional 
grounds ‘Sat stations now existing or for the establishment of new 
stations or depots.” 

This company did not have any existing station at any of the points 
named, or elsewhere in the Indian Territory, at the time of the passage 
of said act, and hence is not seeking and can not acquire any ground 
as additional to a then existing station at any of said points. So far, 
therefore, as the company is seeking additional station grounds, these 
applications must be rejected. See departmental decision of June 22, 
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last, upon application of the Western Oklahoma Railroad Company — 
for additional station grounds at Ardmore, Indian Territory. 

In so far as the company is seeking to acquire additional lands for 
“new stations or depots,” a matter not specifically considered or 
reported on in your said office letter, it is directed that the applications 
be again submitted with your recommendation thereon. 


MINERAL LAND~—INDIAN ALLOTMENT—ACT OF JUNE 6, 1900. 


AcME CEMENT AND PLASTER COMPANY. 


Lands which have been allotted to Indians, or to which a homestead entryman has 
acquired fixed and vested rights by reason of his compliance with the home- 
stead laws, are not subject to the mining laws or to mineral exploration and 
-entry. | 

From the time of the passage of the act of June 6, 1900, the body of lands which 
were to be allotted or opened to settlernent thereunder were subjected to the 
mining laws, and to mineral exploration and entry, so far as the same should be 
found to contain valuable mineral deposits; but such lands were to be subject to 
the mining laws, or to mineral exploration and entry, only so long as they 
should remain free from any vested right of individual ownership. 

Upon the allotment of said lands in severalty, or upon title thereto being earned 
by a homestead entryman by compliance with the homestead law, the lands 
allotted, or embraced in a homestead entry, cease to be subject to the mineral 
provision of said act. — 

Valuable mineral deposits which may be found upon oe allotted in severalty to an 
Indian under the act of June 6, 1900, are not withheld from the allottee or 
reserved to the United States, and can not be acquired under the mining law; 
but such land may, with the approval of the Secretary of the Interior, be leased 
by the allottee under the general statute relating to the giving of mining leases 
by Indian allottees. 


Assistant Attorney General Van Devanter to the Secretary of the 
Interior, October 28, 1901. (W. C. P.) 


The Acme Cement and Plaster Company having proposed to lease 
certain lands, allotted to members of the Comanche, Kiowa, and 
Apache Indians, for the mining of gypsum, the matter has been 
referred to me for opinion as to whether there is authority in law for 
leasing these minerals, in view of that provision of the act of June 6, 
1900 (81 Stat., 672, 680), which reads as follows: 


That should any of said lands allotted to said Indians or opened to settlement 
under this act contain valuable mineral deposits, such mineral deposits shall be 
open to location and entry, under the existing mining laws of the United States, | 
upon the passage of this act; and the mineral laws of the United States are hereby 
_ extended over said lands. 


Stated in other words the question is, Does this mineral provision 
have the effect of withholding from the allottee and reserving to the 
United States all valuable mineral deposits, which may at any time be 
found in the allotted land ? 
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The allotments were made in pursuance of the agreement, ‘‘accepted, 
ratified, and confirmed as herein amended” by the act of June 6, 1900. 
By that-agreement the Indians ceded, conveyed, and surrendered all 
their claim and title to a certain tract of land therein described. That 
cession was made subject to the allotment of land-in severalty to the 
individual members of said tribes as in said agreement provided, and 
subject to other conditions and payments therein named. The pro- 
visions as to allotments are that each member shall have the right to 
select an allotment of 160 acres; and 


When said allotments of land shall have been selected and taken as aforesaid, and 
approved by the Secretary of the Interior, the titles thereto shall be held in trust for 
the allottees, respectively, for the period of twenty-five (25) years, in the time and 
manner and to the extent provided for in the act of Congress entitled ‘‘An act to 
provide for the allotment of land in severalty to Indians on the various reservations, 
and to extend the protection of the laws of the United States and Territories over 
the Indians, and for other purposes,’? approved February 8, 1887, and an act amend- 
atory thereof, approved February 28, 189]. 

And at the expiration of the said period of twenty-five (25) years the titles thereto 
shall be conveyed in fee simple to the allottees or their heirs, free from all incum- 
brances. ; 

That act also provided— 


That the lands acquired by this agreement shall be opened to settlement by procla- 
mation of the President within six month after allotments are made, and be disposed 
of under the general provisions of the homestead and town-site laws of the United 


States. 

In a later paragraph appears the provision quoted in your note of 
reference, as hereinbefore set forth. 

Under the act of June 6, 1900, the act of January 4, 1901 (81 Stat., 
727), and the act of March 3, 1901 (31 Stat., 1093, 1094), the allotments 
in severalty to the Indians were made and approved, and the Presi- 
dent’s proclamation was issued July 4, 1901, declaring that the lands 
ceded by said agreement, excepting certain classes thereof, among 
them being ‘‘lands allotted in severalty to individual Indians, ” would, 
on August 6, 1901, in the manner therein prescribed, be opened to 
entry and settlement and to disposition under the general provisions 
of the homestead and town-site laws. 

The time when the mineral deposits were to be open for location 
and entry is fixed by the phrase ‘‘upon the passage of this act,” and 
this is intensified by the provision ‘tand the mineral lawsof the United 
States are hereby extended over said lands.” These are words of 
present import, indicating that the law was to operate at once upon 
the lands to be affected thereby. This ‘anguage is plain and unam- 
higuous, leaving no room for doubt as to its meaning and consequently 
no necessity for interpretation. The lands upon which the law was to 
operate are described in the words ‘lands allotted to said Indians or 
open to settlement under this act.” If these words are to be taken 
in their ordinary sense and as describing the condition of the lands 
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upon which the law was to have immediate operation, they are mean- 
ingless and without effect, because none of the lands had been alloted 
to said Indians or opened to settlement at that time. The act did not 
itself allot any lands to Indians or open any lands to settlement, nor 
could any lands have been so allotted or opened ‘‘ under this act” prior 
to its passage. If this phrase, ‘‘allotted to said Indians or opened to 
settlement,” Is to be taken Jiterally as describing the condition in which 
the lands must be to be affected, and as indicating that when the lands 
reach that condition the mining provision is to become operative, the 
phrase is in conflict with the clear and certain phrases indicating that 
the provision was to have effect upon the passage of the act. Literally 
read, the two branches of the provision—the one fixing the time at 
which and the other the land npon which it was to operate—are there- 
fore inharmonious and ineapable of reconciliation. It must then be 
examined in the light of other provisions in the act to ascertain if 
the apparently conflicting portions of this provision are not capable of 
a construction which will give the whole of the paragraph effect. 
Literally read, the paragraph is also irreconcilably in conflict with the 
provision of Article V of said agreement regarding the title and right 
of the allottees in their respective allotments, 1s inharmonious with 
the policy of the governnient toward the Indians, as evidenced by the 
whole system of legislation affecting allotments in severalty, and is 
obnoxious to all right ideas of justice to and fair dealing with the 
Indians. Z 

One of the considerations promised the Indians for the cession of 
valuable rights by the tribe was that each individual should receive one 
hundred and sixty acres of land, to be conveyed to him in fee simple, 
free from all incumbrances. The only limitation upon that right of 
selection, found in the agreement, is in the provision that no person 
shall make his selection of land in any part of said reservation used or 
occupied for “military, agency, school, school farm, religious, or 
ether public uses, or in section sixteen (16) and thirty-six (33), in each 
Congressional township,” except where he may have theretofore made » 
improvements upon and then occupied a part of said sections sixteen 
and thirty-six. A construction of this provision of the law which 
would impute to Congress the intention of violating the promises upon 
which a cession of these lands was obtained, and which would work an 
irreparable 1 injury, should not be entertained if there be any other not 
in conflict with the recognized canons of construction. 

Looking outside of the mineral provision we find that other portions 
of the act direct that, subject to certain reservations therein declared, 
the ceded lands shall be allotted in severalty to the Indians so far as 
necessary to give each the requisite acreage, and that the lands remain- 
ing unallotted shall be open to settlement. Thus there were lands fo 
be allotted to the Indians or opened to settlement under said act. This 
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indicates that the words ‘‘allotted” and ‘* opened” in the mineral pro- 
vision were used as referring to the future instead of to the past. 
Understood in this sense, there was, at the time of the passage of the 
act, something upon which they could operate. Words which, accord- 
ing to their letter, have reference to past transactions may be and 
should be read as referring to the future when necessary to harmonize 
provisions which would otherwise be conflicting and to give effect to 
portions of a statute which would otherwise be meaningless. (Heyden- 
feldt #. Daney Gold and Silver Mining Co., 98 U: 8., 684, 639.) A 
- consideration of the entire act and of the policy of the government in 
dealing with Indian allotments and with mineral deposits in public 
lands requires that the mineral provision be read as if referring to the 
Jands which were ¢o de ‘‘ allotted to said Indians, or opened to settle- 


ment under this act.” Read in this sense, it harmonizes with the -— 


words ‘‘upon the passage of this act,” ‘‘hereby,” and ‘‘under this 
act,” in the mineral provision, harmonizes with the provision of 
Article V respecting the title and right of the allottees to their respec- 
tive allotments, and gives to the mineral provision a common sense 
and just operation in harmony with the system of legislation affecting 
allotments in severalty and with the general operation of the mining 
laws upon public lands. 

Understood in this sense, the mineral provision does not subject to - 
the mining laws or to mineral exploration or entry lands which have 
been allotted to Indians or lands to which a homestead entryman has 
acquired fixed and vested rights by reason of his compliance with the | 
homestead laws. Understood in this sense, that provision, from the 
time of the passage of the act, subjected to the mining laws and to min- 
eral exploration and entry the body of lands which were to be allotted 
or opened to settlement under said act so far as the same should be 
found to contain valuable mineral deposits. Even these lands were not 
always to be subject to the mining laws or to mineral exploration and 
entry, but, like other lands, only so long as they should remain free 
from any vested right of ownership in an individual, Indian or white. 
Upon their allotment in severalty or upon title thereto being earned 
by a homestead entryman by compliance with the homestead law, the 
lands allotted or embraced in the homestead entry cease to be subject 
to statutes, like this mineral provision, which prescribe the manner of 
disposing of public lands. | 

I am therefore of opinion that valuable mineral deposits which may’ 
be found upon land allotted in severalty to an Indian under said act are 
not withheld from the allottee or reserved to the United States, and 
that they can not be acquired under the mining law, but that such land 
may, with your approval, be leased by the allottee under the general 
statute relating to the giving of mining leases by Indian allottees. 

Approved October 28, 1901: 

E. A. Hircucocn, Seeretary. 


DECISIONS RELATING TO THE PUBLIC LANDS. 129° 


HOMESTEAD—ADDITIONAL—SECTION 5, ACT OF MARCH 2, 1889. 


MILLER 2. NORTHERN Pacrrtc Ry. Co. 


A married woman is not disqualified to make additional entry under section 5 of the 
act of March 2, 1889, where prior to the passage of said act, and when possess- 
ing the necessary vinlifentionace she made her original entry and submitted 
final proof thereon showing due compliance with law. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.Y. D.) October 29, 1901. (F. W. C.) 


Maria Miller has appealed from your office decision of May 15, last, 
rejecting her application to make additional homestead entry, under 
the provisions of section 5 of the act of March 2, 1889 (25 Stat., 854), for 
the N. 4 of NE. 4, Sec. 29, T. 185 N., R. 4 W., St. Cloud land district, 
Minnesota, for the reason that at date of the tender of her said appli- 
cation, April 10, 1895, she was not gualified to make entry under the 
homestead law, en a married woman. 

This tract is within the indemnity limits of the grant made in aid 
of the construction of: the Northern Pacific railroad and was included 
in a list of selections, filed on account of said grant, July 16, 1885. 
This list was not accompanied by a designation of lost lands as a basis 
for the selections, but the same was supplied in a list filed April 26, 
1892. 

From the statement of facts éontaineda in your said office decision it 
appears that Maria Herckenrath, now Maria Miller, made homestead 
entry No. 2855 on July 8, 1874, for the W. $ of SE. 4 of Sec. 20, 
T. 1385 N., R. 45 W., adjoining the land here in question, upon which 
she made final proof and final certificate issued August 16, 1881. 

The fifth section of the act of March 2, 1889, supra, under which 
the application under consideration is made, provides: 

That any homestead settler who has heretofore entered less than one-quarter sec- 
tion of land may enter other and additional land lying contiguous to the original 
entry, which shall not, with the land first entered and occupied, exceed in the aggre- 
gate one hundred and sixty acres, without proof of residence upon and cultivation of 
the additional entry; and if final proof of settlement and cultivation has been made 
for the original entry, when the additional eutry is made, then the patent shall issue 
without further proof: Provided, That this section shall not apply to or for the benefit 
of any person who at the date of making application for entry hereunder does not 
own and occupy the lands covered by his original entry: And provided, That if the 
original entry should fail for any reason, prior to patent, or should appear to be 
illegal or fraudulent, the additional entry shall not be permitted, or if having been 
initiated, shall be canceled. 

Where, prior to said act, entry had been made under the homestead 
law, by a qualified homestead settler, for less than one-quarter section, 
and proof bad been made thereon showing due compliance with law, 
such person was granted a right to enter additional contiguous land, in 
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the aggregate not to exceed one hundred and sixty acres, without 
proof of residence on or cultivation of such additional land, provided 
the person at the date of making. application for the additional land 
was still the owner of and occupying the land covered by the original 
entry. | 

The showing in support of the present application meets all these 
requirements, and in the opinion of this Department the fact that at 
the date of her application to make additional entry she was a married 
woman, and therefore would not have been entitled to initiate an 
original entry under the homestead law, did not dispossess her of her 
right to the additional entry granted by said section. The case of 
Heath v. Hallinan (29 L. D., 267), referred to in your office decision, 
is therefore not in point. | 

Your office decision rejecting Miller’s application is, therefore, 
reversed. Thus considered it appears that the conflicting claims to 
this land are subject to adjustment under the provisions of the act of 
July 1, 1898 (80 Stat., 597, 620), and the record is herewith returned 
for disposition of said conflicting claims under the provisions of said 
act, 


SALINE LAND—NON-SALINE AFFIDAVIT. 


CIRCULAR. 


Circular relative to non-saline affidavits to be required in applications to enter pub- 
lic lands under the homestead and other laws providing for the disposal of non- 
mineral lands in States and Territories excluded by statute from the operation of 
the general mining laws, approved, and directions given for the amendment of 
the regular non-mineral affidavit by inserting therein a non-saline clause. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
~(W. V. D.) | November 14, 1901. (A. B. P.) 


The Department is in receipt of your sommnnienaen: of October 
12 and November 14, 1901, subniitting a proposed circular of instruc- 
tions to registers and receivers in the matter of non-saline affidavits to 
be required in applications to enter public lands under the homestead 
and other laws providing for the disposal of non-mineral lands in 
States and Territories excluded by statute from the operation of the 
general mining laws and in which the regular non-mineral affidavit . 
(form 4-062) is not required, and recommending that said regular non- 
mineral affidavit be eons by inserting: therein, at the proper place, 
the words: 

That the land contains no salt spring, or deposits of salt in any form sufficient to 
render it chiefly valuable therefor. | 


The proposed circular has been approved, and the same is herewith 
returned. Your recommendation as to the amendment of the regular 
non-mineral affidavit in the manner stated is also approved, and you 
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are authorized to make such amendment and to require the amended 
affidavit to be used in all future non-mineral entries in States and Ter- 
ritories where the general mining laws are applicable. 


SALINE LANDS—NON-SALINE AFFIDAVITS—NON-MINERAL LANDS. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GeneraL Lanp Ori FICE, 

Washington, D. C., November 14, 1901. 
Leegisters and fecewers, United States District one Offices. 

GENTLEMEN: Your attention is called to an act of Congress 
approved January 31, 1901 (81 Stat., 745), which declares: 

That all unoccupied public lands of the United States containing salt springs, or 
deposits of salt in any form, and chiefly valuable therefor, are hereby declared to be 
subject to location and purchase under the provisions of the law relating to placer 
mining claims: Provided, That the same person shall not locate or enter more than 
one claim hereunder. 


~ 


You will hereafter require persons making applications to enter or 
locate public lands under the homestead or other laws providing for 
the disposal of lands not mineral in character, in States and Territories 
excluded by statute from the operation of the general mining laws, to 
furnish an affidavit showing that the land applied for contains no salt 
springs or deposits of salt in any form, sufficient to render it chiefly 
valuable therefor. : 

Very respectfully, BINGER Heouenn 
| Comimassioner. 


DEPARTMENT OF THE INTERIOR, Wovember 14, 1901. 


Approved: 
EK. A. Hrroncocr, Secretary. 


SALINE LANDS—MINING LAWS—ACT OF JANUARY 81, 1901. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., Hebruary 13, 1901. 
Registers and Receivers, District Land Offices, 
GENTLEMEN: Your attention is directed to the following act of Con- 
gress, approved January 31, 1901 [81 Stat., 745], extending the min- 
ing laws to saline lands: 


An Act Extending the Mining Laws to Saline Lands. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all unoccupied public lands of the United States containing 
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salt springs, or deposits of salt in any form, and chiefly valuable therefor, are hereby 
declared to be subject to location and purchase under the provisions of the law relat- 
ing to placer-mining claims: Provided, That the same person shall not locate or enter 
more than one claim herennder. 

Approved January 31, 1901. 

1. Under this act the provisions of the law relating to placer mining © 
claims are extended to all States and Territories and the District of 
Alaska, so as to permit the location and purchase thereunder of all 
unoccupied public lands containing salt spring's, or deposits of salt in 
any form, and chiefly valuable therefor, with the proviso, ‘*‘ That the 
same person shall not locate or enter more than one claim hereunder.” — 

2. Rights obtained by location under the placer mining laws are 
assignable and the assignee may make the entry in his own name; so, 
under this act a person holding as assignee may make entry in his own 
name, provided he has not held under this act, at any time, either as 
locator, assignee or entryman, any other lands; his right is exhausted 
by having held under this act any particular tract, either as locator, 
assignee or entryman, either as an individual or asa member of an 
association. It follows, therefore, that no application for patent or 
entry, made under this act, shall embrace more than one single 
location. 

3. In order that the conditions imposed by the proviso, as set forth 
in the above paragraph, may duly appear, the notice of location pre- 
sented for record, the application for patent and the application to 
purchase, must each contain a specific statement under oath by each 
person whose name appears therein that he never has, either as an 
individual or as a member of an association, located, applied for, 
entered, or held any other lands under the provisions of this act. 
Assionments made by persons who are not severally qualified as herein 


stated will not be recognized. 
Bincrr HERMANN, Commesszoner. 


DEPARTMENT OF InrERIOR, ebruary 13, 1901. 
Approved: 
EK. A. Hrrcucock, Secretary. 


PRIVATE CLAIM—SURVEYOR-GENERAL’S CERTIFICATE—ACT OF MARCH 
2, 1889. 


J. L. BRADFORD. 


The right to locate surveyor-general’s scrip on land subject to sale at private entry at 
$1.25 per acre, conferred by the special act of June 2, 1858, is in no wise affected 
by the general provisions of the act of March 2, 1889, or the absence of a restora- 
tion notice, where after the passage of said act the land may have been included 
in a homestead entry that is subsequently canceled. 


DECISIONS RELATING TO THE PUBLIC LANDS. | 1388 


Secretary [itcheock to the Commissioner of the General Land Office, 
Novenber 14, 1901. 


(W. V. D.) (A. 8. T.) 


I am in receipt of your letter of October 7, 1901, enclosing the 
application of J. L. Bradford to locate the NE. ¢ of the NE. ¢ of See. 
7, T. 14 N., R. 5 W., La. Mer., New Orleans land district, Louisiana, 
containing 39.33 acres, with surveyor-general’s certificate No. 973 ‘* F” 
for 48.40 acres, under section 3, of the act of June 2, 1858 (11 Stat., 
294), and requesting instructions from this Department with reference | 
- to certain matters relative to said application. 

After quoting from the decision rendered by this Department on 
June 5, 1901, in cs case of Victor H. Provensal (30 L. D., 616), you 
say: 

The question is whether the application herewith for Jand which is now vacant, 
but which was included in homestead entries, and which has not been re-offered, in 
view of prohibitory legislation, falls within the same rule as that obtaining in the 
Provensal case. | 

The statute under which this application is made is the same under 
which Provensal made his application, and the various statutes and 
decisions cited and construed in that case are equally applicable to the 
present case. 

The third section of the act of June 2, 1858, supra, provides that 
such surveyor-general’s certificates ‘*may be located upon any of the 
public lands of the United States subject to sale at private entry at a 
price not exceeding one doJlar and twenty-five cents per acre.” 

By the act of March 2, 1889 (25 Stat., 854), it is provided that: 
‘** From and after the passage of this act, no public lands of the United 
States, except those in the State of Missouri, shall be subject to 
private entry.” 

The question in the Provensal case was, whether or not said act of 
March 2, 1889, prohibiting further private entries of the public lands, 
had the effect to repeal that portion of the act of June 2, 1858, that 
"permitted such certificates to be located upon public lands elsewhere 
than in the State of Missouri, since, under the act of March 2, 1889, 
there are no public lands subject to private entry except in the State 
of Missouri; and it was held in that case that the act of Mareh 2, 1889, 
was intended only to prohibit private cash entries on the public lands, 
and did not affect the rights of those holding such certificates to locate 
the same upon any lands which would have been subject to such 
location if that act had not been passed. 

It appears that the land applied for in this case, after having been 
offered at public sale and becoming subject to private cash entry at 
one dollar and twenty-five cents per acre, was twice segregated from 
the public domain by homestead entries, subsequently canceled, and 
that under a regulation of the Department, obtaining for many years, 
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it was necessary, before lands so segregated from the public domain 
-and withdrawn from private cash entry could again be subjected to 
such entry, that publication be made for at least thirty days, notifying 
the public that such lands would, at a given time, become subject to 
- private cash entry at not less than one dollar and twenty-five cents per 
acre. This notice was never published with reference to the land in 
question after the cancellation of said homestead entries, and hence, 
under said regulation, it would not thereafter have been subject to 
private cash entry had the act of March 2, 1889, not been passed. 

But the purpose of the regulation requiring the publication of this 
notice of restoration was to afford a fair and equal opportunity to all 
who might wish to make private cash entries for such lands. It was 
not intended to affect the disposition of the land by other means than 
private cash entry, and, therefore, after the passage of the act of 
March 2, 1889, prohibiting further private cash entries, there was no 
longer any necessity for the regulation; and the fact that such notice 
was not published with reference to the land in question does not 
affect the rights of those holding such surveyor- general's certificates 
to locate such lands therewith. 

The land described in the application accompanying your letter was, 
at the time of the passage of the act of March 2, 1889, ‘‘offered” 
land'and subject to private cash entry at not less than one dollar and 
twenty-five cents per acre. It was therefore subject to such location 
as here ayplied for; or it might have been disposed of under the 
homestead law, or in any other lawful manner. The object and 
purpose of the act of March 2, 1889, were to prohibit further private 
cash entries on the public lands, and not to interfere with the disposi- 
tion of such lands by any other mode, and, therefore, it did not take 
the land in question out of the category of ‘‘offered” lands within 
the meaning of the act of June 2, 1858; therefore, for the purposes 
of the latter act, it remained as offered land after the passage of the 
act of March 2, 1889. 

The homestead entries were made subsequent to the act of March 
2, 1889. Though the land was not, at that time, subject to private . 
cash entry at one dollar and twenty-five cents per acre, the making of 
the homestead entries did not change its status as offered land within 
the inecaning of the act of June 2, 1858, but: did, during their con- 
tinuance, prevent the disposition of it by any other means, and the 
cancellation of the homestead entries restored the land to the same 
condition in which it was before they were made, and no order or 
publication of notice was necessary for that purpose. 
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MINERAL LAND—NON-MINERAL AFFIDAVIT—MISSISSIPPI, LOUISIANA, 
ARKANSAS, FLORIDA. 


INSTRUCTIONS. 


Directions given that in all non-mineral entries of lands in the States of Mississippi, 
Louisiana, Arkansas, and Florida the same non-mineral affidavit be required, 
before the entry is permitted to go of record, as is required in other States to 
which the mining laws are applicable. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W..Y. D.) | November 14, 1901. (A. B. P.) 


By letter of May 27, 1901, you transmitted, for the consideration 
and approval of the Department, a draft of a proposed circular of 
instructions to be directed to the local land officers in the State of 
Louisiana, requiring non-mineral affidavits to be furnished by all 
applicants to make entry of the public lands in said State under other 
than the mining laws of the United States. 

By act of June 21, 1866 (14 Stat., 66), Congress declared that the 
public lands in the States of Alabama, Mississippi, Louisiana, Arkan- 
sas, and Florida should be disposed of under the homestead law only; 
with the proviso ‘‘That no mineral lands shall be liable to entry and 
settlement under its provisions.” This act was subsequently carried 
into sections 2302 and 2303 of the Revised Statutes, being part of the 
homestead law set forth in chapter 5 of title 32. Those sections read: 


Sec. 2802. No distinction shall be made in the construction or execution of this 
chapter, an account of race or color; nor shall any mineral lands be liable to entry 
and settlement under its provisions. 

Sec. 2303. All the public lands in the States of Alabama, Mississippi, Louisiana, 
Arkansas, and Florida shall be disposed of in no other manner than according to the 
terms and stipulations contained in the preceding provisions of this chapter. 


By section 2318 of the Revised Statutes (Act July 4, 1866, Sec. 5; 
14 Stat., 85-86), it is declared that— 


In all cases lands valuable for minerals shall be reserved from sale, except as 
other wise directed by law. 


‘By acts of July 26, 1866 (14 Stat., 251), July 9, 1870 (16 Stat., 217), 
May 10, 1872 (17 Stat., 91), March 3, 1873 (17 Stat., 607), and sections 
2319 to 2852, inclusive, commonly designated as the United States 
mining laws, ‘‘all yaluable mineral deposits in lands belonging to the 
United States, both surveyed and unsurveyed,” were ‘‘declared to be 
free and open to exploration and purchase, by citizens of the United 
States and those who have declared their intention to become such,” 
etc.,and provision was made for the disposal of such lands. 

By acts of February 18, 1873 (17 Stat., 465; Sec. 2345, R. 8.), and 
May 5, 1876 (19 Stat., 52), the States of Michigan, Wisconsin, Minne- 
sota, Missouri, and Kansas were excluded from the operation of said 
mining laws. 
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By act of July 4, 1876 (19 Stat., 73), it was enacted: 


That section two thousand'three hundred and three of the Revised Statutes of the 
United States, confining the disposal of the public lands in the States of Alabama, 
Mississippi, Louisiana, Arkansas, and Florida to the provisions of the homestead 
law, be, and the same is hereby, repealed. 7 


By act of March 3, 1888 (22 Stat., 48% i), it was provided: 


That within the State of Alabama all public lands, whether mineral or otherwise, 
shall be subject to disposal only as agricultural jane. 


It is clear, from the foregoing, that at least since the act of July 4, 
1876, wher aby section 2303 of the Revised Statutes was repealed, the 
United States mining laws have been in force as to all public lands 
valuable for minerals in the States of Mississippi, Louisiana, Arkansas, 
and Florida, the same as in other public-land States, except those 
excluded by the acts of February 18, 1873, and May 5, 1876; and that 
said laws were in force in the State of Alabama, at least from July 4, 
1876, until the passage of the act of March 3, 1883. A non-mineral 
affidavit, in case of a homestead or other agricultural entry, is Just as 
necessary, under the law, in the States of Mississippi, Louisiana, 
Arkansas, and Florida as in any other of the public-land States to 
which the mining laws are applicable. 

For the future guidance of the local officers in the States of Missis- 
sippi, Louisiana, Arkansas, and Florida, you are directed to furnish 
said officers with copies of this decision; and you will hereafter, in allt 
non-mineral entries of lands in said States, requtre that the usual non- | 
mineral affidavit (form 4-062) be filed before the entry is permitted 
to go of record, the same as required in other States to which the 
mining laws are applicable. (See General es July 11, 1899, 
p. 8%.) 

It appearing that heretofore the practice has been not to require 
non-mineral affidavits in agricultural entries of lands in some of said . 
States, the negative answers of applicants and witnesses on final proof 
to questions as to whether there were any indications of coal, salines, 
or minerals of any kind in the lands havi ing been deemed a sufficient 
showing that the lands were non-mineral in character, it is directed 
that all such entries heretofore allowed, or which may be hereafter 
allowed prior to the receipt of notice of this decision at the local land 
offices in said States, shall be adjudicated under the practice which 
heretofore existed. | 
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TIMBER-CULTURE ENTRY—CONTEST—RELINQUISUMENT. 
STRADER v. GOODHUE. 


The preferred right of entry accorded a contestant is not a vested right until he has 
‘contested, paid the land office fees, and procured the cancellation’’ of the 
entry attacked. | 

An entryman may relinquish at pleasure any legal subdivision of his entry, if no. 
transfer thereof has been made, and such relinquishment will take effect imme- 
diately upon its filing. 

In case of a contest against a timber-culture entry on the ground of failure to plant 
the acreage required by law, the entryman may, prior to the trial, relinquish 
part of his entry and retain the remainder, if his compliance with law is such 
as to entitle him to patent for the unrelinquished tract. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.V. D.) _ November 26, 1901. (J. R. W.)} 


May 6, 1901, departmental decision (unreported) affirmed your 
office decision of November 24, 1900, holding for cancellation the 
timber-culture entry of Justin A. Goodhue, for the SE. 4, Sec. 14, T. 
5 N., R. 5 W., M. M., Boise, Idaho, in the contest of Jerome Bb. 
Strader against said entry. 

Goodhue filed a motion for review of said departmental decision, 

which was entertained by the Department, August 138, 1901, and 
directed to be served. . Service has been made, response filed, and the 
motion, arguments, and original record are before the Se aa for 
decision upon the merits. 
_ No material disputed question of fact exists in the case. Goodhue 
made timber-culture entry December 17, 1887. December 28, 1898, 
Strader filed a contest affidavit against the entry, charging that Good- 
hue has not planted to trees ten acres of the land, as required by law, 
oratall. April 25, 1899, there was a hearing at the local office, at 
which contestant appeared in person and with counsel, and defendant 
by counsel. Before the trial defendant’s counsel filed a relinquishment 
for the south half of the tract, and demanded immediate cancellation 
of the entry as to that tract, which the local office at contestant’s 
objection refused. Contestant amended his complaint to charge that 
about five acres of natural timber were growing on the SW. 4 of the 
SW. 4 of said section 14 at the time of said entry. Trial was had 
June 5, 1899. February 2, 1900, the local office found in favor of 
contestant and recommended cancellation of the entry. 

The evidence shows that there was not such a natural growth of 
trees upon this section as to exclude it from timber-culture entry; that 
defendant had planted and cultivated but about five acres of trees, and 
by irrigation had on that tract secured a vigorous growth of timber, 
stated to number some 15,000; thirteen acres additional were broken, 
reclaimed, and cultivated to alfalfa. These results were secured by an 
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expenditure of about $2,000, and defendant claimed that his deficiency 
in area of land successfully cultivated to timber was due to a mistake 
and erroneous information that the number of healthy living trees 
would be taken into consideration, and excuse Jiteral compliance with 
the requirement-of area. Your office decision held: 

The right of the contestant is determined by the status of the land and entry when 
contest is instituted, and his right to proceed against the entry cannot be defeated by 
a subsequent relinquishment (9 L. D., 440, 461; 29 L. D., 471 [1717]. It is further 
held that a timber culture entryman cannot, where contest is brought against his 
entry, avail himself of a partial compliance with the law to retain a proportionate 
part of the land entered (13 L. D., 459). 

It is clearly established—in fact is not re eee the defendant has not complied 
with the law in the matter of the area of trees planted. At best he can be said to 
have planted but five acres in the manner in which the law required ten acres to be 
planted. Whatever other expenditure he may have made upon the tract, he was 
clearly in default in that material particular, a default so serious as to be fatal. 


There is thus presented a record in which, had the entry originally 
made been for the north half only of the quarter section, it would have 
shown so full and unquestioned compliance with the law as to be not 
only beyond attack, but to merit special commendation. 

It is not the opinion of the Department, on reconsideration of the 
case, that any rule of law or of former decisions requires so severe a 
decision of the present case as that under review. 

The preference right is not a right vested until a contestant has 
‘‘ contested, paid the land office fees, and procured the cancellation ” 
of the entry attacked. This is the plain wording of the acts of May 
14, 1880 (21 Stat., 140), and July 26, 1892 (27 Stat., 270). The con- 
testant’s preference right is in the nature of a reward offered to an 
informer. The general rule as to the vesting of right under such — 
statutes accords with the plain wording of this statute—viz: that the 
right does not become vested until judgment, and may be cut off (1) 
by a repeal of the statute (United States ». Connor, 138 U. 8., 61); 
(2) by a pardon (United States v. Harris, 1 Abbott, U. 8., 110; United 
States ». Lancaster, 4 Wash., U. S., 64; Brown ». United States, 1 
Wool., U. 8., 198); or by remission of the penalty by competent 
authority pending the proceedings (United States v. Morris, 10 
Wheat., 246). So in many decisions of the Department it is held that 
a contestant gets no preference right unless the PCy eones is the 
result of the contest. 

An entryman may relinquish at pleasure to the government any 
governinental subdivision of his entry, if no transfer has been made. 
(Smith vw. Crawford, +L. D., 449; Joseph Hurd, 2 L. D., 317; Alfred 
Ansecomb, 26 L.D., 337, 339; Walters v. Northern Pacific R. R. Co., 
23 L. D., 492, 494.) A relinquishment takes effect at once upon its 
filing. The local office, therefore, erred in not accepting and noting 
the relinquishment offered. 
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Had they done so, the contestant’s preference right would have at 
once attached. He could then have determined whether he would 
_ prosecute the contest as to the remainder of the entry. . 

A review of published departmental decisions fails to disclose any 
decision that a relinquishment of part of an entry may not be made 
before trial of a pending contest. Webb v. Loughrey ef al., 9 L. D., 
440; Brakken ». Dunn ¢ a/., 9 L.D., 461, and Hornsby v. Carson é ai., 
29 L. D., 171, were cases wherein relinquishments were made of the 
entire tract pending contest, thereby taking the entryman out of the 
case as no longer a party in interest, and a third party claimed right 
to make entry. The question determined in those cases was, whether 
the contestant could be defeated of his preference right. The cases 
properly decided that the contestant may prove his charge and estab- 
lish his preference right. To hold that a relinquishment filed pending 
contest defeated the preference right would practically nullify the 
statute by giving the entryman in every contest power to do so, 
Abbott v. Willard, 18 L. D., 459, was where a relinquishment of part 
of an entry to save the remainder intact was first applied for, after 
trial in the local office, on the appeal to your office. It was an attempt 
to change the issue after the trial was had. ‘The issue tried, the costs 
of which the contestant had borne, was as to the validity of the entire 
entry. The contestant at his own expense contested and had procured a 
cancellation of the entry as far as the trial court could go. The sub- 
sequent proceedings were appellate only, and the contestant ought not 
to be defeated by defendant’s election to relinquish part of the land 
during the appellate proceedings. He is entitled to a judgment upon 
the issues and proceedings had. The case was, therefore, correctly 
decided. | - 

The present case is clearly distinguishable from any of the fore- 
going. The relinqguishment was filed before trial. The contestant, 
before any costs accrued, got half the land. He had no vested right 
by the mere filing of complaint, before judgment, to take from defend- 
ant $2,000 of improvements, which standing on half of the land he 
could not assail, and which the entryman seeks to save by relinquish- 
ment of half the ground. 

Under the snpervisory power of the Secretary of the Interior, as 
head of the land department, he has all the powers for protection of 
equities arising from fraud, accident, mistake, part performance, or 
other head of equitable jurisdiction, that a court of chancery would 
have. This doctrine is clearly announced in Williams v. United States 
(188 U.5., 514, 524), and where, as in this case, an entryman has 
obviously strong equities, and presents and claims them before put- 
ting the contestant to the costs of a trial, by filing a relinquishment, 
so as to conform his entry to what he can properly claim under the 
law, then, independently of any question of strictly legal right of an 
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entryman to make such relinquishment, it ought in equity and good 
conscience be allowed him. | 

No mala jides existed in the inception, or yet in the prosecution of 
the entry after it was made. The performance was such as entitled 
the entryman to hold half the land; he might originally have made his 
entry for that quantity, and Beton trial or incurrence of costs by the 
contestant he offered to relinquish so much as was in exeess of what 
he could rightly hold. He, therefore, may be, and should be, allowed 
to relinquish the excess of his entry and save thereby the tet ONE 
ments and expenditures he has in good faith made. 

The departmental decision of May 6, 1901, is therefore recalled and 
vacated, your office decision and the facie and reecomniendation of 
the local office are reversed, the relinquishment for the south half of | 
said entry will be noted, and the remainder of said entry held intact. 


MINING CLAIM—APPLICATION FOR PATENT—CONFLICT. 


THe Wanpa Goip Minine Co. v. Tor E. F. C. Mryrine anp 
| : Micuurwe Co. 


An application for mineral patent which ineludes ground embraced in a prior or 
pending application for patent should not be received as to the ground in conflict; 
but where such an application has been received, and proceedings had thereon, — 
and an adverse claim has been filed and suit brought upon it in a court of com- 
petent jurisdiction, the application will not be rejected and the parties required 
to begin proceedings anew, but the adverse suit will be recognized as a stay of 
proceedings on the application for patent until the suit shall have been finally 
determined, after which the application will be adjudicated in accordance with 
that determination. 


Secretary [Hitchcock to the Cannas: of the General Land Office, 
(W. V. D.) November 26, 1901. (A. B. P.) 


Septeniber. 25, 1900, the application, No. 2237, for patent to the 
Black Crow lode mining claim, survey No. 11,530, Pueblo, Colorado, 

land district, was declared finally rejected and canceled of record in 
- your office, pursuant to departmental decision of August 7, 1901 (not 
reported), in the case of J. J. Miller e¢ ad. «. Thomas Gardner e¢ ad. 
The reason for such rejection was, that the applicants, Gardner e¢ ad., 
had not expended, within the time provided by the statute (Sec. 2325, 
R. S.), $500 in labor or improvements for the development of the 
claim. 

Notice by your office of the final action in that case did not reach 
the local office until September 28,1900. In the meantime, September 
21, 1900, The E. F. C. Mining and Milling Company (hereinafter called 
The E. F. C. company) presented at the local office an application for 
patent to the Rittenhouse, E. F. C., Alva, and W. E. 8. lode mining 
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claims, survey No. 10,456, each of which claims as applied for, except 
the W. E.S., embraced ground included in said application, No. 2237, 
for the Black Crow claim; and September 26, 1900, the Wanda Gold 
Mining Company (hereinafter called the Wanda company), theretofore 
one of the co-applicants with said Gardner but now claiming to be sole 
owner of the Black Crow location, presented a new application for 
patent to that claim, embracing substantially the same ground included 
in application No. 2237. Notwithstanding the local office was yet 
without advice of final action in the matter of said application, No. 
9237, for the Black Crow claim, and that such application was there- 
fore still a matter of record in that office, the said applications of Sep- 
tember 21 and 26, 1900, were received by the local office on those 
dates, respectively. | | 

The local office subsequently decided that as the application of The 
E. F. C. company was first received it was entitled to precedence, and 
the same was accordingly formally placed of record October 17, 1900. 
Notice thereof by publication and posting was begun October 20, 1900. 
On the former of these dates the notice previously submitted by the 
Wanda company with its application was returned by the local office, 
and the company was required to exclude from its application for 
patent the ground in conflict between the Black Crow and the Ritten- 
house, E. F. C., and Alva claims. From the action of the local office 
adverse to the new application for patent to the Black Crow claim the 
Wanda company appealed, and also in accordance with the suggestion 
of the local office, filed an adverse claim against The E. F. C. com- 
pany’s application as to the Rittenhouse, E. F. C., and Alva claims, 
Suit was commenced on the adverse to determine the right of pos- 
session to the ground in controversy. The suit is apparently still 
pending. | 

February 11, 1901, your office, upon consideration of the appeal of 
the Wanda company, held that neither company’s application for pat- 
ent could be recognized as valid for any part of the ground formerly 
included in the application, No. 2237, of Gardner e¢ af. The E. F.C. 
company’s application was accordingly held for rejection as to all the 
ground in controversy and the application of the Wanda company was 
held for rejection zn tote. From that decision the Wanda company 
appealed. The EK. F. C. company subsequently filed a motion for 
review, but the same was not considered by your office, because of the 
appeal previously taken by the Wanda company. Under the cireum- 
stances, the motion for review will be here considered as an appeal by 

The E. F. C. company: 

‘The receipt of the applications of The E. F. C. and Wanda com- 
panies, September 21 and 26, 1900, respectively, and the subsequent 
action of the local officers, whereby all the rights of precedence were 
accorded to the former and the burdens of subordination to the latter, 
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amounted to entertaining and giving full recognition to new or junior 
applications for patent when the land was, at the time of their pres- 
entation, embraced in an existing application which was still intact 
_upon the records of the local office. ed ? 

That action was clearly contrary to the spirit and intent, if not the 
Jetter, of the Mining Kegulations in force at the time (Par. 49, 25 
L. D., 577, and 28 L. D., 602; Aspen Mountain Tunnel Lode No. 1, 
26 L. D., 81) and still in force (Par. 44 of Regulations approved July 
26, 1901, 31 L. D., +), wherein it is declared: _ 

Before receiving and filing a mineral application for patent, local officers will be 
particular to see that it includes no land which is embraced in a prior or pending 
application for patent or entry, or for any lands embraced in a railroad selection, or 
for which publication is pending or has been made by any other claimants, and if, 
in their opinion, after investigation, it should appear that a mineral application 
should not, for these or other reasons, be accepted and filed, they should formally 
reject the same, giving the reasons therefor, and allow the applicant thirty days for 
appeal to this office under the Rules of Practice. 

The applications in question, when offered for filing, should not 
have been received by the local officers for any ground embraced in 
the prior application No. 2237, then still intact upon their records, but 
should have been promptly rejected as to such ground. The chief 
purpose and object of the regulations on the subject are to secure the 
orderly disposal of applications for patent to mining claims and 
thereby to prevent unnecessary complications. A careful observance 
of the regulations by the local officers should be insisted upon. 

It is not believed that the best results would be accomplished in this 
case, however, by now rejecting The E. F. C. company’s application 
for patent and requiring the parties to retrace their steps and begin 
proceedings anew. Though the application was, to the extent stated, 
irregularly received at the time it was offered, proceedings have been 
had upon it by the publication and posting of notice, an adverse claim 
has been filed by the Wanda company wherein possessory title to the 
eround with respect to which the irregularity arose is asserted, and 
suit on the adverse has been brought and is now pending in the courts. 
No reason is apparent why the rights of the conflicting or adverse 
claimants to the ground in controversy may not be fully determined 
in that suit, and, it is believed, with as nearly an equal opportunity to 
each of the contending parties as would be secured if new patent pro- 
ceedings were required and a new suit thus made necessary. 

The decision appealed from is accordingly reversed, with direction 
that the Wanda company’s adverse suit be recognized as a stay of pro- 
ceedings in the case until said suit shall have been finally determined. 
The E. F. C. application will then be adjudicated in accordance with 


that determination. 
The Wanda company’s application will stand rejected unless the 
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company should exclude therefrom all conflict with the Rittenhouse, 
E. F. C., and Alva claims, in which event, if no other objection shall 
appear, the application may be accepted and pr oceedings had thereon 
as in other cases. , 


APPLICATION TO PURCHASE—NON-MINERAL AND NON-PROSECUTION 
AFFIDAVIT—SECTION 2, ACT OF JUNE 15, 1880. 


SIERRA LUMBER Co. 


An application to purchase under section 2 of the act of June 15, 1880, will not be 
allowed in the absence of an affidavit showing the non-mineral character of the 
land applied for and that no prosecution or proceeding has been had against the 
applicant on account of any trespass committed or material taken from any of 
the public lands subsequent to March 1, 1879. 


Secretary Hitchcock to the Commassioner of the General Land Office, 
(W. V. D.) November 26, 1901. | (J. R. W.) 


The Sierra Lumber Company appealed from your office decision of 
Apri] 20, 1901, requiring additional proof upon its application, as 
transferee of Harriett J. Shipley, to ara under section 2 of the 
act of June 15, 1880 (21 Stat., 237), the S. SW. 4, Sec. 25, T. 28 N., 
R. 4 E., M. D. M., Redding, Caltomnin. 

October 18, 1875, Harriett J. Shipley, as widow of John H. Shipley, 
made entry for the tract as additional to her original entry for the 
SE. +S5W. ¢and SW. 45E. 4, Sec. 32, T. 22, R. 29, made at Spring- 
field, Missouri, October 29, 1874, which additional entry was canceled, 
June 20, 1877, for the reason that the alleged military service of John 
H. Shipley, in Co. C, 15th Mo. Cay. Vol., could not be verified. In 
the meantime, November 24, 1875, Mrs. Shipley, by deed in due form, 
conveyed said land to Alvinza Hayward, who by deed, September 20, 
1877, conveyed for value to the applicant. June 2, 1900, the Sierra 
- Lumber Company applied to enter the land. Your office decision 
required of the applicant— 
an affidavit showing the non-mineral character ef the land applied for, and that no 
prosecution or proceeding has been had against said transferee, its employees, or 


agents, on account of any trespass committed or materials taken from any of the 
public lands subsequent to March 1, 1879. 


It is assigned for error that a non-mineral affidavit was in fact filed 
with the application; that no non-mineral affidavit is necessary: and 
that no non-prosecution affidavit is requisite because the fourth sec- 
tion of the act applies only to the first section and not to entries under 
the second section. 

The claim that a non-mineral affidavit was in fact filed seems to be 
without foundation in fact. No such affidavit appears in oo files, 
except that made October, 1875. 
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That the fourth section of the act applies to the entire act is the 
express declaration of the act itself. Mineral lands are expressly 
excepted from its operation, and being excepted a non-mineral affida- 
vit is required as in cases of other entries limited to non-mineral lands. 
The fourth section contains two distinct clauses. The first relates to 
the character of the land applied for, and excepts mineral land from 
its operation;. the second clause relates to persons, and provides that: 

No person who shall be prosecuted for or proceeded against on account of any 
trespass committed or material taken from any of the public lands, after March 
first, eighteen hundred and seventy-nine, shall be entitled to the benefit thereof. 

So far as any provisions of the act relate to persons this provision — 
must be held to be as applicable as is the first clause to the character 
of the land. The second clause ean not be limited in operation to the 
first section without also so limiting the first clause. Such limited 
operation might have been given by making the fourth section a pro- 
viso upon the first, and changing the word act to section. But as 
Congress expressly says that ‘‘ this act” shall not apply to mineral 
_lands, nor shall certain persons have the benefit ‘‘ thereof,”— “‘ thereof ” 
referring to the act—no other construction of this provision is possi- 
ble than that given by your office— 
that Congress, while granting immunity for this class of violations of the land laws 


committed prior to March 1, 1879, intended to deprive such persons as should in the 
future persist in violating the law from deriving the benefit of the act. 


Your oftice decision is affirmed. 


\ 
‘ 


OKLAHOMA LAND—TOWNSITE—APPLICATION TO COMMUTE. 
ARTHUR Y. BOSWELL. 


The general provisions of the town-site laws control in the allowance of town-site 
entries upon the lands ceded by the Kiowa, Comanche and Apache Indians; 
and the special provision, authorizing the commutation of homestead entries for 
town-site purposes, contained in the second proviso of section 22 of the act of 
May 2, 1890, is not applicable td entries made upon said lands. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
CW. V. D.) November 26, 1901. (J. H. F.) 


The Department is in receipt of your office letter of November 12, 
1901, transmitting for its consideration a petition, and accompanying 
plat, filed by Arthur Y. Boswell, wherein he prays that he may be 
allowed to commute, for townsite purposes, part of his homestead 
entry, No. 1880, made August 24, 1901, for the NE. 4, Sec. 31, T. 1 
N., R. 17 W., I. M., in the Lawton land district, Oklahoma. 

Boswell’s petition and the accompanying plat were originally filed 
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in the Department September 4, 1901, and were referred to your office 
for appropriate action. By your office letter aforesaid the papers 
were returned with your report thereon to the effect that the petition 
and plat filed by Boswell do not in any particular ‘conform to the 
requirements of General Land Office Circular (page 54), approved 
July 11, 1899, relating to the commutation of homestead entries for 
townsite purposes, but you further state the petition presents the 
question as to whether any portion of Boswell’s entry can be com- 
muted for townsite purposes under the second proviso contained in 
section 22 of the act of May 2, 1890 (26 Stat., 81), and you accord- 
ingly ask for such instructions in oe premises as the Department 
might deem advisable. 

The provision authorizing homestead sneeynine to commute their 
homestead entries, for townsite purposes, contained in the second pro- 
viso of section 22 of the act of May 2, 1890, as distinguished from the 
general provisions of the townsite laws, is special in character and is 
as follows: 
fEThat in case any lands in said Territory of Oklahoma which may be occupied and 
filed upon as a homestead, under the provisions of law applicable to said Territory, 
_ by a person who is entitled to perfect his title thereto under such laws, are required 
for townsite purposes, it shall be lawful for such person to apply to the Secretary of 
the Interior to purchase the lands embraced in said homestead or any part thereof 
for townsite purposes. He shall file with the application a plat of such proposed 
townsite, and if such plat shall be approved by the Secretary of the Interior, he shall 
issue a patent to such person for land embraced in said townsite, upon the payment 
of the sum of ten dollars per acre for all the land embraced in such townsite, except 
the lands to be donated and maintained for public purnones as provided in this 
section. ° 

The land embraced in Boswell’s entry is part of what was formerly 
known as the Kiowa, Comanche and Apache reservation opened to 
settlement and entry August 6, 1901, in pursuance of the President’s 
proclamation issued July 4,1901. The act of June 6, 1900 (81 Stat., 
672, 676), ratifying the agreement with said Indian tribes, being the 
act under which the lands in question were opened to settlement and 
entry, and the President’s proclamation aforesaid, both expressly 
provide that said lands should be disposed of ‘‘under the general 
provisions of the homestead and townsite laws of the United States.” 

The act of May 2, 1890, supra, also contains a further special pro- 
vision to the effect that ‘‘all persons who shall settle on land in said 
Territory under the provisions of the homestead laws of the United 
States and of this act shall be required to select the same in square 
form as nearly as may be.” In the recent case of Calvert v. Wood 
(31 L. D., 83), the Department was called tipon to determine whether 
this special provision was applicable to entries made on the Kiowa, 
Comanche and Apache lands, under the provisions of the act of June 
6, 1900, above quoted, and it was therein held that the general provi- 
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sions of the homestead law, as found in section 2289 of the Revised 
Statutes, as amended by act of March 3, 1891 (26 -Stat., 1095), would 
control as to the form of entries made on these lands. The ** veneral 
provisions” of the townsite laws of the United States referred to in 
the act of June 6, 1900, supra, are found in sections 2380 to 2389, 
inclusive, of the Revised Statutes, and in view of the ruling announced — 
in the case cited it is evident that these general provisions must govern 
the allowance of townsite entries upon the Kiowa, Comanche and 
Apache lands, and that the special provision, authorizing the commu- 
tation of homestead entries for townsite purposes, contained in the 
second proviso of section 22 of the act of May 2, 1890, is not appli- 
cable to entries made on the lands in question. Conceding that the 
special provision contained in the act of 1890, sepra, is broad enough 
in terms, in the absence of other legislation affecting its operation, to 
embrace lands in the Oklahoma Territory acquired from the Indians 
subsequently to the passage of that act, the Department is of opinion 
that the language, hereinbefore quoted, employed in the act of June 
6, 1900, operated to exclude the lands thereby authorized to be opened 
to settlement and entry from any effect which such special provision 
might otherwise have had relative thereto. 

The fact that it was expressly provided in the act of 1900, supra, 
that the lands therein designated should be disposed of under the 
‘‘general provisions” of the homestead and townsite laws of the 
United States evidenced a then present intention on the part of Con- 
eress to thereby render inapplicable to said lands the special provi- 
sion contained in the act of 1890 to which reference has been made. 

Boswell’s petition is, accordingly, denied and the accompanying 
plat filed therewith is rejected. - 


ARNOLD WINK. 


Motion for review of departmental decision of August 29, 1901, 31 
L, D., 47, denied by Secretary Hitchcock November 26, 1901. 


INDIAN LANDS—ALLOTMENTS—ACT OF JUNE 6, 1900. 
OPINION. 


Under article three of the agreement with the Shoshone and Bannack Indians, and 
the act of June 6, 1900, ratifying and confirming said agreement, each member 
of a family of said Indians occupying and cultivating, under the sixth section of 
the treaty of July 3, 1868, any portion of the lands ceded by said act of June 6, 
1900, is entitled to an allotment thereunder, restricted to the lands occupied at 
the date of agreement, not exceding 320 acres for any one family. 
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Assistant Attorney General Van Devanter to the Seeretary of the 
Lhnterior, December 4, 1901. (W.C. P.) 


With his letter of October 3, 1901, the Commissioner of Indian 
Affairs submitted for your approval a schedule of allotments to Indians 
upon the ceded lands of the Fort Hall Indian reservation in Idaho, and 
you have referred the matter to me for an opinion as to whether said 
allotments are in conformity with the provisions of the act of June 6, 
1900 (31 Stat., 672). | 

By the treaty of July 8, 1868, proclaimed February 24, 1869 (15 
Stat., 673), with the Shoshone and Bannack tribes of Indians a reser- 
vation described by metes and bounds was set apart for them and by 
Article VI it was provided as follows: © 

If any individual] belonging to said tribes of Indians, or legally incorporated with 
them, being the head of a family, shall desire to commence farming, he shall have 
the privilege to select, in the presence and with the assistance of the agent then in 
charge, a tract of land within the reservation of his tribe, not excgeding three hun- 
dred and twenty acres in extent, which tract so selected, certified, and recorded in 
the ‘land book,”’ as herein directed, shall cease to be held in common, but the same 
may be occupied and held in the exclusive possession of the person selecting it, and 
of his family, so long as he or they may. continue to cultivate It. 

Any person over eighteen years of age, not being the head of a family, may in like 
inanner select and cause to be certified to him or her, for purposes of cultivation, a 
quantity of land not exceeding eighty acres in extent, and thereupon be entitled to 
the exclusive possession of the same as above described. For each tract of land so 
selected a certificate, containing a description thereof, and the name of the person 
selecting it, with a certificate endorsed thereon that the same has been recorded, 
shall be delivered to the party entitled to it by the agent, after the same shall have 
been recorded by him in a book to be kept in his office subject to inspection, which 
said book shall be known as the ‘‘Shoshonee (eastern band) and Bannack Land 
Book.”’ 

The President may at any time order a survey of these reservations, and when so 
surveyed Congress shal] provide for protecting the rights of the Indian settlers in 
these improvements, and may fix the character of the title held by each. The 
United States may pass such laws on the subject of alienation and descent of prop- 
erty as between Indians, and on all subjects connected with the government of the 
Indians on said reservations, and the internal police thereof, as may be thought 

proper. 


By an agreement ratified and confirmed by act of Congress approved 
June 6, 1900, supra, the Indians ceded to the United States a portion 
of their reservation described by metes and bounds for which they. 
were to be paid $600,000. Article III of that agreement reads as 
follows: | 


Where any Indians have taken lands and made homes on the reservation and are 
now occupying and cultivating the same, under the sixth section of the Fort Bridger 
treaty hereinbefore referred to, they shall not be removed therefrom without their con- 
sent, and they may receive allotments on the land they now occupy; but in case they 
prefer to remove they may select land elsewhere on that portion of said reservation 
not hereby ceded, granted, and relinquished and not occupied by any other Indians; 
and should they decide not to move their improvements, then the same shall be 
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appraised under direction of the Secretary of the Interior and sold for their benefit, 
at asum not less than such appraisal, and the cash proceeds of such sale shall be 
paid to the Indian or Indians whose improvements shall be so sold. 


The ratifying act contains the following provision: 


That before any of the lands by this agreement ceded are opened to settlement or 
entry, the Commissioner of Indian Affairs shall cause allotments to be made of such 
of said lands as are occupied and cultivated by any Indians, as set forth in article 
three of said agreement, who may desire to have the same allotted to them; and in 
eases where such Indian occupants prefer to remove to lands within the limits of the 
reduced reservation, he shall cause to be prepared a schedule of the lands to be 
abandoned, with a description of the improvements thereon, and the name of the 
Indian occupant, a duplicate of which shall be filed with the Commissioner of the 
General Land Office. | 


It seems from the protests filed and the report of the Commissioner 
of Indian Affairs, that the allotments made within the lines of the 
ceded tract have not been restricted to lands occupied and cultivated 
by Indians. On the other hand, where an Indian was occupying and 
cultivating land, an allotment of eighty acres, as provided in the ‘‘ gen- 
eral allotment act,” has been awarded to him, and each member of his 
family has also been given a like allotment, sometimes adjoining or in 
the immediate vicinity of the tract selected by and for the head of the 
family, and sometimes several miles distant therefrom. 

The treaty, it will be noted, provides that the land taken under it 
‘may be held in the exclusive possession of the person selecting it and 
of his family,” and the evident purpose of the agreement was to pro- 
tect the persons within the purview of that provision in their possession 
by allowing them to take allotments of such lands. To effectuate this 
purpose, all members of a family so occupying a portion of these lands 
should be given allotments, with the proviso that such allotments be 
restricted to the lands occupied, not So three hundred and - 
twenty acres for any one family. | 

There is nothing in either the agreement or the ratifying act to 
warrant the conclusion that it was intended to appropriate to the pur- 
pose of the allotments provided for any land not occupied at the date 
of the agreement. The provision providing for these allotments, 
which is a concession or gift to the Indians, specifically describes the 
lands from which the allotments may be made as those which they (the 
Indians) ‘‘now occupy.” If it had been intended to allow lands not 
occupied to be taken in sufficient quantity to provide each member of 
the family of one coming within the terms of said provision, without 
regard to the fact of occupancy, words denoting that intention would 
have been inserted. The provision of the ratifying act respecting 
those allotments restricts them to lands occupied and cultivated by 
J ndians, and it contains nothing to indicate an intention to enlarge the 
provision of the agreement. 

To the extent that the allotments in the schedule submitted were 
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made upon a theory different from the views herein expressed, they 
were, In my opinion, not made in accordance with the provisions of 
law. | 
Approved, December 4, 1901: 
K. A. Hrrcucock, Secretary. 


DESERT LAND—ACT OF AUGUST 18, 1894. 
INSTRUCTIONS. 


A sparse and stunted growth of trees which may exist with little moisture and is 
frequently found upon arid lands actually unfit without irrigation for ordinary 
agricultural purposes, should not be held as necessarily indicative of the non- 
desert character of the land, and hence excluding it from selection under the 
act of August 18, 1894. 


“Seerctaury [Titehcock to the Commissioner 0 f the General Land Office 
(W. V. D.) Decenber 6, 1901. (EK. F. B.) 


The Department is in receipt of your report of October 1, 1901, 
upon a letter from the State land agent of the State of Oregon, ask- 
ing whether certain lands described therein would be considered desert 
Jands within the meaning of the fourth section of the act of August 
—6-18, 1894 (28 Stat., 372, 422), providing for the donation to certain 
States of desert lands found therein. 

It is stated in said letter that the State desires to segregate for irri- 
gation and reclamation under said act a body of lands the character of 
which is described as follows: 

It is entirely destitute of water and is strictly a desert, but on certain portions ot 
it there is a scattering growth of Junipers. The Juniper, and especially the scrubby 
variety growing on this desert, is not suitable for lumber, can be used only for wood 
and fence posts, and there is no more of such wood on any quarter-section than will 
be necessary for the use of the settler on that quarter-section; it can not be made 
into lumber and shipped away, and’ can be used only in the immediate vicinity of 
its growth. 

Referring to the regulations of the Department controlling the 
selection of desert lands under said act, which provide that lands con- 
taining sufficient moisture to produce a natural growth of trees are 
not to be classed as desert lands, you express the opinion that said 
rule should be liberally construed, for the reason that the land is 
doubtless unfit for cultivation without irrigation, or else it would have 
been entered long ago. To that end you reconimend that said regula- 
tions should be amended by the following addition: 


Provided, That a sparse and stunted growth of trees having no merchantable value, 
shall not cause the land on which they grow to be classed as non-desert. 


The lands subject to selection under the act of August 18, 1894, are 
desert lands as defined by the act of March 3, 1877 (19 Stat., 377). 


* 


¢ 
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Hence the rules prescribed by the Department for determining the 
character of lands subject to entry under the desert-land Jaw must con- 
trol in determining the character of lands subject to selection under 
the act of August 18, 1894, and those rules are incorporated in the 
regulations for carrying into effect the last-mentioned act. 

The rule referred to in your report is based upon the heehee 
lands containing sufficient moisture to produce a natural growth of 
trees would, in ordinary seasons, contain sufficient moisture to pro- 
duce agricultural crops. In the letter of the Department of May 11, 
1888 (6 L.D., 662, 665), holding that a growth of Mesquite trees on 
the land will not exclude it from entry under the desert-land law, if it 
will not produce an agricuwtural crop without irrigation, it was said 
that the existence of ordinary timber trees on the land ‘‘is evidence of 
the fact that the land is not desert. If the ordinary forest trees will 
grow upon land there is puuCIOnt moisture in the soil to render the — 
land non-desert in character.’ 

The purpose of the act of March 3, 1877, was to Gaia within its 
operation all Jands in the designated States and Territories that could 
not be successfully cultivated and made profitable for agriculture with- 
out irrigation. The third section of the act declares that the deter- 
mination of what may be considered desert-land shall be subject to the 
decision and regulation of the Commissioner of the General Land Office. 
While rules have been adopted to aid in determining whether lands are 
desert or non-desert in character, such rules should not arbitrarily con- 
trol your judgment where it clearly appears that lands are actually 
desert and of the character contemplated by the act, although they 
may not come within the strict letter of the rule. 

A growth of ordinary forest trees on Jand in the arid region may, 
as a general rule, be accepted as evidence of the non-desert character 
of the land. It is, however, a mere presumption that lands containing 
sufficient moisture to produce trees will produce agricultural crops, 
but, like all presumptions of fact, .1t may he rebutted by proof showing 
that the land is actually desert in character and will not produce agri- 
cultural crops without irrigation. 

There appears to be no necessity for an ienenament to the rule 
referred to. It should be construed by vou with a view to attain the 
true intent and meaning of the act in accordance with the views above 
set forth. 

A sparse and stunted growth of trees whieh: may exist with little 
moisture and is frequently found upon arid lands actually unfit with-— 
out irrigation for ordinary agricnltural purposes, is not within the 
spirit and intent of the rule. | 

There being no application before the Department for its approval 
as to any particular tract or tracts, no decision is hereby made with 
reference to the tracts referred to by the State agent. His letter is — 
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returned to your office to be placed with the files thereof, and you will 
-advise him with reference thereto in the light of the instructions 
herein given. 


RAILROAD GRANT—ACT OF JULY 2, 1864—JOINT RESOLUTION OF MAY 


NortHEeRN Paciric Ry. Co. vw. SMITH ET AL. 


Lands within the overlap of the grant made by the act of July 2, 1864, to the Northern 
Pacifie Railroad Company, and the grant made to the same company by the 
joint resolution of May 31, 1870, are subject to indemnity selection by said com- 
pany under the latter grant. 

Spaulding v. Northern Pacific R. R. Co., 21 L. D., 57, overruled. 

Selections of lands under the act of June 4, 1897, while of record and awaiting con- 
sideration, bar indemnity selection of the same lands under a railroad grant. 

In determining priorities of claims in a controversy arising upon the filing by a rail- 
road company of a list of selections, regular in form, upon the day the plat of 
survey of the township in which the selected lands are situated was officially 
filed, and the presentation, on the same day, of homestead applications for said 
lands, the actual time of the presentation of the claims will be recognized. 


Seerctary Hitchcock to the Commissioner of the General Land Office, 
(W. Y. D.) December 5, 1901. (F. W. C.) 


The Northern Pacific Railway Company, successor in interest to 
the Northern Pacific Railroad Company, has appealed from your office 
decision of July 16, last, in the matter of its attempted selection of 
certain lands in the Vancourer land district, Washington, included in 
indemnity list No. 105. 

The tracts described in said list are in townships 4 ana 5 north, 
range 5 east, and are within the indemnity limits of the grant fade 
_ by the joint resolution of May 31, 1870 (16 Stat., 378), in aid of the 
construction of that portion of said road extending from Portland, 
Oregon, northward to Tacoma in the State of Washington. They are 
also within the limits of the grant made by the act of July 2, 1864 
(13 Stat., 865), in aid of the construction of that portion of the main 
line of the Northern Pacific railroad va the valley of the Columbia 
river to Portland. This portion of the main line was never ‘con- 
structed and the grant appertaining thereto was forfeited by the act 
of September 29, 1890 (26 Stat., 496). The plats of survey of said 
townships were declared officially filed at 9 a. m. on May 21, 1900, 
and on that day the Northern Pacific Railway Company filed its 
indemnity list No. 105, in which it selected these lands in lieu of others 
lost within the place limits of its grant. . The local officers rejected 
said list because the lands were a part of those forfeited by the act of 
September 29, 1890. From this action the railway company duly 
appealed. 
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The action of the local officers was evidently based upon depart- 
mental decision in the case of Spaulding v. Northern Pacific R. R. Co. 
(21 L. D., 57). 

Under date of September 20, last, the Attorney-General enclosed a 
copy of the decision of the circuit court of the United States in the 
district of Washington, western division, in the suit brought by the 
United States against the Northern Pacific Railroad Company to have 
judicially determined the question as to the rights of said company 
within the overlap of the grants before described, which decision was 
in favor of the Northern Pacific Railroad Company, and was hased 
upon the decision of the supreme court in the case of the United States 
-v. the Oregon and California Railroad Company (176 U. S., 28). The 
circuit court’s decision appearing to be fully justified by the supreme 
court decision referred to, no appeal was taken from the former. In 
so far, therefore, as the rejection of said list was based upon the fact 
that the lands were within the limits of the main lineSgrant, the same 
must be set aside. 

From the statement contained in your office decision of July 16, last, 
it appears, however, that prior to the filing of said railroad indemnity 
list No. 105, a large portion of the lands included in said list had been 
selected under the act of June 4, 1897 (80 Stat., 11, 36). A list of 
these lands, the names of the claimants, and the dates of selection are 
given in said decision. 

It further appears that on the same‘ day that said indemnity list 
was filed, but subsequently to the filing of said list, a number of 
persons were permitted by the local officers to make homestead entries 
for portions of the land included in said indemnity list. Each of the 
entrymen, however, alleged settlement upon the land prior to the date 
of his application. On the day following the filing of said railroad 
indemnity list numerous other persons were permitted to make home- 
stead entries of portions of the land included in said list. These per- 
sons, also, alleged settlement prior to the time of the filing of the rail- 
road indemnity list. A full description of the lands entered, including 
the names of the entrymen and the numbers of the homestead entries, 
together with the dates of the allowance thereof are set forth in your 
said office decision. 

Said decision sustains the rejection of the railroad indemnity list as 
to the lands selected under the act of June +, 1897; also as to the lands 
entered on the day of the filing of said list, and cites as authority for 
giving precedence to such entries the following cases: St. P., M.& M. 
Ry. Co. ». Gyuve (1 L. D., 331); N. P. R. R. Co. v. Parker & Hopkins 
(2 L. D., 569); Mattson v. St. P., M. & M. Ry. Co. (5 L. D., 356). 
With regard to the entries allowed on the day following the filing of the 
railroad indemnity list, said decision makes provision for hearings, 
based upon the allegation of settlement made by the entrymen, in all 
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cases except that of Jackson E. Montz, in which it is held that a hearing 
is unnecessary because Montz was permitted by the local officers to make 
final proof upon his entry on which final certificate issued September 
~ 10, 1900, which proof was made after due publication of notice and 
shows continuous residence upon the land from April 30, 1894, to the 
date of the offer of proof. 

In its appeal the railway company urges error in your office decision 
in holding that the selections under the act of June 4, 1897, were suffi- 
cient to bar the railroad indemnity selection without first considering 
and determining the validity thereof. In the opinion of this Depart- 
ment the contention of the company in this respect can not be sus- 
tained. The validity of the selections under the act of June 4, 1897, 
is not questioned by the railway company and said selections, while of 
record and awaiting consideration, were sufficient to bar the selection 
of the same lands under the railr bal grant. 

With regard to the entries allowed upon the day of the tender of the 
railroad indemnity list, the appeal by the railway company urges that 
the cases relied upon in your said office decision do not support the 
action taken; that due notice of the filing of the township plats was 
given, and under departmental ruling they were considered as offi- 
cially filed at 9 a. m. on May 21, 1900, at which time the lands 
embraced therein became subject to entry by any qualified applicant 
or to selection on account of the railroad grant, being within the 
indemnity limits thereof; and that in determining priorities the actual 
time of presentation of the claim should be recognized and the rights 
of the company should not be suspended for a day, as would be the 
claimed result of your said office decision. , 

Irom a careful consideration of the matter, it is the opinion of this 
Department: that the contention of the company should be upheld. 
The cases relied upon in your said office decision involve lands with- 
drawn by operation of law upon the filing in the Department at Wash- 
ington of maps of location, notice of which must be communicated to 
the local officers at a later date. These cases merely give recognition 
to claims initiated by settlement on the land or the filing of a claim in 
the local office upon the day the rights under the grant attached by the 
filing of the maps before referred to. 

It must be held that if selection list No. 105 was regular in form, the 
same should have been accepted upon its filing as to the lands subse- 
quently included in these entries, but as each of the homestead appli- 
cants alleged settlement prior to the tender of the railroad indemnity 
list, it will be necessary that a hearing be ordered, after due notice to 
the company, to determine the truth of said allegations. 

With regard to the entries allowed on the day following the filing of 
the railroad indemnity list, the appeal by the railway company seems 
to take no exception to the action taken by your office decision in 
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ordering hearings except as to the case of Montz. The Department 
helieves the action of your office should also have been extended to the 
case of Montz, as the railway company, which was then asserting a 
claim to the land as shown by the local office records, was not specific- 
ally cited to appear at the time of his offer of final proof, and there- 
fore is not concluded by the proof so made. In this respect the deci- 
sion of your office is disapproved. 
Except as herein modified, your office decision is affirmed. 


INDIAN LAND—MINING CLAIM WITHIN TOW NSITE—ACT OF JUNE 6, 1900. 
INSTRUCTIONS. 


The provision of the act of June 6, 1900, whereby the mining laws were extended 
over the lands ceded to the United States by the Comanche, Kiowa and Apache 
tribes of Indians in the Territory of Oklahoma, was not intended to operate as 
an exceptlon to the settled principles applied by the land department in the 
administration of the public land laws generally. Controversies between min- 
eral and agricultural or townsite claimants, as to any of said ceded lands, are to 
be determined upon the same principles which apply to like controversies with 
respect to the public lands situated elsewhere. 

Lands not known to contain valuable mineral deposits at the time when, in the 
absence of such knowledge, the rights of an Indian allottee, or of a home- 
stead or townsite entryman, become fixed and vested, are not thereafter subject 
to exploration, location or entry by other parties under the mining laws, 

Rights once vested in an allottee, or in an entryman under the homestead or town- 
site laws, or in a town-lot purchaser, can not be affected by the subsequent 
exploration or location of the lands for minerals. 

No mining location of land within the county-seat town-sites of Law ton, Anadarko, 
or Hobart, made after the special reservation of those town-sites on June 24, 
1901, under the act of March 3, 1901, is of any validity or effect whatever. 

Congress having made no provision for a United States surveyor-general for the Ter- 
ritory of Oklahoma, and not having authorized the duties required to be per- 
formed by a United States surveyor or surveyor-general in the administration of 
the mining laws generally, to be performed in said Territory by any other offi- 
cer, it is the duty of the Commissioner of the General Land Office, in adminis- 
tering the mining laws as extended over the aforesaid ceded lands by the act of 
June 6, 1900, to perform, under the direction of the Secretary of the Interior, 
all executive duties appertaining to the surveying of mining claims located upon 
said lands, with the view of obtaining patents for such claims, and all similar 
duties in any manner respecting the conduct of proceedings to obtain such 
patents, and to enforce and carry into execution any and every part of the pro- 
visions of the mining laws with respect to said ceded lands, not otherwise spe- 
cially provided for in the act extending said laws over said lands. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. VY. D.) December 6, 1901. (A. B. P.) 
The pegeiooa is in receipt of your communications of November 


15 and 22, 1901, relating to the provision of the act of June 6, 1900 
(31 Stat., 672, 680), whereby the mining laws were extended over the 


DECISIONS RELATING TO THE PUBLIC LANDS. 150 


lands ceded to the United States by the Comanche, ioe. and Apache 
tribes of Indians in the Territory of Oklahoma. — 

With the communication of November 15 a proposed letter of 
instructions to the local officers having jurisdiction in the premises, 
on the subject of receiving applications for patent to mining claims, is 
submitted for the consideration of the Depar tment. 

The communication of November 22 is accompanied by a letter of 
November 16, 1901, addressed to your office by the register of the 
Jocal office at Lawton, Oklahoma, wherein it is stated, in substance, 
that numerous notices of ei locations have been filed with the 
Register of Deeds of Comanche county, Oklahoma, covering lands 
within the limits of the city of Lawton, which have been purchased 
from the government by lot owners in said city; that the entire city 
is practically covered by such mineral locations, and clouds upon the , 
titles of lot owners have thus been created, which have become a source 
of great annoyance, and are calculated to a affect the busi- 
ness interests of the city. 

_ The register asks that he be advised as to what effect, if any, the 
mineral claims thus asserted have or may have upon the property 
rights of lot owners in said city. 

You state that numerous letters are betng received by your office, 
calling attention to the conditions reported by the register, and, with- 
out recommendation, you submit the matter for the consideration of. 
the Department. 

The provision of the statute referred to is as follows: 

That should any of said lands allotted to said Indians or opened to settlement under 
this act contain valuable mineral deposits, such mineral deposits shall be open to 
location and entry, under the existing mining laws of the United States, upon the 
passage of this act; and the mineral laws of the United States are hereby extended 
over said lands. 

In an opinion by the Assistant Attorney-General for this Depart- 
ment, dated October 28, 1901, wherein said provision was considered 
and construed, it was held, in substance, (1) that lands which have 
been allotted to Indians, or lands to which a homestead entryman has 
acquired fixed and vested rights by reason of his compliance with the 
homestead laws, are not subject to the mining laws or to mineral 
exploration and entry: (2) that from the time of the passage of the 
act the body of lands which were to be allotted or opened to settle- 
ment under the act were subjected to the mining laws, and to mineral 
exploration and entry, so far as the same should be found to contain 
valuable niineral deposits; (3) that such lands were not always to be 
subject to the mining laws, or to mineral exploration and entry, but, 
like other lands, only so long as they should remain free from any 
vested right of ownership in an individual, Indian or white; (4) that 
upon their allotment in severalty, or upon title thereto being earned 
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by a homestead entryman by compliance with the homestead law, the 
lands allotted, or embraced in a homestead entry, cease to be subject 
to said mineral provision. 

There can be no question that the principles stated in said opinion 
are applicable to lands as to which vested rights of ownership have 
been acquired under the townsite law, as well as to lands which have 
been allotted to Indians, or which have been earned by entrymen under 
the homestead Jaw. 

These principles are in entire harmony with those long recognized 
and uniformly apphed by the land department in the administration 
of the public land laws generally. In the case of Kern Oil Company 
v. Clarke (30 L. D., 550), where the subject was discussed at Jength 
and many authorities cited and considered, the Department, among 
other things, said (p. 556): _ 

In the disposition of the public lands of the United States, under the laws relating 
thereto, it is settled law: (1) That when a party has complied with all the terms 
and conditions necessary to the securing of title to a particular tract of land, he 
acquires a vested interést therein, is regarded as the equitable owner thereof, and 
thereafter the government holds the legal title in trust for him; (2) that the right 
to a patent once vested, is, for most purposes, equivalent to a patent issued, and 
when in fact issued, the patent relates back to the time when the right to it became 
fixed; and (3) that the conditions with respect to the state or character of the land, 
as they exist at the time when all the necessary requirements have heen complied 
with by a person seeking title, determine the question whether the land is subject 
to sale or other disposal, and no change in-such conditions, subsequently occurring, 
ean impair or in any manner affect his rights. 

In view of the opinion of the Assistant Attorney General, it is clear 
that the mineral provision of the act of June 6, 1900, was not intended 
to operate as an exception to the settled principles applied by the land 
department in the administration of the public land laws generally. 
Controversies between mineral and agricultural or townsite clainiants, 
as to any of the lands over which the mining laws were extended by 
said provision, are to be determined upon the same principles which 
apply to like controversies with respect to the publie lands situated 
elsewhere. | 

Applications for patent to mining claims should not be received by 
local officers for any of the lands referred to, which may, at the time, 
be embraced in an Indian allotment, or in any existing entry under 
the homestead or townsite laws; and no protest by a mineral claimant, 
the object of which is to have the land claimed determined to be sub- 
ject to entry under the mining laws, should be accepted, as against 
any Indian allotment, or as against any entry under the homestead or 
townsite laws where the entryman has complied with all of the terms 
and conditions necessary to entitle him toa patent, unless the protest 
be accompanied by an allegation or averment, properly verified and 
corroborated, to the effect that the land was known to contain valuable 
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mineral deposits at the time when the Indian allotment was approved, 
or, as the case may be, when the terms and conditions necessary to 
obtain title under the homestead or townsite laws were complied with. 
Lands not known to contain valuable mineral deposits at the time 
when, in the absence of such knowledge, the rights of the allottee, or 
of the homestead or townsite entryman, become fixed and vested, are 
not thereafter subject to exploration, location, or entry by other 
parties under the mining laws. Rights once vested in an allottee or 
in an entryman under the homestead or townsite laws, or in a town lot 
purchaser, can not be affected by the subsequent exploration or location 
of the lands for minerals. | 

- No mining location of land within the county-seat townsites of 
Lawton, Anadarko, or Hobart, made after the special reservation of 
those townsites on J une 24, 1901, under the act of March 3, 1901 (81 Stat., 
_ 1093), is of any validity or effect whatever. Where the lands in these 
three townsites were so reserved they became appropriated and set 
apart for a specific purpose under the law, and were thenceforth with- 
drawn from the operation of the mining and other public land laws. 

In the matter of the surveying of mining claims with the view to 
obtaining patents therefor, the mining laws provide (Sec. 9395, R. 8.) 
that such surveys, excepting as to placer claims located upon surveyed 
lands, and which conform to legal subdivisions, where no further sur- 
vey or plat is required (Sec. 2321, R. 8.), shall be made by or under 
the direction of the United States surveyor-general. It is further 
provided that at the time of filing application for patent to a mining | 
claim, or at any time thereafter, within the sixty days’ period of publi- 
, cation, the claimant shall file with the registera certificate of the United 
States surveyor-general that five hundred dollars’ worth of labor has 
been expended or improvements made upon the claim by himself or 
grantors, and that the plat is correct, with such further description as 
may be necessary to identify the claim and furnish an accurate descrip- 
tion to be incorporated in the patent, and (Sec. 2334, R. S.) that the 
surveyor-general of the United States shall appoint, in each mining 
district containing mineral lands, as many competent surveyors as shall 
apply for appointment, to survey mining claims. 

The Congress has made no provision for a United States surveyor- 
general for the Territory of Oklahoma. Nor is there any provision in 
the statute extending the mining laws over the aforesaid ceded lands, or 
in any other, which specially directs or authorizes the duties required 
to be performed by the United States surveyor-general in the adminis- 
tration of the mining laws generally, as aforesaid, to be performed in 
said Territory by any other officer. The question arises, therefore, as 
to how said laws are to be executed with respect to the lands in said 
Territory over which they were extended by said act of June 6, 1900. 

In the absence of special legislation giving full and complete direc- 
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tions in the premises, resort must be had to the general laws confer- 
ring upon the land department jurisdiction and power in matters 
relating to the surveying and sale of the public lands. 

Sections 453 and 2478 of the Revised Statutes provide as follows: | 


Sec, 453. The Commissioner of the General Land Office shall perform, under the 
direction of the Secretary of the Interior, all executive duties appertaining to the 
surveying and sale of the public lands of the United States, or in anywise respecting 
such publie lands, and, also, such as relate to private claims of land, and the issuing 
of patents for all agents [grants] of land under the authority of the government. 

Sec. 2478. The Commissioner of the General Land Office, under the direction of 
the Secretary of the Interior, is authorized to enforce and carry into execution, by 
appropriate regulations, every part of the provisions of this title not otherwise spe- 
cially provided for. 

Referring to these sections, the supreme court, In the case of Knight 
x, United States Land Association (142 U. 8., 161, 177), said: 

The phrase, ‘‘under the direction of the Secretary of the Interior,’’ as used in 
these sections of the statutes, is not meaningless, but was intended as an expression 
in general terms of the power of the Secretary to supervise and control the extensive 
operations of the land department of which he isthe head. It means that, in the 
important matters relating to the sale and disposition of the public domain, the sur-: 
veying of private land claims and the issuing of patents thereon, and the administra- 
tion of the trusts devolving upon the government, by reason of the laws of Congress 
or under treaty stipulations, respecting the public domain, the Secretary of the 
Interior is the supervising agent of the government to do justice to all claimants ancl 
preserve the rights of the people of the United States. 


In Bishop of Nesqually 7. Gibbon (158 U. S., 153, 167) the court. 
speaking on the same subject, after referring to and quoting from the 
opinion in the former case of Knight ». United States Land Associa- 
tion, further said: 

It may be laid down as a general rule that, in the absence of some specific pro- 
vision to the contrary in respect to any particular grant of public land, its adminis- 
tration falls wholly and absolutely within the jurisdiction of the Commissioner of the 
General Land Office, under the supervision of the Secretary of the Interior. It is- 
not necessary that with each grant there shall go a direction that its administration 
shall be under the authority of the land department. It falls there unless there is 
express dir ection to the contrary. 


The mining laws of the United States, excepting certain amend- 
ments and cca statutes, not material to he here mentioned, consti- 
tute a part of the provisions of the title of the Revised Statutes 
(Title 32) referred to in said section 2478, and are therefore subject to 
and fall within the authority conferred by said section. | 

In view of these general statutory provisions, and of the decisions 
of the supreme court respecting the same, in the cases referred to, it 
is clearly the duty of the Commissioner of the General Land Office, 
in adniinistering the mining laws as extended over the aforesaid ceded 
lands by the act of June 6, 1900, to perform, under the direction of 
the Secretary of the Interior, all executive duties appertaining to the 
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surveying of mining claims located upon said lands, with the view to 
obtaining patents for such claims, and all similar duties in any manner 
respecting the conduct of proceedings to obtain such patents; and also, 
under like direction, to enforce and earry into execution any and 
every part of the provisions of the mining laws with respect to said 
ceded lands, not otherwise specially provided for in the act extending 
said laws over said lands. 

You are accordingly directed to appoint 1 in each of the land dis- 
tricts containing mineral lands, wherein said ceded Jands are situated, 
as many competent surveyors as shall apply for appointment to sur- 
vey Mining claims; and you will performall the duties appertaining to 
the surveying of mining claims located upon said lands for the purpose 
of obtaining patents from the government, and with respect to the 
- patent pr Sosedings: which would be performed by the United States 
~ surveyor-general if there were such an officer for the ary ot 
. Oklahoma. 

For their guidance in the premises, } you will furnish to the registers 
and receivers of the land offices having jurisdiction of applications to 
enter said ceded lands, copies of this decision. You will also supply 
sald officers with all necessary blanks, with the usual printed instruc- 
tions relating to the subject of applications for patent to mining 
claims, and with such special instructions, in accordance with the 
views herein expressed, as may be deemed proper to secure the 
effective administration of the mineral. provisions of said act of June 
6, 1900. 

The proposed letter of instructions submitted by your office is 
herewith returned, without approval. 

The applications of A. J. Meers, O. E. Noble, and G. W. Vickers, 
‘surveyors, for appointment to survey mining claims upon said lands, 
transmitted by your letters of September 30, October 3, and October 

5, 1901, respectively, are returned for your consideration and action 
under the directions herein given. 


HOMESTEAD—COMMUTATION—RESIDENCE. 
Fry v. KUpER. 
In the commutation of homestead entries constructive residence from the date of the 


entry will be recognized where settlement is made and residence established 
within six months thereafter. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V¥. D.) December 6, 1901. (J. R. W.) 


Christian C. Kuper appealed from your office decision of August 5, 
1901, holding his commutation proof to be prematurely made on his 
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homestead entry for the NW. 4 of Sec. 27, T. 103 N., R. 48 W,, 
Mitchell, South Dakota. 

December 2, 1896, Kuper made homestead entry. From January 
7, 1897, to December 2, 1898, the entry was suspended. Contest pro- 
ceedings were then instituted by Isaac N. Fry, which were dismissed 
by departmental decision of November 19, 1900 (unreported). Octo- 
ber 7, 1899, Kuper submitted commutation proof, which was held by 
the local office under rule 53 of practice until close of the contest. It 
appears from the commutation proof that Kuper claimed residence on 
the land only from December 19, 1898, to the time of final proof, a 
period of nine months and eighteen days. Your office decision held: 

Commutation proof is premature when made less than fourteen months after 
actual residence on the land was commenced. See act of June 3, 1896 (29 Stat., 
197) .... The entryman, it appears, was misled by the local officers, but neither “ 
their ignorance of the law nor the charge of duress can cure this defect .... In 
view of the facts above recited, he will be allowed thirty days from receipt of notice 
to return to the land and complete a residence (which added to his former residence) 
will amount to fourteen months, after which he may submit supplemental final proof, 
and the same will be duly considered by this office. | 

Kuper appealed, and cites this ruling as error. The argument 1s 
that a homestead entryman may commute his entry ‘‘ after six months 
constructive residence and eight months actual residence.” Citation 
is made to circular of July 9, 1896 (26 L. D., 544), wherein it is said, 
respecting the act of June 3, 1896 (29 Stat., 197), that: 

The second section of the act modifies the provisions of section 2301, Revised 
Statutes, as amended by the act of March 3, 1891, supra, so as to permit the commu- 
tation of homestead entries upon a showing of fourteen months’ compliance with the 
homestead law after the date of settlement, instead of after the date of entry, as for- 
merly required. Constructive residence from the date of entry will be recognized 
where settlement is made and residence established within six months thereafter. 

Section 2 of the act of June 3, 1896 (29 Stat., 197), provides: ‘** That 
all commutations of homestead entries shall be allowed after the expi- 
ration of fourteen months from date of settlement.” 

Nothing in the act indicates, or justifies, a different interpretation 
of it, where one commutes an entry after fourteen months’ compliance, 
fom that given where one consummates an entry in due course after 
five years’ compliance. The Department in construing the act in 
_ question in the circular of July 9, 1896, supra, gave it the construction 
that the fourteen months’ compliance of one commuting an entry may 
be of like character as of one consummating an entry, saying that: 

Constructive residence from the date of the entry will be recognized where settle- 
ment is made and residence established within six months thereafter. 

No decision of the Department is found holding otherwise. It 
therefore is held that a commuting entryman is, equally with others, 
entitled to credit for constructive residence during the first six months 
of his entrys 
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Is the entryman within tiie rule so announced? _ 

_ January 7, 1897, being not yet advised of Kuper’s entry, your afhiee 
directed the ‘Toca office to withhold said tract from disposition until 
further advised, which the local office received January 15, and the 
same day reported to your office Kuper’s entry. February 1, 1897, 
William H. Fry filed an application for reinstatement of his previous 
timber culture entry, on the ground that its cancellation was prema- 
ture, which was, March 27, 1897, granted by your office, and Kuper 
was required, within sixty days, to show cause why his entry should 
not be canceled. This rule was served April 2, 1897, and Kuper 
appealed. October 18, 1898 (27 L. D., 547), your office decision was 
reversed, Fry’s application denied, and Kuper’s entry held intact. 
December 2, 1898, Fry began contest against Kuper’s entry on ground 
of abandonment. The contest was dismissed on Kuper’s appeal tothe 
Department, by its decision of November 19, 1900 (unreported), upon 
the ground that it was prematurely brought, it being held by said 
decision that Kuper’s— 


entry was suspended during the period from January 7, 1897, until the decision of 
the Department, October 18, 1898, denying Fry’s motion for reinstatement and hold- 
ing Kuper’s entry intact. 


It was adjudicated that Kuper, although he did not establish actual 
residence on the tract until December 19, 1898, oceupied the status of a 
resident on the land January 7,1897, when the entry was suspended, 
and by reason of the suspension was excused from actual residence 
— until October 18, 1898, so that, excluding the tine of such suspension, 
he established actual residence within six months from the date of his 
entry, and that he was never in default, but in view of the law was 
continuously resident of the land. His expensive and persistent asser- 
tion of right, in face of a contest, sufficiently attests his good faith in 
seeking the land fora home. He is therefore entitled to the benetit 
of the six months’ constructive residence. 

The heirs of Fry, the deceased contestant, also ee from your 
office decision, assigning as error therein that hearing is thereby 
denied upon their contest filed January 22, 1901, alleging abandon- 
ment by Kuper subsequent to October 7, 1899. Residence subsequent 
to final proof, found to be satisfactory and sufficient, is not required. 

Your office decision rejecting Kuper’s tinal proof is reversed. 


RAILROAD GRANT—ADJUSTMENT—ACT OF JULY 1, 1898, 


Brown v. NORTHERN Paciric Ry. Co. 


The act of July 1, 1898, is limited to conflicting claims upon odd-numbered sections 
in either the granted or indemnity limits of the Northern Pacific land grant; 
hence conflicting claims to lands in an even-numbered section are not subject to 
adjustment under said act. a 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) | December 6, 1901. (F. W. C.) 


Your office letter of July 15, last, presents the facts with regard to 
the conflicting claims of Benjamin F. Brown and the Northern Pacific 
Railway Company to the NE. 4 of Sec. 22, T. 9 N., R. 10 W., Helena 
land district, Montana, with request for instructions as to whether 
said claims are subject to adjustment under the provisions of the act 
of July 1, 1898 (80 Stat., 597, 620). 

From the statements contained in your said office letter 1t appears 
that this tract was selected by the Northern Pacific Railroad Company 
on November 14, 1882, under the provisions of the act of June 22, 
1874 (18 Stat., 194), in lieu of the E. 4 of SE. 4, Sec. 19, T. 13 N., 
R. 11 W., and the S. $ of SW. ¢ of Sec. 29, T. 11 N., R. 3 W., State 
of Montana. 

On October 20, 1897, Brown tendered a homestead application for 
said NE. 4 of Sec. 22, which was rejected by the local officers for con- 
flict with the pending selection by the Northern Pacific Railroad 
Conipany, from which action he duly appealed, and on June 6, 1899, 
he filed his election to retain said tract under the provisions of the act 
of July 1, 1898, supra, alleging that he settled upon the tract in 
November, 1893, and that he has made improvements thereon to the 
value of about $600. . 

The act of July 1, 1898, is limited to conflicting claims upon odd- 
numbered sections in either the granted or indemnity limits of the 
Northern Pacific land-grant, and in the opinion of this Department 
the case, as submitted by your office letter, is not subject to adjust- 
ment under said act and you are, therefore, directed to adjudicate said 
case without regard thereto. | 


OKLAHOMA LAND—HOMESTEAD—EXCESS AREA—ACT OF MAY 17, 1900. 


Rosert F. Boyce. 


The act of May 17, 1900, known as the free homestead act, operated to abrogate the 
general rule recognized in departmental practice, that requires payment to be 
made for the excess area embraced in homestead entries containing more than 
one hundred and sixty acres, in so far as such rule, prior to the passage of said 
act, affected the entry of lands designated therein. 


Sceretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) December 7, 1901. (J. H. F.) 


This case is before the Department on appeal by Robert F. Boyce 
from your office decision of June 5, 1901, requiring him to make pay- 
ment of one dollar per acre for 15.76 acres of land, being the area in 
excess of 160 acres, embraced in his homestead entry, No. 2105, made 
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October 24, 1893, for the NE. 4 Sec. 6, T. 24 N., R. 12 W., I. M., in 
the Alva, Oklahoma, land district, on which entry final proof was made 
and final certificate ud August 23, 1900. 

The payment mentioned appears to ‘have been required by your offices 
in pursuance of a general rule which has obtained in the established 
practice of the land department whereby an entryman, whose entry 
embraces more than 160 acres of land, is required to pay the govern- 
ment price per acre for the excess area included therein although the 
land covered by such entry may constitute only a technical quarter- 
section. | 
_ Boyce’s appeal is based upon the contention that he should not be 
required to make payment for the excess acreage enibraced in his 
entry for the reason that the express provisions contained in the act 
of May 17, 1900 (81 Stat., 179), known as the free homestead act, 
operated to relieve him from any payment for such excess which might 
otherwise have been exacted. 

The land involved is a part of what was formerly known as the 
Cherokee Outlet and was opened to settlement and entry under the 
provisions of the act of March 3, 1893 (27 Stat., 612, 642). By section 
10 of that act it was provided that— 


each settler on the lands, so to be opened to settlement as aforesaid, shall, before 
receiving a patent for his homestead, pay to the United States for the lands so taken 
by him, in addition to the fees provided by law, the sum of two dollars and fifty 
cents per acre for any land east of ninety-seven and one half degrees west longitude, 
the sum of one dollar and a half per acre for any land between ninety-seven and one 
half degrees west longitude and ninety-eight and one half degrees west longitude, 
and the sum of one dollar per acre for any land west of ninety-eight and one half 
degrees west longitude and shall also pay interest upon the amount so to be paid for 
said land from the date of entry to the date of final payment therefor at the rate of 
four per centum per annum. 


The tract in controversy is situated west of ninety-eight and one 
half degrees west longitude and is, therefore, of the class of lands the 
price of which was fixed at one dollar per acre. 

By the act of May 17, 1900, supra, however, it is provided— 

That all settlers under the homestead laws of the United States, upon the agricul- 
tural public lands, which have already been opened to settlement, acquired prior to 
the passage of this act by treaty or agreement from the various Indian tribes, who. 
have resided or shall hereafter reside upon the tract entered in good faith for the 
period required by existing law, shall be entitled to a ‘patent. for the land so entered 
upon the payment to the local land officers of the usual and customary fees, and no 


other or further charge of any kind whatsoever shall be required from such settler 
to entitle him to a patent for the land covered by his entry. 


This latter act contains a further provision whereby the payment of 
all sums of money thereby released and which, if not released, would 
belong to any Indian tribe, is assumed by the United States, and, it is 
also therein provided ‘‘that all acts or parts of acts inconsistent with 
the provisions of this act are hereby repealed.” 
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It will be noted that the act of March 3, 1898, in addition to the 
requirement of residence, also exacted payment by the homestead 
entryman of the price per acre therein specified ‘‘for the lands so 
taken by him,” irrespective of the acreage of the tract entered, such 
payment Deine exacted for all the land covered by his entry regardless 
of whether the area embraced therein was more or less than 160 acres. 
Prior to the passage of the act of May 17, 1900, therefore, the require- 
ment to make payment for land, in excess of 160 acres, embraced in 
- homestead entries, made upon the Cherokee Outlet, rested not alone 
upon the established rule, hereinbefore referred to, which has obtained 
in the matter of excess payments generally, but also upon the express 
statutory provision contained in the act of 1893, supra. 

The decision from which the appeal herein was taken proceeds upon 
the theory that, while the act of 1900, supra, repealed the provisions 
contained in section 10 of the act of 1893, swpra, in so far as the same 
exacted payment by the entryman for the land so entered by him, it 
did not operate to change the force and effect of the established rulé 
which has obtained requiring payment to be made for the excess acre- 
age contained in all entries embracing more than 160 acres of land. In 
this decision the Department is unable to concur. 

By the express terms of the act of May 17, 1900, every homestead 
settler upon the lands therein designated, who had resided or who - 
should thereafter reside upon the tract entered for the period required 
by existing law, was to be entitled toa Daten ‘* for the land so entered” 
upon payment to the local officers of the “‘ usual and customary fees.” 
The land involved herein is of the class designated in that act and Boyce 
perfected final entry thereof after making proof of residence thereon 
for the full period of five years and has paid to the local officers the 
usual and customary fees. He has, therefore, apparently complied 
with all the express requirements prescribed by the act in question to 
entitle him to a patent for the land entered, and those express pro- 
visions, if standing alone, would appear to furnish sufficient evidence 
of an intention on the part of Congress to relieve entrymen, coming 
within the purview thereof, from making payment for any part of the 
land entered. But as additional evidence that such was the legislative 
purpose, it will be noted that it was also enacted that ‘‘no other or 
further charge of any kind whatsoever” should be required from the 
settler to entitle him to a patent ‘for the land covered by his entry,” 
and all acts and parts of acts inconsistent with the provisions so enacted 
were expressly repealed. This language is not of doubtful import. 
Aside from the repealing clause referred to, it clearly discloses that 
Congress intended to thereby exempt homestead settlers on the lands 
designated, who perfected title ther eto by residing thereon for the full 
period required by existing law, from making any payment for the 
tracts covered by their respective entries without regard to the area 
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of the land embraced therein, and, when the force and effect of the 
repealing clause is considered, it only renders more certain the legisla- 
tive purpose which is otherwise sufficiently manifest. 

The general rule, established by settled practice, requiring payment 
to be made for excess acreage embraced in entries made under the 
general provisions: of the homestead laws, in so far as the same may 
have affected the land in question prior to the passage of the act of 
1900, supra, certainly could not have been of any greater force and 
effect than the special statutory provision relating thereto contained 
in the act of 1893, which exacted payment not only for the excess 
acreage but for all the land entered, and Congress, by the later act, 
having expressly repealed all acts and parts of acts inconsistent there- 
with, if is unreasonable to conelude that it intended to leave in force, 
as to the lands designated, the rule mentioned, which is not only 
_ equally inconsistent with the express provisions of the later act, but 
would, if given effeet, put in operation, to the extent of the excess 
lands, a provision similar to that contained in the act of 1893, sapra, 
which was expressly repealed. | | 

The Department ts, therefore, of opinion that the act of May 17, 
1900, supra, operated to abrogate the rule in question in so far as the 
same affected the lands designated therein and that Boyce should not 
be required to make payment for any part of the land embraced in his 
entry. Your office decision is, accordingly, reversed. 


HOMESTEAD—SOLDIERS’, ADDITIONAL—SECTIONS 2304, 2805, 2306, IR. S. 


Lesuige M. Hamittron. 


The provisions in section 2305, R. S., with respect to soldiers ‘‘discharged on 
account of wounds received or disability incurred in the line of duty,’’ were 
made solely with respect to the credit that should be allowed a soldier for his 
military service in computing the period of his residence under an original 
entry, and in no way can be invoked as bearing upon the qualifications of an 
applicant under section 2306, whose status in that respect must be determined 
under limitations found in section 2304. 


Secretary Hitchcock to the Comimissioner of the General Land Office, 
(W. ¥. D.) Decenber 7, 1901, (C. J. G.) 


Leslie M. Hamilton, assignee of the claimed soldiers’ additional 
homestead right of James V. Radley, appeals from your office deci- 
sion of August 26, 1901, rejecting his application to enter, under sec- 
tion 2306 of the Revised Statutes, the SE. + SE. 4, Sec. 12, and NE. 4 
NE. 4, See. 13, T. 16 N., R. 14 E., Lewiston, Montana, land district. 

The basis of your said office decision is that—as shown by the ree- 
ords of the War Department—the soldier served less than ninety days 
during the civil war, and was not discharged for disability incurred 
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in the line of duty, ‘‘ even if in that case he would be entitled to the 
additional right.” 

Section 2306 of the Revised Statutes is expressly limited to the 
particular class mentioned in section 2304, namely, those who have 
served in the Army, Navy, or Marine Corps of the United States dur- 
ing the war of the rebellion, for ninety days. The provisions in sec- 
tion 2305 of the Revised Statutes with respect to soldiers ‘‘ discharged 
on account of wounds received or disability incurred in the line of 
duty” were made solely with respect to the credit that should be ~ 
allowed a soldier for his military service in computing the period of 
his residence under an original entry, and in no way can be invoked 
as bearing upon the qanlineations of ‘an applicant under section 2306, 
whose status in that respect must be determined under limitations 
found in section 2304. 

With this modification your said office second is affirmed. 


HOMESTEAD—QUALIFICATION—OWNERSHIP OF LAND, 
Bicoxrorp 2. McCiLosKxey. 


One owning one hundred and sixty acres of land in his own right, and also holding 
the title to other land, in trust for another, without any beneficial interest in 
himself, is not for that reason disqualified to make entry under the general pro- 
visions of the homestead law. 


Seeretary Hitehcock to the Commissioner of the General Land Office, 
(W. C. P.) December 9, 1901. . (J. R. W.) 


hee LH. McCloskey appealed from your office decision of July 

, 1901, pee for cancellation his homestead entry for lots 2 and 3, 
aw. t NE. + ¢ and SE. + NW. 4, Sec. 3, T. 117 N., R. 65 W., 5th P. M., 
Huron: South Dakota. 

September 16, 1899, McCloskey made homestead entry for the land. 
March 15, 1900, Harry Bickford filed a contest affidavit, alleging that 
McCloskey was owner of more than one hundred and sixty acres of 
land when he made the entry. Notice issued March 15, was served 
June 4, for hearing at the local office July 10, 1900, when both parties 
appeared and fully par ticipated i in the hearing. : 

The entryman admitted that at the time of his entry he held legal 
title to two hundred and forty acres of land, but set up the affirmative 
defense that eighty acres of the land so held were held in trust for his 
brother, Peter. Upon the fact the finding of the local office was that: 

In April, 1897, after his father’s death, he entered into an agreement with his 
brother Peter, the minor, to the effect that if he, Peter, ‘‘would do what was right 
until he was twenty-one years of age, he would give him that piece of Jand free from 


all incumbrances.’’ Peter issaid, and himself admits, having agreed to such arrange- 
ment. It appears that in pursuance of the agreement, William H. McCloskey, this 
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defendant, entered into negotiation with one Watkins, in May, 1899, for the pur- 
chase of ‘‘that piece of land’”’ for the minor brother. That aiter stating the case to 
Watkins, McCloskey being unable to pay the entire purchase price for the land, the 
former declined to entertain the proposition that he deed the land to said minor and 
from him accept a mortgage for the remaining and unpaid part of the purchase price, 
because it is said he could not protect himself as against the minor, and, therefore, 
suggested that William H. McCloskey himself purchase the land and take title in his 
own name. Itappears that upon that suggestion the deal was closed with William H. 

McCloskey, as the purchaser of the land in fee simple, and at the same time remain- 
ing tenant in mortgage to said Watkins .... April 10, 1900, evidenced by the 
instrument itself and marked for purposes of identification Exhibit A, William H. 

McCloskey, by warranty deed, in consideration [recited] of the sum of Four Hun- 
dred Dollars to him in hand paid by the party of the second ee (Peter pr OeEey 
conveyed to him and to his heirs and assigns POreN eo? the 8. 3 of the SE. 4 of Sec. 26, 
Tp. 118 N., R. 65 W., 5th P. M. 


These facts are found, and examination of the evidence shows that 
they are fully substantiated by all of the parties in interest, Watkins, 
who sold the land to McCloskey, William H. who made the purchase, 
Peter for whom he purchased, and a brother Edward, who was con- 
sulted and as friend and advisory party took part in the transaction. 
No attempt was made to rebut the fact that the land was avowedly 
purchased for the minor; that conveyance to the entry man was made 
merely because the vendor refused to accept the minor’s mortgage for 
the unpaid purchase inoney. 

Upon William fell the charge of the family affairs at his father’s 
death. He testified: 


My mother is a widow, and he [Peter] and I had both been living at home, and 
I was running the home place and have been sincé my father’s death three years 
ago last April [1897], and I told him that if he would do what was right until he 
was twenty-one years of age that I would give him that piece of land free from all 
-incumbrances. I bought it of one Watkins, in pursuance of that agreement, and 
stated the case to him and he said it was as good a thing as I could do. 


Pomeroy : Equity Jurispr udence, section 1031, thus defines ** mr 
ing Trusts:’ 


Resulting trusts, therefore, are those which arise hae the legal estate in prop- 
erty is disposed of, conveyed or transferred, but the intent appears or is inferred 
from the terms of the disposition, or from the accompanying facts and circumstances, 
that the beneficial interest is not to go or be enjoyed with the legal title. In such 
case a trust is implied or results in favor of the person for whom the equitable inter- 
est is assumed to have been intended and whom equity deems to be the real owner. 
This person is the one from whom the consideration actually comes, or who repre- 
sents, or is identified with the consideration; the resulting trust follows or goes with 
the real consideration. 


Whether William ‘‘ was running the home place” in the interest of 
the family, or on his own account, does not appear in the evidence. 
In the one case he would stand zn loco parents to his minor brother, 


and a purchase in his name would be supported as an advancement. 
Perry on Trusts, Sec. 144; Harris . Elliott, 45 W. Va., 245. The 
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purchase was made in Peter’s name, avowedly for him, and though 
the payment was made of William’s money, it was paid for Peter, and 
must be regarded as paid by him. Had William first handed the 
money to Peter, in consideration of love and affection, as an advance- 
ment, no one but a creditor of William could have questioned the 
transfer. If it had been handed over as payment upon two years’ 
labor on William’s farm, no doubt could arise. That William merely 
handed it himself to Watkins in a purchase for Peter did not make 
it the less Peter’s money. The deed was made to William merely 
because Watkins erroneously supposed that, because Peter, the real _ 
grantee, was a minor, he could not make a valid purchase-money mort- — 
gage for the remainder of the purchase price. Neither the manner of 
payment, nor the conveyance to William because of a mistake about 
the capacity of a minor to make a valid purchase-money mortgage, 
affected the real intention of the parties, nor can affect the nature 
of the transaction. These circumstances only affect the nature and 
degree of proof requisite to show that the real transaction was not 
truly evidenced by the written instruments. The proof is adequate, 
clear, cogent, persuasive, and convincing. William, as the result, 
held the legal title as mere dry trustee for Peter, with no beneficial 
interest in himself. April 10, 1900, before any notice of the contest, 
and without any consideration of value in fact paid, he conveyed to the 
beneficiary. That fact is material only as a corroborative circumstance 
that he had in fact no interest or ownership in the land, and that such 
conveyance was not in the nature of a self-serving declaration. 

It remains tc consider whether legal title held only in the capacity 
of dry trustee is within the inhibition of the statute and disqualifies 
the holder from making a homestead entry. In Gourley v. Country- 
man (27 L. D., 702, and 28 L. D., 198), it was held that complete - 
equitable title to land, and right to the legal title, in excess of the 
amount limited by the act of May 2, 1890 (26 Stat., 91), disqualified - 
the holder, and is within the meaning of that act afee simple. In Myers 
v. Croft, 13 Wall., 291, 297, it was held that the statute invalidating 
conveyances of land by a pre-emptor before issuance of patent did 
not inhibit a conveyance after final proof, when the law had been com- 
_ plied with and the entire equitable right was vested. 

The object of the law in question was to prevent the obtaining of 
public land in excess of the amount limited and to promote the policy 
of distribution of the public lands to citizens in small holdings. The 
holding of title to land in which the person has no beneficial or real 
ownership is not obnoxious to this policy, and can not be held to be 
within the purpose of the statute. To hold that it is not is the neces- 
sary corollary to the decision in Gourley v.’Countryman, supra. 
Logically, if the ownership of the entire equitable estate without the 
legal estate is within the statute, obviously the ownership of the dry 
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legal estate without any beneficial interest is not. The statute must 

_ be equitably construed to effectuate the legislative intent. 

Your office decision is, therefore, reversed, the contest 1s disniissed, 
and the entry will stand intact. 


or 


HOMESTEAD—RESIDENCE—ACT OF JUNE 16, 1898. 
MurrRAyY v. CHAPMAN. 


The default of a homestead entryman in the matter of establishing residence is not 
eured, under the act of June 16, 1898, by his enlistment in the military or naval 
service of the government in time of war. | 


Secretary Hitcheock to the Commissioner of the General Land Office, 
(W. V. D.) December 12, 1901, (C. J. G.) 


Moroni Murray appealed from your office decision of August 14, 
1901,dismissing his contest against Herbert J. Chapman’s homestead 
entry for the S. 4 NE. 4, SK. } NW. 4 and NE. £SE. 4, Sec. 25, T. 6 
N., R. 94 W., Glenwood Springs, Colorado. 

August 6, 1896, Chapman made homestead entry. Angust 1, 1900, 
Murray filed contest affidavit, alleging failure to establish residence 
and abandonment since date of the entry, not due to employment in 
the army or navy of the United States. September 24, 1900, hearing 
was had at the local office, after service by publication, defendant 
making default. Evidence adduced by contestant showed that defend- 
ant never resided on, cultivated, or improved the land, which default, 
to the best knowledge and information of the witnesses, was not due 
_to military or nayal service. The local office found for the contestant 
and recommended cancellation of the entry. No appeal was taken. 

January 31, 1901, pending consideration of the record in your office, 
John Chapman, father of Herbert J. Chapman, filed affidavit that the 
entryman was then serving in the army of the United States in the 
Philippines. Upon inquiry by your office, the War Department 
reported that: 

Herbert J. Chapman was enlisted on the ard day of July, 1899, at Denver, Colo., 
and was assigned to Company L, 4th regiment of U.S. Infantry. Muster roll for 
Nov. and Dec., 1900 (latest on file), shows him ‘‘present in the Philippines a pvt.”’ 
No record of discharge. 

Contestant was notified by direction of your office letter of April 
5, 1901, of this report, and that unless he applied within thirty days 
for a further hearing the contest would be dismissed for the reason 
that— | | 

Under the act of June 16, 1898 (30 Stat., 473), a settler who enlists in the U.S. 


Army, Navy, or Marine Corps, is held to be constructively upon his homestead, and 
therefore a contest against his entry while in such service cannot be entertained. 
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May 20, 1901, the local office haying asked instructions upon the con- 
testant’s application for a further hearing, your office limited the 
scope of the hearing to evidence that the entryman was not serving 
in the United States army in the Philippines or elsewhere. The con- 
testant protested against so limiting the hearing, alleging that he 
could prove that the entryman abandoned the land long before the 
Spanish War; that John Chapman, November 10, 1898, initiated con- 
test against the entry, charging abandonment ‘‘ during the past year,” 
which was allowed to lapse because John Chapman sold improvements 
he had put on the land to contestant and put him in possession. 

June 21, 1901, your office dismissed the protest and adhered to the 
former ruling as to the scope of the inquiry. July 29, 1901, Murray 
filed motion for a final decision, admitting inability to disprove that 
the entryman was then, and at initiation of the contest, so engaged in 
the military service of the United States. August 14, 1901, your 
office decision dismissed the contest, from which Murray appealed to 
the Department. 

The evidence conclusively shows that the entrvman never established 
residence on the land and was in default nearly two and a half years 
prior to his enlistment. The sole question presented is, whether 
default of establishing residence is cured by enlistment in the military 
or naval service of the government in time of war. 

By reference to former legislation on the same subject, it will be 
seen that the act of June 16, 1898 (380 Stat., 473), is in large part 
modeled upon sections 2308 and 2305 of the Revised Statutes, which 
are, respectively, a codification of sections 4 and 1 of the act of June 
8, 1872 (17 Stat., 333). The act of June, 1898, provided: 

That in every case in whicha settler on the public land of the United States under . 
the homestead laws enlists or is actively engaged in the army, navy, or marine corps 
of the United States as a private soldier, officer, seaman, or marine, during the exist- 
ing war with Spain, or during any other war in which the United States may be 
engaged, his services therein shall, in the administration of the homestead laws, be con- 
strued to be equivalent to all intenis and purposes to residence and cultivation for the same 
length of time upon the tract entered or settled upon; . . . . Provided, That no 
patent shall issue to any homestead settler who has not resided upon, improved and cultt- 
vated his homestead for a period of at least one year after he shall have cominenced his 
improvements. ra: 

It will be seen that the matter first above italicized is, with two 
verbal changes, taken from section 2308 of the Revised Statutes, and 
the concluding portion italicized is from section 2305 of the Revised 
Statutes. In other words, the act in question is a re-enactment of the 
act of June 8, 1872, with changes and additions, (1) making it general, 
to apply to the then existing or any future war, and (2) to impose a 
rule of pleading and proof calculated to assure its greater efficiency. 
The first of these changes was necessary because the act of 1872 had 
been construed to be ephemeral, applying only to soldiers in the army 
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of the Union during the War of the Rebellion. Jeff C. Davis (26 L. 
& R., 342); W. A. Jones (1 L. D., 98); Owen v. Lutz (14 L. D., 472); 
Opinion, May 18, 1898 (26 L. D., 672). It will be seen that the act 
followed closely upon the opinion, supra, of the preceding month, and 
is the legislative response to that opinion. _ 

It isa familiar rule for statutory construction that a statute, when 
re-enacted, or provision of statute adopted into another, is to receive 
the same construction that such statute or provision had previously 
received. This rule is of so strong force that where the legislature of 
one State adopts a statute from another State previons judicial con- 
struction of the statute is deemed to be thereby adopted. Obviously, 
where the legislature re-enacts its own former act, or embodies former 
provisions in a new act on the same general subject, it does so in view 
of the former construction, and adopting it, unless something in the 
new act indicates a different intention. In the light of this rule, and 
with reference to its history and origin, a construction of the act of 
June 16, 1898, must be sought. 

In Hall ». Wade (6 L. D., 788), in construing this provision in the 
act of June 8, 1872, at page 791, it was said: | 

He never established his residence on the land, and for that reason his enlistment 
and service in the United States army, as claimed, even if proven, could not avail 
him. Service in the army of the United States cannot be construed to be equivalent 
to a residence on land claimed under the homestead law, during the time of such 
service, in cases where no residence has ever been established. 

The case of Hall ». Wade, supra, might properly have been 
decided on other grounds, as the entryman’s military service was 
subsequent to the War of the Rebellion. In Graham #. Hastings 
and Dakota Railway Company (1 L. D., 362, 366), and St. Paul, 
Minneapolis and Manitoba Railroad Company 2. Forseth (3 L. D., 
446, 448), it was held that one of the objects of the act was to cure 
defective entries which, under an erroneous construction of the act of 
March 21, 1864 (13 Stat., 35; Sec. 2293 R. S.), had been allowed 
without residence. In Owen ». Lutz, supra, page 474, it was held 
that the establishment of residence is essential. 

That Congress did not intend to cure existing defaults, or make 
enlistment a cure for pre-existing default, is clear from changes in 
the wording of the former act in the re-enactment. The act of June 
8, 1872, provided that: *‘ Where @ party at the date of his entry of a 
tract of land . . . . was actually enlisted and emploved 
his services therein shall be . . . . equivalentto . . . a 
residence.” The act of June 16, 1898, differently provides: ‘* That j in 
every case in which @ settler on the public lands of the United States 
under the homestead laws enlists or is actually engaged 
his services therein shall . . . . be equivalent . . . . to 
residence,” &c., and in the rule for pleading and proof the words are, 
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** the settler’s alleged absence,” and the provisos speak of ‘‘ such settler” 
and ‘* homestead settler.” The change from ‘ta party ” to ‘*a settler” 
is significant, and the term ‘‘settler” four times repeated indicates . 
that Congress had in view, not the preservation of claims without 
merit by curing existing defaults of those who had never established 
residence, or who had abandoned their claims, but the relief of meri- 
torious cases, where a patriotic settler, in pase faith complyi ing with 
the law, offered his service to the government. 

In Chaasei v. O'Neil (30 L.D., 294), the Department held that a 
default, existing before the outbreak of war and continuing after a 
state of war exists, is presumed to be due to the same motive or cause. 
The legal presumption of the continuity or motive is applicable here, 
where it is shown that prior to the war, and during a state of war, 
there was for nearly three years an entire failure of the entryman to . 
establish residence or to make an actual settlement. 

The act was not intended to grant or confer rights or to reinstate 
rights abandoned or forfeited. It is notacurative statute. Its words 
are not apt to such purpose. On the contrary, its purpose was to pre- 
serve rights existing and being asserted. It is a conserving statute, 
intended to prevent defaults from arising. In Harris v. Radcliffe 
(2 L. D., 147), in a somewhat similar case of absence by an officer 
engaged in public duty, the Department held that: _ | 

A rule which sanctions the constructive performance of a duty, upon which rights 
are dependent by force of positive law, may be properly employed to save rights 
acquired by a partial performance of such duty, but not to confer rights upon one who 
has nade no effort to perform it.” | 

That such was the purpose of Congress, and that it so understood the 
uleasure, appears by the report of the Committee on Public Lands, 
which reported the bill, and that: 

The object of this billis apparent on its face. It simply provides that homesteaders 
who enter the military or naval service of the United States shall have time they are 
absent in such service counted in making their final proof, the same as if they con- 
tinued to reside on the land. 


And in the debates upon the bill it was stated that: 

This bill is intended to protect and cover the rights of seéflers who enlist in this war— 
men who had homes and who since eee them have enlisted in defense of their 
country. 

It is, therefore, the opinion of the Depat tnient that, upon a pro per 
construction of the act of June 16, 1898, a default in the matter of 
establishing residence is not cured by snlaunenes in the military or naval 


service of the government in time of war. 
Your office decision is reversed and Chapman’s entry will be canceled. 
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FOREST RESERVATION—USE OF TIMBER AND STONE—PARAGRAPH 21 
OF RULES AND REGULATIONS AMENDED. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
| : GENERAL LAND OFFICE, 
; Washington, D. C., December 12, 1901. 
Paragraph 21 of the Rules and Regulations Governing Forest 
_ Reserves, issued April +, 1900, and amended March 19, 1901, is further 
amended so as to read as follows: 


YREE USE OF TIMBER AND STONE, 


91. The law provides that— 

The Secretary of the Interior may permit, under regulations to be prescribed by 
him, the use of timber and stone found upon such reservations, free of charge, by 
bona fide settlers, miners, residents, and prospectors for minerals, for firewood, fencing, 
buildings, mining, prospecting, and other domestic purposes, as may be needed by 
such persons for such purposes; such timber to be used within the State or Territory, 
respectively, where such reservations may be located. 

This provision is limited to persons resident in the State or Terri- 
tory where the forest reservation is located who have not a sufficient 
supply of timber or stone on their own claims or lands for the purposes 
enumerated, or for necessary use in developing the mineral or other 
natural resources of the lands owned or occupied by them. Such 
persons, therefore, are permitted to take timber and stone from public 
lands in the forest reservations under the terms of the law above 
quoted, strictly for their individual use on their own claims or lands 
owned or occupied by them within the State or Territory where such 
reservation is located, but not for sale or disposal, or use on other 
lands, or by other persons: PPrewded, however, That the provisions of 
this paragraph shall not apply to companies or corporations. Before 
any timber or stone can be taken hereunder from the forest reserves, 
the person entitled thereto must first make application to the forest 
supervisor in charge of the reservation, or part of reservation, setting 
forth his residence and post-office address, designating the location, 
amount, and value of the timber or stone proposed to be taken, the 
place where and the purpose for which the said timber or stone will 
be used, stating, in case the upplication is for timber, what sawmill or 
other agent, if any, will be employed to do the cutting, removing, and 
sawing, and pledging that no more shall be cut from the reservation 
than he actually needs for dona fide use on his own land or claim; and 
that none shall be sold, disposed of, nor used on any other than his 
own land or claim; and guaranteeing to remove and dispose of all tops, 
brush, and refuse cutting beyond danger of fire therefrom. Upon 
receipt of the application, the supervisor will immediately make inves- 
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tigation of the factsin the case. If, in his judgment, the application 
_ be meritorious, and no injury to the forest cover will result from the 
removal of such timber, he will thereupon approve such application, 
giving the party permission to remove the timber under the super- 
vision of a forest officer: Provided, That where the stumpage value 
of the timber exceeds twenty dollars, permission must be obtained 
from the Department, and for this purpose the supervisor, in all such 
eases, will submit the application to the Commissioner of the General 
Land Office, with his recommendation thereon. In case the applica- 
tion be approved, the supervisor will be notified and the cutting will 
be allowed, under supervision, as in cases where the amount involved 
is less than twenty dollars. Every forest supervisor haying charge 
and supervision of the cutting of timber under the foregoing regula- 
tions will submit quarterly reports to the Commissioner of the Gen- 
eral Land Office for transmission to the Department, in order that the 
Secretary of the Interior may be advised of the quantity of timber 
cut and whether the privilege granted is being abused. These reports 
should show the names of the persons who have applied, during the 
quarter, for permission to cut timber free of charge, the kind of timber 
applied for, the quantity, the stumpage value of the same, and the 
purpose for which the applicant desired to use it. In cases of emer- 
gency, where needy persons require immediate relief in the form of a 
load of dry firewood, the supervisor has authority to grant such priv- 
ilege without marking or measuring the material beyond assigning to 
the applicant the particular area where to cut this material; all cases 
of this kind to appear in the usual monthly report. 
BincER Hermann, Commésioner. 
Approved, December 12, 1901. | 
E. A. Hirrencock, 
Secretary of the Interior. 


WAGON ROAD GRANT—ADJUSTMENT—ACTI OF JUNE 22, 1874. 
HASTERN OrEGoN Lanp Co. 


The provisions of the act of June 22, 1874, relating to the adjustment of railroad land 
grants, can not be applied in the adjustment of conflicting claims to lands 
within the limits of a wagon road grant. 

Roberts 7. Oregon Central Military Road Co., 19 L. D., 591, overruled. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) December 14, 1901. (F. W.C.) 


The Department has considered the letter from resident counsel for 
the Eastern Oregon Land Company, successor in interest to The Dalles 
Military Road Company, in which attention ts called to a number of 
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entries which it claims were erroneously allowed and patented for 
lands within the limits of the grant made by the act of February 25,,. 
1867 (14 Stat., 409), and in which it is further stated that the land 
company will, upon proper request from your office, relinquish all its 
right, title and interest in and to said lands provided the company is 
permitted to select other Jands in lieu thereof within the limits of its 
grant, under the provisions of the act of June 22, 1874 (18 Stat., 19+). 

The act referred to is one relating to the adjustment of railroad land 
grants and being thus specifically limited in its operation it is the 
opinion of this Department that its provisions can not be applied in 
the adjustment of conflicting claims to lands within the limits of a 
wagon road grant. The Department is aware that the provisions of 
said act were applied in the case of Roberts v. The Oregon Central 
Military Road Company (49 L. D.; 591), but with the views above 
expressed it must refuse to follow said decision. 

The letter referred to is herewith inclosed for the files of your office 
relating to the wagon road grant and you will advise the attorneys for 
the wagon road company of the holding herein made. | 


FOREST RESERV ATION—LIEU SELECTION—ACT OF JUNE 4, 1897. 
Mary E. Corry, 


Where the owner of lands covered by a patent, acting under the act of June 4, 1897, 
executed a deed of relinquishment thereof to the United States and recorded the 
same in the proper county office conformably to existing departmental regula- 
tions, while the lands were within the limits of a forest reservation, he became 
entitled, within a reasonable time, to complete the transaction by the selection 
of public lands in lieu of those relinquished, notwithstanding the subsequent 

exclusion from the reservation and restoration to the public domain of the 
relinquished lands. 

Directions given for the preparation of appropriate regulations covering contingen- 
cies such as presented in this case. 


Secretary Hitehcockh to the Commissioner of the General Land Office, 
(W. VY. D.) December 19, 1901. (J. R. W.) 


Mary. E. Coffin appealed from your office decision of May 24, 1901, 
. rejecting her forest lieu land selections for lots 2 and 15, Sec. 1, and 
lot 8, Sec. 8, T. 64 N., R. 14 W., and lot 4, Sec. 31, T. 68 .N., R. 16 
W., 4th P. M., in lieu of NE. 4 NW. ¢ and SW. i NW. 4, Sec. 24, 
and SE. 4 NE. 4, Sec. 23, T. 28 N., R. 14 W., W. M., presented April 
18, 1900; for lot 1, Sec. 21, T. 64 N., R. 14 W., 4th P. M., in lieu of 
lot 6, Sec. 1, T. 29 N., R. 13 W., W. M. presented April 14, 1900; 
and for lot 1, Sec. 1, lot 5, Sec. 21, NE. 4 NW. 4, Sec. 12, and SE. 4 
SE. 4, Sec. 9, T. 64.N., R. 14 W., 4th P. M., in lieu of S. 4 SE. 4 and 
NW. 4 SE. 4, Sec. 93, and NE. + NE. 4, Sec. 25, T. 98 N., R. 14 W., 

presented April 13, 1900, — all in lieu of relinquished or base lands in 
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the Olympic forest reservation, Washington. The selected lieu lands 
are in the Duluth land district, Minnesota. 

The three deeds of Mrs. Coffin, relinquishing the base lands to the 
United States, were executed at St. Louis county, Minnesota, March 
23, 24, and 26, 1900, respectively, and were filed for record in the 
office of the register of deeds in Clallam county, Washington, wherein: 
the relinquished lands lay, March 27, 28, and 30, 1900. April 7, 1900 
(31 Stat., 1962), the President, by proclamation, excluded from said res- 
ervation and restored to the public domain that portion of the reserva- 
tion embracing the relinquished lands, used as bases for said selections, 

The lieu land provision in the act of June 4, 1897 (30 Stat., 36), reads: 

That in cases in which a tract covered by an unperfected bona fide claim or by a 
patent is included within the limits of a public forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract to the government, and may 
select in lieu thereof a tract of vacant land open to settlement not exceeding in area 
the tract covered by his claim or patent; and no charge shall be made in such cases © 
for making the entry of record or issuing the patent to cover the tract selected: 
Provided further, That in cases of unperfected claims the requirements of the law 


respecting settlement, residence, improvements, and so forth, are complied with on 
the new claims, credit being allowed for the time spent on the relinquished claims, 


This provision was amended by the act of June 6, 1900 (81 Stat., 
614), but the amendment is not here material. 

June 30, 1897 (24 L. D., 589), instructions were issued, partially 
prescribing, among other things, the method of proceeding under the 
lieu land provision in the act of June 4, 1897. Paragraph 16 of these 
instructions reads: | 

Where final certificate or patent has issued, it will be necessary for the entryman 
or owner thereunder to execute a quitclaim deed to the United States, have the same 
recorded on the county records, and furnish an abstract of title, duly authenticated, 
showing chain of title from the government back again to the United States. The - 


abstract of title should accompany the application for change of entry, which must 
be filed as required by paragraph 15, without the affidavit therein called for. 


This was repeated in the instructions of April 4, 1900.(80 L. D., 
23, 28). a 7 
At the time of the execution and recording of the deeds of relin- 
quishment to the United States the lands relinquished were included 
within the limits of a public forest reservation. In executing and 
recording the deeds Mrs. Coffin was proceeding to bring herself within 
the terms of the act of June 4, 1897, and this in the manner prescribed 
in existing departmental regulations, Beforeselections could be made, 
deeds of relinquishment had to be executed, transmitted to the proper 
recording office, there recorded, and then transmitted to the local land 
office, where the lands to he selected were subject to disposition. 
Upon the recording of the deeds of relinquishment abstracts of title 
had to be obtained and also transmitted to the local land office where 
the selections were to be made. In every instance the performance of 
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these prerequisites to a lieu selection requires some time, and in many 
instances it requires a considerable time. Generally, the local land 
office is not in the same place or town where the deed of relinquish- 
ment must be recorded and the abstract of title made. Oftentimes 
they are so widely apart that some days are required in the transmis- 
sion of the necessary papers from the one place to the other. Here, 
the place of recording the deeds of relinquishment and obtaining the 
abstracts of title was in the county seat of Clallani county, Washing- 
ton, while the local land office was in Duluth, Minnesota. 

Mrs. Coffin could not have known, and could not have been required 
to anticipate, at the time of executing and recording the deeds of 
relinquishment, that the President would, by proclamation, within a 
few days thereafter, change the boundaries of the forest reservation 
in such manner as to exclude the relinquished lands from the limits 
of the reservation. Until her deeds of relinquishment were recorded 
the matter was wholly within her control, but after that was accom- 
plished the title to the land appeared, by the records of the county, 
to be in the United States. Even if the deeds of relinquishment have 
to be accepted by the proper officers of the land department before 
they will be fully effective as conveyances to the United States, never- 
theless the record of the deeds in the recording office of the county 
where the lands are situate constitutes a serious cloud upon Mrs. 
Coffin’s title and will seriously impair her opportunities to sell or other- 
wise dispose of the lands. Congress has provided no means for recon- 
veying the lands to her, and she cannot, without the permission of 
Congress, which has not been granted, bring a suit-against the United 
States to cancel the deeds or remove the cloud from the title. The 
situation here disclosed should have been anticipated and provided for 
in the instructions or regulations issued under the lieu land act, but 
this was not done and the case must therefore be dealt with in a man- 
ner which will do justice in this unexpected contingency, if that can 
be done without violating any provision of the lieu land act or other 
actof Congress. As Mrs. Coffin can, under existing legislation, neither 
obtain a reconveyance from the United States nor a decree canceling 
her deeds of relinquishment, the only course open is to permit her to 
complete the exchange of land, which was begun by her and partially 
completed, in full conformity with the lieu land act and the regula- 
tions thereunder, and which would have been carried to completion 
within a reasonable time but for the proclamation of the President 
excluding from the forest reservation that portion thereof which 
included the relinquished lands. It is believed that it is within the 
competency of the Secretary of the Interior to give effect to the equi- 
ties of Mrs. Coffin’s claim and to permit a completion of this exchange 
(Williams ». United States, 188 U. S., 514, 524), and your office is 
directed to carry the same to completion, if there are no other objections. 

6855—Vol. 31—02-——12 
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Your office is also directed to prepare and submit appropriate regu- 
lations covering contingencies like the one here disclosed, so that the 
owners of tracts covered by a dona fide claim or patent, within the 
limits of a public forest reserve, as well as the officers of the several 
local land offices, may be correctly informed in the premises. Such 
regulations should require the selections to be perfected within a rea- 
sonable time. : 


MINING CLAIM—NOTICE—-SECTION 2324, R. S. 


THE GOLDEN AND Corp LopE Mrininc CLAIMS. 


Section 2324, R. 8., is a statute of forfeiture and should be strictly construed. 

Said section authorizes proceedings to be had against a delinquent co-owner of a min- 
ing claim, only by ‘‘the co-owners who have performed the labor or made the 
improvements’? required. A co-owner who has not made the required expendi- 
tures is not within the terms of the statute and is not ina position to take advan- 
tage of its forfeiture provisions. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
cW. Y¥. D.) December 20, 1901. (A. B. P.) 


July 9, 1900, John C. Miller filed application for patent to the 
Golden and the Cord lode mining claims, survey No. 13,698, Lead- 
ville, Colorado. Notice of the application appears to have been pub- 
lished and posted as required by law. No adverse claim was filed, and 
on December 20, 1900, Miller was allowed to make entry ie the 
claims. 

Mav 24, 1901, Edward Bingaman filed his protest against the issu- 
ance of patent upon the entry in Miller’s name, alone, alleging that he 
is, and has been ever since 1893, the owner of an undivided one-half 
interest in the claims embraced in the entry, and asking that a rule be 
laid upon Miller requiring him to show cause why protestant’s name 
should not be inserted in the patent when issued upon said entry. 

It appears from the record that said claims were originally located 
as follows: The Cord, July 23, 1891, by Muller; and the Golden, June 
14, 18938, by Miller and Bingaman. May 10, 1893, Miller conveyed to 
Bingaman a one-half mterest in the Cord claim. A relocation, amenda- 
tory of the original, was made of each claim by Miller, alone, Novem- 
ber 21, 1899, under section 3160 of Mills’ Annotated Statutes of Col- 
orado. Said section provides: 

Re-location by owner—amendatory or additional certificate—conditions. If at any 
time the locator of any mining claim heretofore or hereafter located, or his assigns, 
shall apprehend that his original certificate was defective, erroneous, or that the 
requirements of the law had not been complied with before filing, or shall be desirous 
of changing his surface boundaries, or of taking in any part of an over-lapping claim 


which has been abandoned, or in case the original certificate was made prior to the 
passage of this law, and he shall be desirous of securing the benefits of this act, such 
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locator, or his assigns, may file an additional certificate, subject to the provisions of 

this act: Provided, That such re-location does not interfere with the existing rights 

of others at the time of such re-location, and no such re-location or other record 

thereof shall preclude the claimant or claimants from proving any such title or titles 
as he or they may have held under previous location. 


~ It further appears that in 1898 Miller caused to be published in a 
daily newspaper at Leadville, Colorado, for ninety days, consecutively, 
commencing May 20, 1898, the following notice. 


Notice oF FORFEITURE. 
State of Colorado, 
County of Lake, \ 

To Edward Bingman and Walter Lyons, their heirs and assigns: You are hereby 
notified that I have expended, in labor and improvements, for the years 1895 and 
1897, the sum of $100 for each of these years upon what is known as the ‘‘Cord”’ 
lode and the ‘‘Golden Cord”’ lode, all in the Little English gulch, California mining 
district, Lake county, Colorado, in order to hold said claims under the provision of 
section 2324 of the revised statutes of the United States and the amendment thereto, 
approved January 22nd, 1880, concerning annual labor upon mining claims, being 
the amount required to hold said claims for said year; and if, within ninety days 
from date of last publication of this notice, you fail to pay me your proportion of said 
expenditures, your interest in said properties will have been forfeited to 

JOHN ©. MILLER: 


Section 2324 of the Revised Statutes, referred to in said notice, pro- 
vides with respect to annual expenditure upon mining claims, among 
other things, as follows: 


On each claim located after the tenth day of May, eighteen hundred and se venty- 
two, and until a patent has been issued therefor, not less than one hundred dollars’ 
worth of labor shall be performed or improvements made during each year. On all 
claims located prior to the tenth day of May, eighteen hundred and seventy-two, ten 
dollars’ worth of labor shall be performed or improvements made by the tenth day 
of June, eighteen hundred and seventy-four, and each year thereafter, for each one 
hundred feet in length along the vein until a patent has been issued therefor; but 
where such claims are held in common, such expenditure may be made upon any 
one claim. .... Uponthe failure of any one of several co-owners to contribute his 
proportion of the expenditures required hereby, the co-owners who have performed 
the labor or made the improvements may, at the expiration of the year, give such 
delinquent co-owner personal notice in writing or notice by publication in the news- 
paper published nearest the claim, for at least once a week for ninety days, and if at 
the expiration of ninety days after such notice in writing or by publication such 
delinquent should fail or refuse to contribute his proportion of the expenditure 
required by this section, his interest in the claim shall become the property of his 
co-owners who have made the required expenditures. 


The protestant further alleges that a second or supplemental notice 
under section 2324 was published by Miller after he had made entry; 
that within the tinie limited by the statute the protestant paid the cost 
of said second publication, and tendered to Miller and to his alleged 
assignee of said claims the sum of $200, one-half of the expenditure 
claimed in the notice to have been made by Miller upon said claims; 
and that said tender was refused by both Miller and his said assignee. 
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The protest is accompanied by what purports to be a copy of the sec- 
ond or supplemental notice, together with certain affidavits showing 
the publication thereof, the payment by the protestant of the cost of 
publication and the tender by him of the amount called for in the 
notice, and the refusal of such tender by both Miller and his assignee, 
as alleged. The following explanatory statement is contained in the 
notice: 

An original notice of forfeiture was published to Edward Bingman and Walter 
Lyons in The News Reporter, a daily newspaper published at Leadville, Colorado, 
from to wit: May 20th to August 20th, (both inclusive) A. D. 1898; therein the 
‘Golden’? lode above mentioned was erroneously called the ‘‘ Golden Cord ”’ lode. 
This additional and supplemental Notice of Forfeiture being published for the 
express purpose of correcting the above named error. 

By decision of June 12, 1901, your office held that the notice ea 
lished in 1898 was a sufficient pais with the statute, and dis-_ 
missed the protest. The protestant thereupon appealed Here, 

‘The appeal was served upon the parties claiming under the entry, 
and they have appeared and filed a brief in answer thereto. 

There is no denial that a second notice was published by Miller, as 
set forth in the protest, or that payment of the cost thereof and tender 
of the amount called for therein were made as alleged. 

The appellant contends that the notice of 1898 was not in accordance 
with the requirements of the statute; that it was insufficient for the 
purpose intended, and could not and did not affect his interest in said 
mining claims. This contention is combatted by the appellees, who 
insist that said notice was in all respects in due compliance with the 
law, and that in view thereof, and by reason of appellant’s failure to 
contribute his proportion of the expenditure therein stated to have 
been made, and in the manner therein required, he has forfeited the 
interest he formerly had in said claims. The question of the sufficiency 
of this notice is the controlling question in the case. It is not shown 
why the name of Walter Lyons was included in the notice, nor is any 
question raised in respect thereto. 

The supreme court of the United States has held that the statute 
under which said notice was published is one of forfeiture and should 
be strictly construed (Turner v. Sawyer, 150 U.8., 578, 585). To the 
same effect are the cases of Brundy v. Mayfield e¢ aé., decided by the 
supreme court of Montana (88 Pac. Rep., 1067, 1068), and Royston ». 
Miller, decided by the United States circuit court for the district of 
Nevada (76 Fed. Rep., 50, 54). | 

In Lindley on Mines (Vol. 9, Sec. 646, p. 820) the author, speaking 
of this statute, says: 


All courts agree that the statute must be strictly construed. Certainly no presump- 
tions of either fact or law will be indulged in when its application is invoked. 


The statute authorizes proceedings to be had against a delinquent 
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co-owner, only by ‘*‘ the co-owners who have performed the labor or 
made the improvements” required. A co-owner who has not made the 
required expenditures is not within the terms of the statute and is not 
in a position to take advantage of its forfeiture provisions. 

In the notice of 1898 Miller only claimed to have expended $100 in 
labor and improvements upon the two mining claims therein men- 
tioned, for each of the years 1895 and 1897. The sum of $200 was 
the total expenditure made by Miller, according to his own showing, 
upon the two claims for the two years with respect to which contribu- 
tion by Bingaman is called for in the notice. The provision of the 
statute bearing upon this matter is as follows: 

On each claim located after the tenth day of May, eighteen hundred and seventy- 
two, and until a patent has been issued therefor, not less than one hundred dollars’ 

worth of labor shall be performed or improvements made during each year, 

but where such claims are held in common, such ear narete may be made upon 

_any one claim. 

In Chambers 2. Harrington (111 U. S., 350, 353) the supreme court, 
referring to the provisions allowing the ance expenditure to be made 
upon one of several claims held in common, said: 
~ But obviously on this one the expenditure of money or labor must equal in value 
that which would be required on all the claims if they were separate or independent. 

The expenditures made by Miller, as stated in his notice of 1898, 
were not equal, by one half, to the amount required for either the 
year 1895 or the year 1897. Judged by his own statements, he was 
not a co-owner who had made the required expenditures upon the 
claims which were the subject of the notice, for the years with respect 
to which contribution was called for from Bingaman, and was not, 
therefore, in a position to invoke the forfeiture provisions of the 
statute under consideration. 

Another objection to the notice of 1898 is the fact that one of the 
claims is erroneously described as the ‘‘ Golden Cord,” when refer- 
ence was intended to be had to the ‘‘ Golden.” Undoubtedly, notices 
under this statute should so describe all claims intended to be affected 
thereby that they may be readily identified, but whether this error in 
this notice would in itself be fatal need not be decided. 

It is unnecessary to consider what would have been the effect of said 
second notice, published after Miller had made entry of the claims, if 
payment of the cost thereof and tender of the amount called for therein 
had not been made as hereinbefore stated. ‘The second notice is not 
relied upon here, but even if it were, the payment and tender there- 
under were sufficient to prevent any forfeiture as against Bingaman 
‘by reason thereof, even if it were held to have been in all respects a 
legal notice, a matter as to which no opinion is intended to be here 
expressed. | 

The notice upon which the claimants under the entry rely is the one 
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of 1898. As that notice was fatally defective, its publication, even 
though for the length of time prescribed in the statute, was and is 
insufficient to establish a forfeiture by Bingaman of his interest in 
said claims, or to show title in Miller to such interest. 

It follows from what has been said that Miller is not, and was not 
at the time of his said entry, the sole owner of the claims in contro- 
versy, and that Bingaman still retains whatever interest he had in said 
claims prior to the notice of 1898, in so far as that notice is concerned. 
The entry was erroneously allowed upon the proofs submitted. Such 
proofs did not show full title in Miller and for that reason should have 
been rejected. The relocations by Miller, in view of the statute upon 
which they are based, do not affect the rights of Bingaman under the 
original locations. The entry will therefore have to be canceled, 
unless Miller shall agree that the same may be amended by including 
therein the name of Bingaman as a co-owner with him of said claims. 

As the claimants under the entry have already appeared and pre- 
sented their contentions with respect to the notice of 1898, it is unnec- 
essary that a rule be laid upon them as prayed for in the protest. You 
will call upon said claimants to elect whether the entry nay be amended 
in the manner herein stated, or canceled. If they shall elect that the 
entry may be so amended, it will be done accordingly and approved 
for patent, unless other objection appears. In the event of their fail- 
ure to so elect within a reasonable time after notice, the entry will be 
canceled. i 

In the absence of a decision of the matter here in controversy by a 
court possessing jurisdiction of the subject matter and parties no 
other conclusion seems possible, and the decision appealed from is 
reversed accordingly. 


FOREST RESERVATION—PASTURING OF LIVE STOCK—PARAGRAPH 13 OF 
RULES AND REGULATIONS AMENDED. 


CIRCULAR. . 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, D. C., December 23, 1901. 
Paragraph 13 of the Rules and Regulations Governing Forest. 
Reserves 1s hereby amended so as to read as follows: 


_ PASTDORING OF LIVE STOCK. 


13. The pasturing of sheep and goats on the public lands in the for- 
est reservations is prohibited: /rovzded, That in the States of Oregon 
and Washington, where the continuous moisture and abundant rain- 
falls of the Cascade and Pacific Coast ranges make rapid renewal of 
herbage and undergrowth possible, the Commissioner of the General 
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Land Office may, with the approval of the Secretary of the Interior, 
allow the limited grazing of sheep within the reserves, or parts of 
reserves, within said States: And also provided, That when it shall 
appear that the limited pasturage of sheep and goats in a reserve, or 
part of a reserve, in any State or Territory will not work an injury to 
the reserve, that the protection and improvement of the forests for 
the purpose of insuring a permanent supply of timber and the con- 
ditions favorable to a continuous water flow, and the water supply 
of the people will not be adversely affected by the presence of sheep 
-and goats within the reserve, the Commissioner of the 4reneral Land 
Office may, with the approval of the Secretary of the Interior, also 
allow the limited grazing of sheep and goats within such reserve. 
Permission to graze sheep and goats within the reserves will be refused 
in all eases where such grazing is detrimental to the reserves or to the 
interests dependent thereon, and upon the Bull Run Forest Reserve 
in Oregon, and upon and in the vicinity of Crater Lake and Mount 
Hood, or other well known places of public resort or reservoir sup- 
ply. The pasturing of live stock, other than sheep and goats, will not 
be prohibited in the forest reserves so long as it appears that injury 
is not being done the forest growth and water supply, and the rights 
of others are not thereby jeopardized. Owners of all Jive stock will 
be required to make application to the Commissioner of the General 
Land Office for permits to graze their animals within the reserves. 
Permits will only be granted on the express condition and agreement 
on the part of the applicants that they will agree to fully comply with 
all and singular the requirements of any law of Congress now or here- 
after enacted relating to the grazing of live stock in forest reserves, 
and with all and singular the requirements of any rules and regula- 
tions now or hereafter adopted in pursuance of any such law of Con- 
eress; and upon failure to comply therewith the permits granted them 
will be revoked and the animals removed from the reserves. Permits 
will also be revoked for a violation of any of the terms thereof or of 
the terms of the applications on which based. Annual permits may be 
granted by the supervisor in charge of the reserve to persons living 
within the limits of the reserve, where the total number of cattle and 
horses involved in the permit does not exceed one hundred head. 
BiInGER HERMANN, Comméssioner. 
Approved, December 23, 1901. 
E. A. Hrrcncocr, | 
Secretary of the Interior. 
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DESERT-LAND ENTRY—ASSIGNMENT—EXECUTION OF AFFIDAVIT. 
Anna L. Doon. 


The affidavit of the assignee of a desert-land entry required by the regulations must 
be sworn to before one of the officers of the local land office, a United States 
commissioner, or a judge or clerk of a court of record in the county wherein the 
land in question is situated; and where such affidavit is executed before an 
officer other than those enumerated, the assignment will not be recognized. 


Secretary Ifitehcock to the Commissioner of the General Land Office, 
(W. V. D.) December 27, 1901. — | (A. S. T.) 


Anna I. Dool has appealed from your oflice decision of May 29, 
1901, declining to recognize the assignment made to her by William 
H. Rook, on March 4, 1901, of the desert land entry No. 13894, made by 
said Rook on February 27, 1901, for the 8. 4 of Sec. 7, T.178., R. 14 
K., Los Angeles land district, California, on the ground that the afh- 
davit of the assignee required by the regulations was not sworn to 
before any officer authorized to administer oaths in such cases. 

The law (26 Stat., 121) and the departmental regulations (Circular 
of July 11, 1899, page 42) seem to require that such affidavits shall 
be sworn to before one of the officers of the local land office, or before 
a United States commissioner, or a Judge or clerk of a court of record 
in the county wherein the land in question is situated. 

The affidavit in this case was not sworn to before either of said 
officers, but was sworn to before the clerk of the county court of 
Mercer county, Illinois, and vour said decision, declining to recognize 
the assignment for that reason, is correct, and is affirmed. 

The papers are herewith returned. 

Your attention is called to the Jarge number of desert land entries 
in the Los Angeles land district, California, all made on February 27, 
1901, and all signed on March 4, 1901. The simultaneous making and 
assignment of so many desert land entries in the same district is cal- 
culated to excite suspicion as to the good faith of the entries, and your 
attention is called to the matter, to the end that you may consider the 
expediency of directing an investigation of the matter. | 


FOREST RESERVATION—LIEU SELECTION—ACTS OF JUNE 4, 1897, AND 
JUNE 6, 1900. 


ARDEN L. SMITH. 


The owner of lands within a forest reservation, who, acting under the act of June 4, 
1897, executed and delivered to the United States a deed therefor, and prior to 
October 1, 1900, made application for specifie tracts of unsurveyed land in lieu 
thereof, is excepted from the provision of the act of June 6, 1900, restricting lieu 
selections thereunder to surveyed land. ° 
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An application to make lieu selection under the act of June 4, 1897, should not be 
received during the pendency of a prior similar application for the same land; 
but where a second application was so received prior to October 1, 1900, and 
held, awaiting disposition of the prior application, until after that date, it will, 
upon the final rejection of such prior application, be treated as within the excep- 
tion or saving clause of the act of June 6, 1900. 


Secretary LHitchcock to the Commassioner o if the General Land Offee, 
(W. V. D.) | December 27, 1901. (J. R. W.) 


Arden L. Smith appealed from your office decision of May 31, 1901, 
rejecting his selection of the SE. 4 Sec. 8, T.6N., R. 3 E., W. M., 
unsurveyed, Vancouver, Washington, in lieu of the SE. 4 of Sec. 2, 
T.28., R. 5 E., W. M., in the Bull Run forest reservation, Oregon. 

September 15, 1900, Smith presented his selection at the local office 
under the act of June 4, 1897 (80 Stat., 36), which the local officers 
received and held waiting final action on a similar and prior selection 
of the same land by C. W. Clarke. June 11, 1900, your office rejected 
Clarke’s selection, allowing the usual time for appeal. Clarke did 
not appeal, and the time for him to do so having expired, the rejection 
by your office of his selection was formally noted upon the records 
of the local office January 28, 1901. 

Your office decision, appealed from by Smith, held that his selection 
could not be accorded any effect prior to the formal notation upon the 
records of the local office of the rejection of Clarke’s selection, and 
as, before that time, the act of June 6, 1900 (81 Stat., 614), had restricted 
lieu selections under the act of June 4, 1897, to surveyed lands, Smith’s 
selection, which was of unsurveyed lands, would have to be rejected. 

The act of June 6, 1900, declared— | 
that nothing herein contained shall be construed to affect the rights of those who 
previous to October first, nineteen hundred, shall have delivered to the United States 
deeds for lands within forest reservations and make application for specific tracts of 
lands in lieu thereof. 

With both of these conditions Smith eeanplien prior to October 1, 
1900, that is, he delivered to the United States a deed for his lands 
within a forest reservation, and made application for a specific tract of 
land in lieu thereof. By the terms of the act he was thus excepted from 
its provision restricting lieu selections to surveyed land, unless it be 
true, as held by your office, that the application of Smith was of no 
effect while the prior selection of Clax ke stood undisposed of upon the 
records of the local office. 

The selection by Smith of land included within a prior and pending 
selection by Clarke should have been promptly rejected by the local 
officers for that reason alone. Good administration requires that not 
more than one selection of this character be entertained at the same 
_ time for the same land, but the matter is sufficiently within the control 
of the Secretary of the Interior to enable him to do justice in an excep- 
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tional instance like that here presented. By receiving Smith’s selec- 
tion and holding it to await action on the prior and pending selection 
of Clarke, the local officers, in effect, justified Smith in believing that 
if Clarke’s selection should be eventually rejected Smith’s selection 
would be recognized and given effect, if, upon examination, no other 
objection appeared. Had Smith’s selection been promptly rejected on 
account of the prior and pending selection of Clarke, as ought to have 
been done, Smith would then have been at liberty to exercise his 
right of exchange under the act of June 4, 1897, upon any other vacant 
lands open to settlement, surveyed or unsurveyed, and if advantageous 
to him to do so he would probably have exercised the right upon other 
unstrveyed lands before October 1, 1900. Under the circumstances 
shown it is believed that Smith’s application should be treated as within 
the exception or saving clause of the act of June 6, 1900, and for that 
reason your office decision is reversed, and the selection, if otherwise 
regular, will be approved. | 


FOREST RESERVATION—LIEU SELECTION—ACTS OF JUNE 4, 1897, AND 
JUNE 6, 1900. 


GARY B. PRAVEY. 


The act of June 6, 1900, restricting lieu selections under the act of June 4, 1897, to 
surveyed lands, does not prevent the owner of lands within a forest reservation, 
who, acting under the act of June 4, 1897, executed and delivered to the United 
States a deed therefor, and, prior to October.1, 1900, made application for specific 
tracts of unsurveyed land in lieu thereof, but failed to file therewith, or prior to 
October 1, 1900, the required proofs showing the condition and character of the 
selected lands, from subsequently, if the condition and character of the lands 
then permit, perfecting his selection by supplying the requisite proofs, the right 
of the selector to be determined as of the date when the selection is thus completed, . 


Searcy Hitchcock to the Commassioner of the General Land Office, 
CW. V. D.) January 2, 1902. (J. R. W.) 


The Department is in receipt of your communication of August 23, 
1901, transmitting, for action by the Department, the selection of 
Gary B. Peavey for what will be, when surveyed, the N. 3, the SE. 4, 
and the E. 4 of the SW. + . Sec. 25, T. 33 N., R. 9 E., Seattle, 
Washington, in lieu of the S. $ of the Sw. 2 + of Sie 10, ine W.4 of 
the NW. + of Sec. 15, T. 28 N.. R. 18 W.; the W. 4 of ie SE. + and 
SW. 4 of Sea. 26, fhe E. 4 of the SE. + of Sec. 27, cal N. 4 of SE. + 
of See. 9, T. 28 N., R. 14 W., Willamette Meridian, within the limits 
of the Olympic forest reservation, Washington, as created by execu- 
tive order of February 22, 1897 (29 Stat., 901). 

July 15, 1899, Peavey selected the aes: named lieu inde: then 
unsurveyed, Giee the act of June 4, 1897 (30 Stat., 36). With the 
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selection was filed a proper non-mineral affidavit, but there was no 
affidavit that the lands were unoccupied. 

Unsurveyed public lands having ceased, on October 1, 1900, to be 
subject to selection in exchange for private lands in a forest reserva- 
tion relinquished to the government, the question presented is, whether 
the applicant may perfect the selection here under consideration by 
now presenting the requisite proofs showing the condition and charac- 
ter of the land selected. The applicant has been heard, orally and by 
brief. . 

The act of June 6, 1900 (81 Stat., 614), restricting lieu selections 
under the act of June 4, 1897, to surveyed lands, provides that— 
nothing herein contained shall be construed to affect the rights of those who, previous 
to October first, nineteen hundred, shall have delivered to the United States deeds 
for lands within forest reservations and make application for specific tracts of land 
in lieu thereof. ; 

The word ‘‘application,” used in the statute, is not without signifi- 
cance. The word ‘‘selection” is not used, and, may be, purposely to 
avoid the construction that no other cases were excepted than per- 
fected applications, that is, selections entitled to be approved and to 
be regarded as effective. But, apart from this, the statute names two 
essential conditions, upon compliance with which, prior to October 1, 
1900, the rights of one making selection of unsurveyed lands should 
not be affected: (1) He must have delivered to the United States a deed 
for lands within a forest reservation; and (2) he must have made appli- 
cation for a specific tract of lieu land. Peavey is within both these 
conditions. His right to perfect his selection can be denied only by 
the insertion in the act of words of restriction or limitation not. con- 
tained therein, such as would make it read: 
nothing herein contained shall be construed to affect the rights of those who, pre- 
vious to October first, nineteen hundred, shall have delivered to the United States 


deeds for lands within forest reservations and shall have perfected a selection, con- 
formably to existing regulations, of specific tracts of land in lieu thereof. 


In Newhall v. Sanger (92 U. S., 761) the court had under consider- 
ation the act of March 3, 1853 (10 Stat., 245), which excepted from 
pre-emption and sale ‘‘lands claimed under any foreign grant or 
title,” and, construing the statute, held (p. 765): 

This section expressly excludes from pre-emption and sale al} lands claimed under 


any foreign grant or title. Itis said this means ‘‘lawfully’”’ claimed; but there is no 
authority to import a word into a statute to change its meaning. 


But for the act of June 6, 1900, supra, restricting the right of selec- 
tion to surveyed lands, Peavey would have a right now to perfect his 
selection of these unsurveyed lands, if they are otherwise subject to 
selection. The statute expressly says that if, previous to October 1, 
1900, be shall have delivered to the United States a deed for his lands 
within the forest reservation and shall have made application for a 
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specific tract of lands in lieu thereof, the change in the law shall not 
affect his right. The right of which the act of June 6, 1900, evidently 
speaks is a right to carry to completion, as if that act had not been 
passed, an incomplete selection initiated in the manner named in the 
act and pending undisposed of October 1, 1900, when the prohibition 
against the selection of unsurveyed lands became effective. This is 
the right which is not to be affected. The applicant has brought him- 
self within the conditions named in the act. His application is there- 
fore excepted from its operation. The case is apparently one between 
the applicant and the government. If, therefore, the condition and 
character of the selected lands now permit and he perfects his selec- 
tion within a reasonable time, to be fixed by your office, he is, under 
the statute, entitled to have the selection approved as of the time when 
it shall be perfected. (Gray Eagle Oil Co. v. Clarke, 30 L. D., 570, 
581.) 

The papers are herewith returned, and the case will be further con- 
sidered and disposed of in conformity to this decision. 


—_—_—_ 


SCHOOL LAND—LEASE OF SCHOOL LAND—ACT OF JUNE 21, 1898. 
Territory oF New MEXIco. 


The act of March 20, 1901, of the legislative assembly of New Mexico, amending 
section twelve of the territorial act of March 16, 1899, by striking out the para- 
eraph thereof which provides that all lands to be leased under section ten of the 
act of Congress of June 21, 1898, shall first be appraised, is not in terms or by 
necessary implication retroactive; hence leases executed under said section ten 
while said section twelve as originally enacted was in force can not be approved 
without proof of the appraisal of the lands covered thereby prior to their 
execution. . 3 | 

The ‘‘lands that may be leased only’’ referred to in section ten of the act of June 21, 
1898, embrace sections sixteen and thirty-six granted for the use of common 
schools, and the ‘‘lands to the extent of two townships in quantity’’ granted 
for university purposes. There is no authority in said act to sell any of these 
lands or the standing timber thereon. | 


Secretary Hitchcock to the Commassioner of the General Land Office, 
(W.V.D) | | January 3, 1902. (G. B. G.) 


Your office communication of April 11, 1901, calls the attention of the 
Department to the act of June 21, 1898 (30 Stat., 484), which makes” 
certain grants of land to the Territory of New Mexico for school and 
other purposes, the act of the legislative assembly of said Territory 
‘‘establishing a board of public lands, assigning their duties, and for 
leasing and managing public lands and funds,” approved March 16, 
1899 (Laws of New Mexico, 1899, page 156), and an act of said legis- 
lative assembly, a certified copy of which is transmitted, amending 
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said act of March 16, 1899, approved March 20, 1901. The attention 
of the Department is especially directed to certain provisions of these 
acts relative to the leasing and sale of the lands granted the Territory 
for common school and university ptirposes, and it is requested that 
the jurisdiction of the Department over the ‘‘lands which may be 
leased only” be defined. Specifically, your office asks also to be 
advised whether certain leases on file in your office awaiting appraisal 
of the leased lands may be approved without further delay, in view of 
certain provisions of the act of March 20, 1901, supra. 

In accordance with permission given by this Department, the Solic- 
itor-General for said Territory has filed a brief on behalf of the Ter- 
ritory, urging that the territorial legislation be upheld, and that the 
Department decide that by virtue of such legislation said leases may be 
approved, without proof that the leased lands had been appraised prior 
to the execution of the leases, and that it be further held that the Ter- 
ritory has authority to sell the *‘ down, mature, and large growth tim- 
ber” on sections sixteen and thirty-six, granted to the Territory as 
school lands. 

Section one of the act of June 21, 1898, supra, grants to the Territory 
of New Mexico sections sixteen and thirty-six (with certain exceptions 
not necessary to notice), for the support of common schools. Section 
3 thereof grants ‘‘lands to the extent of two townships in quantity,” 
and, in addition, sixty-five thousand acres, together with all saline 
lands, for university purposes, and grants one hundred thousand acres 
for the use of an agricultural college, and provides, as to the lands 
ganted by that section: 

That the proceeds of the sale of said lands, or any portion thereof, shall constitute 


permanent funds to be safely invested, and the income thereof to be used exclusively 
for the purposes of such university and agricultural college, respectively. 


The lands granted by section one for the support of common schools 
and the ‘‘ lands to the extent of two townships in quantity ” granted 
by section 3 for university purposes, had been previously °‘ reserved ” 
for such purposes by sections 5 and 6 of the act of July 22, 1854 (10 
Stat., 808, 309). Section 6 of said act of June 21, 1898, makes grants 
of lands for various objects of internal improvements. Section 10 
thereof isin part as follows: 


That the lands reserved for university purposes, including all saline lands, and 
sections sixteen and thirty-six reserved for public schools, may be leased under such 
laws and regulations as may be hereafter prescribed by the legislative assembly of 
said Territory; .... And it shall be unlawful to cut, remove or appropriate in 
any way any timber growing upon the lands leased under the provisions of this 
act, .... The remainder of the lands granted by this act, except those lands 
which may be leased only.as above provided, may be sold under such laws and 
regulations as may be hereafter prescribed by the legislative assembly of said Terri- 
tory; .... Provided, That such legislative assembly may provide for leasing all 
or any part of the lands granted in this act on the same terms and under the 


190 DECISIONS RELATING TO THE PUBLIC LANDS. 


same limitations prescribed above as to the lands that may be leased only, but all 
leases made under the provisions of this act shall be subject to the approval of the 
Secretary of the Interior, and all investments made or securities purchased with the 
proceeds of sales or Jeases of land provided for by this act shall be subject to like 
approval by the Secretary of the Interior. 


The territorial act of March 16, 1899, sxpra, constitutes the Gov- 
ernor, Solicitor-General, and Commissioner of Public Lands of the 
Territory a board for the leasing, sale, general management, and con- 
trol of all public lands granted to said Territory, and section 12 thereof 
provides ‘‘ that all lands to be leased shall first be appraised by the 
board.” 

The territorial act of March 20, 1901, supra, amends section 12 of 
the act of March 16, 1899, by striking out the paragraph quoted, and > 
_by adding thereto author ization to the board ‘‘to sell the down, 
mature, and large growth timber on any of the sixteenth and thirty- 
sixth sections of said land granted as school Jands,” and providing 
specifically the manner of sale, but does not provide that these sales 
shall be subject to the approval or supery ision of the Secretary of the 
Interior or any other federal officer. © 

Your office states that there are now pending therein a number of 
leases awaiting reports of appraisal before submission for approval, 
and requests instructions as to whether the territorial act of March 20, 
1901, ‘‘ obviates the necessity of requiring reports of appraisal of lands 
leased prior to its enactment.” 

In an opinion rendered by the Assistant Attorney-General for this 
Department, June 5, 1900 (15 Assistant Attorneys-General’s Opinions, 
934), it was held, in view of the provision in section 12 of the act of 
March 16, 1899, above cited, ‘‘that the appraisal of the lands to be 
leased is a necessary prerequisite to such leasing and to the approval 
of the lease by the Secretary of the Interior.” | 

In this view, the leases on file in your office cannot be approved 
without proof of the appraisal of the leased lands before the execution 
of the leases. Appraisal being a necessary prerequisite to the leasing 
of the lands, if these lands were not appraised before the leases were 
executed, then the leases were invalid from the beginning, and the 
repeal of the law in force at the date of the execution of the leases 
would not make them valid. It is probably true, and may be con- 
ceded for the purposes of this opinion, that the territorial legislature 
might have given validity to the leases executed in violation of that 
provision of the act of March 16, 1899, requiring an appraisement of . 
the land as a condition precedent to the leasing thereof, but it has not 
done so either in terms or by necessary implication, and the presump- 
tion of Jaw is that such effect was not intended. There is nothing in 
the act of March 20, 1901, which permits an interpretation giving to 
it a retroactive operation or which warrants the conclusion that it was 
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intended to apply to other than future contracts for the leasing of 
these lands. In other words, the language used does not include con- 
tracts then existing for the leasing of these lands, and in the interpre- 
tation of a statute language may not be imported into it to give validity 
to past transactions. J have therefore to advise you that the leases on 
file in your office cannot be approved without proof of appraisal before 
they were executed. | 

The ‘‘lands that may be leased only” referred to in section 10 of the 
act of June 21, 1898, sepra, embrace sections sixteen and thirty-six 
granted for the use of common schools, and the ‘‘ lands to the extent 
of two townships in quantity ” granted for university purposes. These 
lands are referred to in section 10 as ‘‘ reserved” lands, and the word 
reserved as there used does not refer to a condition created by that 
act, but to the lands which had been previously reserved by the act of 
July 22, 1854, supra. There were no reservations of land made by 
the act of June 21, 1898. This act made a grant én presente of lands 
for the support of common schools and for university purposes, among 
which were sections sixteen and thirty-six and the two townships 
‘ which had been previously reserved. See Territory of New Mexico 
(29 L. D. 364). 

There is no express authority given to the Territory in the granting 
act to sell sections sixteen and thirty-six or the two townships reserved 
for university purposes. These lands are there referred to as 
‘‘reserved for public schools,” as ‘reserved for university purposes,” 
and as lands ‘‘ that may be leased only,” as contradistinguished from 
those lands granted by said act, which may be either leased or sold, 
‘Fhe provision in section 10 making it unlawful ‘‘ to cut, remove, or 
appropriate in any way any timber growing upon the lands leased 
under the provisions of this act,” is inconsistent with unrestricted 
right of sale, whether it refers to the grantee or the lessee, or both, 
and can only be held to apply to such of said lands as may be ‘‘ leased 
only.” Of such are sections sixteen and thirty-six. There is no 
authority in the granting act to sell these sections, such sales being 
impliedly inhibited. It results as matter of law that there is no 
authority to sell the standing timber thereon, it being part of the 
realty, and your office is directed to notify the proper officers of 
the Territory that, in the opinion of this Department, so much of the 
territorial act of March 20, 1901, as authorizes the sale of standing 
timber on sections sixteen and thirty-six is in violation of the spirit of 
the granting act, and that it will be my duty at the proper time to call 
the attention of Congress to said territorial act and to recommend that 
it be disapproved by that body, in the exercise of the authority con- 
ferred by section 1850 of the Revised Statutes. If, in the meantime, 
it be brought to the attention of your office that the territorial authori- 
ties shall have taken steps to carry said act into effect, the Department 
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should be advised thereof, to the end that the Secretary of the Interior 
may exercise such authority as may be vested in him by law to prevent 
the cutting and removal of timber from these lands. 


nears 


INDIAN LANDS—-RAILROAD RIGHT OF WAY-—SECTION 5, ACT OF 
FEBRUARY 18, 1888. 


OPINION. 


The right of dissent accorded by section five of the act of February 18, 1888, from the 
statutory allowance to the tribe or nation provided for by said act on account of 
right of way granted, is limited to a dissent by the general council of either the 
nation or tribe named, and there is no authority for the acceptance of a dissent 

_ by the principal chief of such nation or tribe; nor is the Department’ of the 
Interior authorized to extend the time within which such dissent may be certified. 


Assistant Attorney General Van Devanter to the Secretary of the 
Interior, January 8, 1902. (F. W.C.) 


I am in receipt, by reference from the Acting Secretary under date , 
of the 4th instant, of a letter from the Commissioner of Indian Affairs, 
dated December 31, last, transmitting a communication from the prin- 
cipal chief of the Choctaw nation in the matter of the allowance to said 
nation on account of the right of way granted by act of Congress 
approved February 18,1888 (25 Stat., 35), to the Choctaw, Oklahoma 
and Gulf Railroad Company, in which letter the principal chief of 
said nation states that the general council will not convene before the 
first of October next and for that reason he assumes the right to dis- 
sent from the statutory allowance of $50 per mile, as provided for in 
section 5 of said act of February 18, 1888, for that portion of the road 
shown upon the map of definite location approved by this Department 
on November 29, last. In said reference my opinion is desired as to 
‘* whether said dissent of the principal chief can be accepted as within 
the provisions of said section 5, and also whether said section may be 
construed to allow the general council, at its regular session, the 
right to dissent from said statutory allowance, without regard to the 
time when the maps of the railroad company are filed in the Depart- 
ment and approved.” 

In said section 5 of the act of February 18, 1888, it is provided: 

That if the general council of either of the nations or tribes through whose lands 
said railway may be located shall, within four months after the filing of maps of 
definite location as set forth in section six of this act, dissent from the allowance 
hereinbefore provided for, and shall certify the same to the Secretary of the Inte- 
rior, then all compensation to be paid to such dissenting nation or tribe under the 
provisions of this act shall be determined as provided in section three for the deter- 
mination of the compensation to be paid to the individual occupant of lands, with 
the right of appeal to the courts upon the same terms, conditions, and requirements 
as therein provided. 
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It will be noted that the right of dissent from the statutory allow- 
ance of $50 per mile to the nation or tribe through whose lands the 
said railway may be located, is limited to a dissent by the general 
council of either of the nations or tribes, and I am of opinion that the 
mere fact that such general council may not in regular course be in 
session within the time limited in the act for the certification of a dis- 
sent from the statutory allowance, will not authorize the acceptance 
of a dissent by the principal chief of such nation or tribe, nor is this 
‘Department authorized to extend the time within which such dissent 
may be certified. 

Approved, January 8, 1902: 

K. A. Hircncock, 
Secretary. 


ABANDONED MILITARY RESERVATION—JURISDICTION—WITHDRAWAL. 


ALLEN H. Cox (On Re-REvIEw). 


So long as the title to public land remains in the government, the land department, 
and the Secretary of the Interior as the head of that department, are authorized 
to try and determine the rights of claimants therefor; and this power of necessity 
carries with it the power and involves the duty of determining whether such 
title remains in the government or has been granted away from it. 

An authoritative order by the proper executive department of the government, direct- 
ing the withdrawal of public lands from disposition, is, while in force, a bar to 
the appropriation of the land under the public land laws. 

Withdrawals of public lands may be made for present public uses, or disposition in 
a special way, or in anticipation of future uses or disposal. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. VY. D.) January 10, 1902. (G. B. G.) 


This is a motion by Allen H. Cox, for himself and thirteen other 
persons, asking a review of departmental decision of October 15, 1901 
(81 L. D., 114), involving certain lands in the abandoned Fort Hays 
military reservation, State of Kansas. Said decision referred to the 
acts of July 5, 1884 (23 Stat., 103), and August 23, 1894 (28 Stat., 491), 
providing for the disposal of abandoned military reservations, and set 
out certain executive orders affecting the disposal of the lands in con- 
troversy, notably the order of March 22, 1895, withdrawing the lands 
in said reservation ‘‘from settlement and entry,” the order of June 13, 
1899, vacating the order of March 22, 1895, and containing the explana- 
tory statement that the action therein taken would open to ‘‘settle- 
ment” all of the lands in said reservation, except those covered by 
improvements, and the order of August 24, 1899, again withdrawing 
said lands from disposition under the acts mentioned. And upon a 
study of said acts and executive orders it was held that these lands 
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were open to settlement, but not to entry, between June 13, 1899, and 
August 24, 1899; that an application to enter said lands, presented at 
the local office between said dates, did not initiate a claim sufficient. 
to except the land applied for from the grant of said reservation to the 
State of Kansas made by the act of March 28, 1900 (81 Stat., 52), and 
your office was directed to take steps in accordance with the decision 
to clear the record of all entries allowed of lands in the reservation 
resting alone upon applications peecented at. the local office between 
said dates. 

This decision was rendered upon the petition of the State of Kansas 
asking the review of a former departmental decision herein of June 
96, 1900 (80 L. D., 90), wherein it had been held that the lands within 
said reservation were subject to both settlement and entry between 
June 13, 1899, and August 24, 1899, and that the homestead applica- 
tion of Cox for a tract of land therein presented between said dates. 
was the initiation of a valid claim to the land applied for, and defeated 
to that extent the grant to the State. Cox and his associates in the 
pending motion claim under homestead entries allowed pursuant to 
the Department’s said decision of June 26, 1900. 

It is urged in the pending motion that the departmental decision of 
October 15, 1901, was and is void for want of jurisdiction in the 
Department to render it, in that the decision of June 26, 1900, became 
final under the rules of the Department, and the State of Kansas was 
bound thereby; that the ‘‘ departmental orders attempting to suspend 
the operation of the acts of July 5, 1884, and August 23, 1894,” were 
nugatory and void, and did not withdraw said lands from the opera- 
tion of said acts of Congress; and, generally, that the decision of 
October 15, 1901, was contrary to law and the well-established rules 
of the Depar tment. 

So long as the title to public inna remains in the government, the 
land department and the Secretary of the Interior, as the head of that. 
department, are authorized to try and determine the rights of claim- 
ants therefor, and this power of necessity carries with it the power 
and involves the duty of determining whether ‘such title remains in 
the government or has been granted away from it. The present case 
arose upon the application of Cox to enter a tract of land lying within 
the limits of the said abandoned Fort Hays military reservation, the 
rejection of that application by the local officers, and the appeal of 
Cox therefrom. | 

The State of Kansas had not been heard | was not a party to the 
proceeding. The Department’s decision of June 26, 1900, was ren- 
dered in an ex parte proceeding, and while that seecion rene to 
the grant to the State made by the act of March 28, 1900, the claim of 
Cox might have been denied without reference to that act, because 
that claim rested upon a honiestead application for land in reservation 
at the date of its presentation. A motion for review of that decision 
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was filed by ‘*The Committee on EF. H. M. Reservation,” which was 
treated by the Department as the petition of the State, and denied, 
but the State afterwards disclaimed responsibility for ‘said motion. 
Indeed, although the grant to the State had been made, it was condi- 
tioned upon the State’s acceptance thereof, and the State had not yet 
accepted it, and could not be said in law to be a party in interest. 
How, then, can it be well said that the State was estopped from urging 
its claim to said land under the grant, or that the Department might 
not with propriety hear and determine the validity of that claim? 

There is no force in movant’s contention that the executive orders 
withdrawing these lands from settlement and entry were nugatory and 
void, in that their purpose was to suspend the operation of the acts of 
July 5, 1884, and August 23, 1894. Withont entering into any dis- 
cussion of the purpose to be subserved as contemplated by these with- 
drawals, it is enough to say that they were the authorized acts of the 
executive, and as such prevented while they were in force an appro- 
priation of the land under the public land laws. See decisions of the 
Supreme Court of the United States in cases of Wolsey ». Chapman 
(101 U. S., 755); Wood », Beach (156 U. 8., 5£8); Spencer v. McDougal 
(159 U.S., 62); Riley ». Wells (Book 19, Lawyers’ Co-operative Edition 
of United States Supreme Court Reports, 648). In the case last cited 
it was held that where the proper executive department of the govern- 
ment had issued an authoritative order directing the local land officers 
to withhold the lands there in dispute from sale, such order was, 
while in force, sufficient to defeat a settlement for the purpose of 
pre-emption, notwithstanding it was afterwards found that the law, 
by reason of which the action was taken, did not contemplate such a 
withdrawal. | 

And the general rule above stated holds good in instances like the 
present one, where the withdrawal was made in anticipation of a con- 
eressional grant of the lands withdrawn. In the case of Hans Oleson 
(28 L. D., 25, 31), it was said: 


In the nomenclature of the public land laws, the word ‘‘ withdrawal”’ is generally . 
used to denote an order issued by the President, Secretary of the Interior, Commis- 
sioner of the General Land Office, or other proper officer, whereby public lands are 
withheld from sale and entry under the general land laws, in order that presently 
or ultimately they may be applied to some designated public use, or disposed of in 
some special way. Sometimes these orders are not made until there is an immediate 
necessity therefor, but more frequently the necessity for their making is anticipated. 


It is well, too, in the present case to not lose sight of the fact that 
Congress impliedly gave recognition to these withdrawals by its sub- 
sequent grant of the lands involved, for the purpose anticipated in the | 
withdrawals. The congressional action added nothing to the validity 
of the withdrawals, but proves the foresight and wisdom of the land. 
department in making them, and illustrates the necessity for the exist- 
ence of such authority in the executive departinent of the government. 
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Upon the general contention that the decision under review was con- 
trary to law and the well-established rules of the Department, it will be 
sufficient to say that it was shown in the decision itself that the action 
taken was in keeping with the law, and, while it was therein admitted 
that the practice that had theretofore prevailed in the administration 
ef the act of 1894, with reference to the appraisement of the land, had 
in the case of surveyed lands been in keeping with the contention of 
Cox and his associates, it was pointed out that the better practice 
required the appraisement of such lands before entries were allowed 
therefor, and, besides, that there could be no doubt of the power of 
the Secretary of the Interior to require such antecedent appraisements, 
and that the orders'‘and correspondence relating to these lands justified 
the conclusion that it was the intention of the Department to have 
such appraisements first made. 

The motion for review is denied. 


| 


SETTLEMENT—RESIDENCE—ADVERSE CLAIM. 


MEYER 2. Norruern Pactric Ry. Co. 


in order to successfully assert, as against an intervening railroad selection made under 
the act of March 2, 1899, a right or claim acquired by settlement upon unsur- 
veyed land with a view to entry thereof under the homestead laws, the home- 
stead applicant must show that he established an actual residence upon the land 
within a reasonable time after settlement and that such residence had been main- 
tained to the date of the presentation of his homestead application. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. Y. D.) January 10, 1902. (F. W. CG.) 


The Department has considered the appeal by Christian Meyer from 
your office decision of July 23, last, affirming the action of the local 
officers in rejecting his homestead application covering the SE. 4 of . 
Sec. 14, T. 12 N., R 6 W., Vancouver land district, Washington, for 
sonflict with the Scecion ‘made of this land by the NOHMERD Pacific — 
Railway Company. 

said company made selection of the land on July 11, 1899, under 
the provisions of the act of Marcb 2, 1899 (80 Stat. 993), while it was 
yet unsurveyed, the plat of the survey of this township not having 
been filed until June 7, 1900. A new selection list describing the 
- lands according to the lines of the public survey was filed by the 
railway company on June 20, 1900. 

On the day the plat of the township was filed in the local office (June 
7, 1900), Meyer filed in that office his homestead application covering 
the tract here in question, in support of which he alleged settlement 
upon the land May 15, 1899. Said application was rejected for con- 
flict with the pendirig selection by the railway company, from which 
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action Meyer appealed, and on July 9, 1900, your office directed the 
local officers to order a hearing, which was duly held, and upon the 
testimony adduced it was found that Meyer finished the erection of 
his cabin upon this land on May 15, 1899; that he had, up to the time 
of the hearing, slashed about three-fourths of an acre, and that he had» 
planted a small portion of the clearing to garden stuff which did not 
produce a crop. With regard to his residence upon the tract it was 
found that from May, 1899, to the date of the hearing, he had merely 
made occasional visits to the land; that he had always lived at the town 
of Pe Ell, that he owned a team, with two horses, and a wagon, which 
he had kept all of the time at Pe Ell, using the same for hauling and 
draying; that the land in question is broken, hilly and rocky, cut up 
with canons; that it is generally poor farming land, its chief value 
consisting of the merchantable timber growing thereon, the same 
being valued at from $3,500 to $4,000. 

From this testimony the local officers recommended that his appli- 
cation be rejected and the company’s selection permitted to remain 
intact, which recommendation is sustained in your office decision from 
which Meyer has appealed to this Department. 

In his appeal the finding of fact with regard to his residence and 
improvements upon this tract is not questioned, but it 1s contended 
that the quality of his residence subsequently to the filing of the rail- 
road list of July 11, 1899, should not be considered in determining 

whether the land was on that date subject to selection by the railway 
- company. | 

The act of 1899 limits selections made under that act to the publie 
lands ‘‘to which no adverse right or claim shall have been attached or 
have been initiated at the time of the making of such selection.” 

Meyer alleges settlement upon this land about two months prior te 
the filing of the railroad selection list on July 11, 1899, and it is clear 
that said selection was, therefore, subject to the claim that might ripen 
under such settlement. As Meyer’s claim rested upon settlement made 
upon unsurveyed land with a view to entry under the homestead laws, it 
was necessary that he should, in order that such right or claim might be 
successfully asserted as against an intervening claim, show that he estab- 
lished an actual residence upon the land within a reasonable time after 
settlement, and that such residence had been maintained to the date of 
the presentation of his homestead application in furtherance of such 
claims or right under the settlement, as alleged. Failing in this, it must 
be held that no such right or claim was initiated as served to defeat the 
railroad selection, in other respects regular and valid. 
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RAILROAD GRANT—ALTERNATE SECTIONS—ACT OF MARCH 2, 1899. 
NorTHerN Pacrric Ry. Co. 


The even-numbered sections alternate to those granted in aid of the construction of 
the Northern Pacific railroad, are not ‘‘reserved’’ within the meaning of that 
term as employed in section three of the act of March 2, 1899. 


ree fhicheock to the Commissioner of the Coal Land Office, 
¢W. V. D.) January 17, 1902. — (F. W. C.) 


_ Under date of April ist last your office submitted, with the recom- 
mendation that the same be approved as the basis for patent, clear 
lists numbered 5 and 6, State of Oregon, and 64, State of Montana, of 
lands selected by the Northern Pacific Railway Company under the 
provisions of the act of March 2, 1899 (30 Stat., 998). 

- From your office letter of the 6th ultimo, it appears that a number 
of tracts included in said lists are parts of the even-numbered or 
reserved alternate sections within the primary limits of the Northern 


Pacific railroad land grant. The attention of the Department was not 


ealled to this fact by your office when submitting these lists originally, 
and the same was not considered when, on April 10th last, the lists 
were approved and returned to your office. Patents have not as yet, 
however, issued to the company for the lands included in these lists. 
_ With your office letter of the sixth ultimo was forwarded a memo- 
randum filed on behalf of the Northern Pacific Railway Company, in 
support of its claimed right to make selection under the act of 1899 of 
the reserved alternate sections within the primary limits of its land 
grant. | 
. The third section of the act of March 2, 1899, supra, under which 
the selections in question were made, provides that upon the execu- 
tion and filing with the Secretary of the Interior by the Northern 
Pacific Railroad Company of the proper deed releasing and conveying 
to the United States the lands granted to said company within the 
Mount Ranier National Park and the Pacific forest reserve, the said 
company shall be entitled to select ‘‘an equal quantity of non-mineral 
public lands, so classified as non-mineral at the time of actual govern- 
ment survey, which has been or shall be made, of the United States 
not, reserved and to which no adverse right or claim shall have 
attached or have been initiated at the time of the making of such 
selection, lying within any State into or through which the railroad of 
said Northern Pacific Railroad Company runs, to the extent of the 
lands so relinquished and released to the United States.” 

It will be seen that the company was limited, among other things, 
in its selections to be made under this act, to public lands ‘ not 
reserved ” at the time of the making of such sclechons. 
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Are the sections alternate to others granted in aid of the construc- 
tion of railroads, reserved lands within the meaning of the act of March 
2, 1899, supra? | 

The early legislation with regard to these sections alternate to others 
granted in aid of the construction of railroads, impressed them with 
the character of reserved lands. The general pre-emption act of Sep- 
tember 4, 1841 (5 Stat., 453), specifically excepted from pre-emption 
lands reserved to the United States alternate to other sections granted 
in aid of the construction of any canal, railroad or other improvement. 
_ By the act of March 3, 1853 (10 Stat., 944), the pre-emption laws, as 
they then existed, were extended over these alternate reserved sections 
of public lands along the line of railroads for the construction of which 
public lands had been or might thereafter be granted, by act of Con- 
gress; but that act contained a proviso declaring that, ‘‘ The price to 
be paid shall in all cases be two dollars and fifty cents per acre or such 
other minimum price as is now fixed by law or may be fixed upon lands 
»ereafter granted.” The homesteader was also restricted in entry to 
eighty acres of these reserved alternate sections, while he might make 
entry of one hundred and sixty acres elsewhere. Sec. 1, act May 20, 
1862 (12 Stat., 392). 

The policy defined by this legislation i is again ieesantsed in section 
2357 of the Revised Statutes, wherein it is provided: 

That the price to be paid for alternate reserved lands along the line of railroads — 
within limits granted by any act of Congress, § shall be two dollars and fifty cents per 
acre. 

It has been held that such lands are not subject to the ordinary 

indemnity provision found in most land grants made in aid of the con- 
struction of railroads. 
_ By act of July 26, 1866 (14 Sait. 989), there was granted to the 
State of Kansas, for the use and anon of the Union Pacific Railroad 
Company, southern branch, afterwards known as the Missouri, Kan- 
sas and ‘Texas Railway Company, every alternate section of land, or 
parts thereof, designated by odd numbers, to the extent of five alter- 
nate sections per mile on each side of said road, and not exceeding in 
all ten sections per mile, with right of indemnity for those sections 
sold, granted, or to which the right of homestead or pre-emption set- 
tlement had attached at the date of the definite location of said line of 
road, to be selected ‘‘from the public lands of the United States near- 
est to the sections above specified,” meaning the granted lands. 

The indemnity limits of this grant overlap the primary limits of the 
grant made by the aet of March 3, 1868 (12 Stat., 772), in aid of the 
construction of what was known as the Leavenworth, Lawrence and 
Galveston Railroad, and within said conflicting limits the Missouri, 
Kansas and Texas Railway Company made selection of the even- 
numbered sections and the patent of the United States was issued con- 
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veying such even-numbered sections for the use and benefit of the 
Missouri, Kansas and Texas Railway Company. Thereafter a suit 
was brought in the name of the United States to cancel and set aside 
said patents, which case is reported in 141 U. S., 358, 370, 371, where, 
in referring to these lands, 1t was said by the court: 


Now, itis clear that the even-numbered sections, within the place limits of the 
Leavenworth road, were reserved by the act of 1863, for purposes distinctly declared 
by Congress, and which might be wholly defeated if the Missouri-Kansas company 
were permitted to take tllem as indemnity lands under the act of 1866. The require- 
ment in the second section of the act of 1863, that the ‘‘reserved sections’? which 
‘remain to the United States,’? within ten miles on each side of the Leavenworth 
road, ‘‘shall not be sold for less than double minimum price of the public lands 
when sold,’’ nor be subject to sale at private entry until they had been offered at 
public sale to the highest bidder, at or above the increased minimum price; the 
privilege given to actual bona fide settlers, under the preemption and homestead laws, 
to purchase those lands at the increased minimum price, after due proof of settlement, 
improvement, cultivation and occupancy; and the right accorded to settlers on such 
sections under the homestead laws, improving,-occupying and cultivating the same, 
to have patents for not exceeding eighty acres each, are inconsistent with the theory 
that the even-numbered sections, so remaining to the United States, within the place 
limits of the Leavenworth road could be taken as indemnity lands for a railroad 
corporation, © 

As the natural result of the construction of the road aided would be an increase in — 
the market value of the reserved sections remaining to the United States, within the 
place limits of the Leavenworth road, those sections were not left to be disposed of 
under the general laws relating to the public domain. Sut, in order that the govern- 

ment might get the benefit of such increased value, and thereby reimburse itself to 

some extent for the lands granted—the title to which vested in the State or the com- 
pany upon the definite location of the line of the road, and, by relation, as of the 
date of the grant—the act of 1863 made special proyisions in reference to those 
reserved sections, and thereby, and for the accomplishment of particular purposes 
expressly declared, segregated them froin the body of the public lands of the United 
States. Being thus devoted to specified objects, they were reserved to the United 
States, and could not be selected by the State either under the act of 1863 or under 
that of 1866 for other and different objects. They could not be selected as indemnity 
lands under the act of 1863, because at the date of its passage they were reserved for 
the special purposes indicated in the second section of the act of 1863. | 

It follows that the Missouri, Kansas and Texas Railroad Company was not entitled, 
in virtue of the act of 1866, to have indemnity lands from the even-numbered sections 
within the place limits of the Leavenworth road. 


The granting of lands in aid of the construction of railroads was dis- 
coatinued about the year 1871, but since that time the increase in the 
building of railroads has been enormous, so that great portions of the 
public domain have been brought within closer communication with 
railroads than many of the lands in the place limits of the grants made 
in aid of the construction of railroads, some of which grants are eighty 
miles in width. Because of this fact said alternate sections have lost 
much of their early advantage of location, and since 1879 the legisla- 
tion with regard to these alternate sections seems to have placed them 
on a footing with other unreserved public lands. 
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By the act of March 8, 1879 (20 Stat., 472), it was provided— 


That from and after the passage of this act, the even sections within the limits of 
any grant of public lands to any railroad company, or to any military road company, 
or to any State in aid of any railroad or military road shall be opened to settlers 
under the homestead laws to the extent of one hundred and sixty acres to each set- 
tier. 


See also act of July 1, 1879 (21 Stat., 46). 
By the third section of the act of June 15, 1880 (21 Stat., 237), it. 
“was provided— 


That the price of lands now subject to entry which were raised to two dollars and 
fifty cents per acre, and put in market prior to January, eighteen hundred and sixty-. 
one, by reason of the grant of alternate sections for ailtoad purposes, is hereby 
reduced to one dollar and twenty-five cents per acre. 


By the act of March 2, 1889 (25 Stat., 854) private sales of public 
lands were discontinued except in the State of Missouri, and by the 
act of March 3, 1891 (26 Stat., 1095) public sales of public lands were 
discontinued, save in exceptional instances not here material. The 
pre-emption and timber-culttire laws were also repealed by that. act.. 
Originally the controlling purpose in disposing of the public lands was 
_ to obtain public revenue, and the several statutory provisions increas- 
ing or doubling in price the alternate reserved or retained sections 
within the limits of railroad and other similar land grants were enacted 
in furtherance of that purpose, but beginning with the enactment of 
the homestead law of May 20, 1862, supra, this purpose has been grad- 
ually and largely departed fiom, as shown by the legislation “here 
recited, and there is no longer any statute which prescribes a method 
of disposing of such alternate reserved or retained sections which is. 
different from that applicable to other lands, and there is no statute 
which sets apart or appropriates these sections for any specific or 
exclusive purpose. The second section of the act of March 3, 1891, 
supra, amended the act providing for the sale of desert lands, which 
amendment has been construed by this Department as reducing in 
price to $1.25 per.acre all desert lands within the limits of any railroad 
land grant. 

Section 2455 of the Revised Statutes, as amended February 26, 1895 
(28 Stat., 687) authorizes the Commissioner of the General Land. 
Office in his discretion to order into market and sell at public auction — 
isolated or disconnected tracts or parcels of the public domain con-. 
taining less than one quarter-section, and this legislation is held by 
this Department to be as applicable to lands in alternate retained sec- 
tions as to lands located elsewhere. Charles Tyler (26 L. D., 699). 

The surveyed public lands valuable chiefly for timber or stone, 
whether within or without the limits of a railroad land grant, are sub-. 
ject to purchase at $2.50 per acre under the acts of June 3, 1878 (20: 
Stat., 89), and August 4, 1892 (27 Stat., 348), but such lands are not 
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by reason of this ** reserved” or excluded from the operation of other 
public land laws. 

It appears therefore that the right of an individual - appropriate 
these alternate sections is now in no manner different from his right 
to appropriate other public lands. Upon what principle then can 
recent legislation like that of March 2, 1899, be held to treat these 
alternate retained sections as ‘‘ reserved,” in the sense of withheld 
from disposition under the general land laws, and thus excepted from 
selection under that act. The increase in price was the only cause for 
the reservation of these alternate sections, which, it will be seen, has 
been practically removed by later legislation. 

In filing its relinquishment under that act.the Northern Pacific Rail- 
way Conrpany surrendered its title to granted or place lands only, 
supposedly of equal value to the alternate retained sections. This act. 
was in the nature of an exchange act, and after most careful considera- 
tion of the entire matter, I am of opinion that the even-numbered sec- 
tions alternate to those granted in aid of the construction of the 
Northern Pacific erie should not be considered as ‘‘ reserved” 
within the meaning of that term, as employed in the said act of 1899. 

The lists heretofore oper are herewith returned that patents 
may issue thereon. 


. / ; x 
NorRTHERN Paciric Ry. Co. v. SMITH ET AL. 


Motion for review of departmental decision of December 5, 1901, 
31 L. D., 151, denied by Secretary Hitchcock January 17, 1902. 


PRIVATE CLAIM—SURVEY—LOS LUCEROS GRANT. 


THE Lanp Company oF New Mexico, LIMITED, ET AL. 


‘Congress having confirmed and directed the survey of a private land grant, it is not 
within the province of the land department to question its integrity or validity. © 

If there is doubt as to the translation of the original title papers relating to a confirmed 
private land grant, the land department must be guided by the translation which 
governed the action of the surveyor-general and of Congress in the proceedings 
leading up to the confirmation of the grant. 

‘Where conflicting private land grants have been confirmed by Congress, each with- 
out any reference to the other, it is the duty of the land department to follow 
the confirmations and survey and patent each grant, leaving to the judicial 
tribunals the determination of all matters of priority and superiority of right to’ 
the area in conflict. 

Where the confirmatory act provides that the survey of a private land grant ‘‘shall 
conform to and be connected with the public surveys of the United States, 

. so far as the same can be done, consistently with land marks and bounda- 
ries specified”? in the grant, and, on account of the absence of public surveys in 
the vicinity of the land, it appears to be impracticable to make the survey con- 
form to and be connected with the public surveys, the same will not be required. 

“The cost of the survey of a private land claim shall be paid by the claimant, after the 
completion of the survey, but prior to the issuance of patent. 


~ 
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Secretary Hiteheock to the Commissioner of the General Land Office, 
CW. V. D.) . —danuary 17, 1902. | (J. H. F.) 


This case is before the Department on appeal by The Land Com- 
pany of New Mexico, Limited, its trustees and shareholders, from your 
office decision of May 3, 1900, whereby your prior office decision of 
May 29, 1894, directing a resurvey of private land claim No. 47, known 
as the Los Luceros, or Antoine Leroux, grant in Taos county, New 
Mexico, was revoked and the previoussurvey of said grant disapproved 
and rejected, it being held in the later decision that a survey of said 
grant was impossible by reason of uncertainty and vagueness in the 
description of its boundaries. 

A brief history of the grant in question, together with a statement 
of the various actions taken by your office relative thereto, is essential 
to a proper understanding of the questions involved in the appeal. 
House Ex. Doc. No. 112, 37th Cong., 2d Sess., pp. 22-29, sets forth 
the history of the grant. 

In 1742 Pedor Vijil de Santillana, on behalf of himself and his two 
nephews, Juan Bautista Vijil and Christoval Vijil, who joined with 
him therein, petitioned Don Gaspar Domingo de Mendoza, governor 
_ and captain-general of the Kingdom of New Mexico, for the grant of 
a certain tract of land called Los Luceros, in the jurisdiction of the 
pueblo of ‘Taos, said tract being described in said petition as follows: 

Red river being the boundary towards the north, on the east the lands of the 


pueblo and the mountain, on the west the bed of the river, and on the south lands 
of Sebastian Martinez. 


August 9, 1742, Governor Mendoza issued the following decree 
making a grant in response to said petition: 


In the town of Santa Fe, on the ninth day of the month of August, one thousand 
seven hundred and forty-two, I, Lieutenant Colonel Don Gaspar Domingo de Men- 
doza, governor and captain-general of this kingdom of New Mexico, in virtue of this 
petition, should and did order the senior justice of the jurisdiction of the pueblo of 
San Geronimo de los Taos to give him the possession by him therein asked for in the 
name of the King, our sovereign (God preserve him!) upon the conditions and terms 
required in the royal grants, and in particular that portion which refers to not work- 
ing injury to third parties, requiring sufficient proof thereof, and shall be in the fol- 
lowing manner: He shall erect his house or habitation two leagues distant, little more 
or less, from the pueblo of Taos, taking for the boundary on the north to the 
Arroyo Hondo, and two leagues in latitude shall be given him in the direction of the 
Del Norte river and towards the mountain toits summit. And with this understand- 
ing the possession will be given him as aforesaid, for himself, his children, and suc- 
cessors. J have so provided, ordered, and signed, with my attending witnesses, 
acting by appointment on account of the known absence of a royal or public notary, 
there being none in all this kingdom, and on this paper, there being no stamped 


paper in these parts. | 
; Don GasPpaR DomInco DE MENDOZA. 


Note.—That the pasturing and watering places remain common. 
JUAN FELIPE DE RIVERA. 
Witness: MANUEL Sanz DE GARUIZU. 
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August 12, 1742, juridical possession was given to the petitioners, 
the certificate of the officer who gave juridical possession containing: 
the following: 


I proceeded to give the possession granted by said governor to the above, where- 
fore I summoned the natives of said pueblo of Taos, who were the governor, casique, 
officers, and others of authority, and having made to them the measurement from 
the cemetery of the church of their pueblo and then given them one hundred varas 
besides, they stated that they were satisfied and that no injury would result to them 
in any manner whatsoever: I also caused the grant to Sebastian Martinez to be pro- 
duced and stated that no injury would result to his lands by the grant made to the 
petitioners. Therefore, descending from my horse, with the three witnesses, I took 
each of the petitioners personally by the hand and walked with thein over the tract 
and gave royal Reon in the name of his Majesty. 


May 21, 1857, in pursuance of the act of July 22, 1854 (10 Stat., 
308), Antoine eres on behalf of the legal representatives of the 
original grantees, then deceased, filed in the office of the United States 
surveyor-general for New Mexico the original title papers, accom- 
_ panied by an application praying for the confirmation of said grant. 
This application sets forth that the original grantees became possessed 
of a piece of land by virtue of a grant made by the governor of New — 
Mexico, under the government of Spain, on the 12th day of August, 
A. D, 1742— 


as set forth in the original deed of grant herewith presented to which reference is 
hereby made for full proof that said grant was made as aforesaid as described in said 
deed of grant in the petition, decree and judicial possession, compared and recon- 
ciled one with the other; the said piece of land is described and bounded as follows, 
to wit: that their house or habitation should be built two leagues, more or less, from 
the pueblo of Taos, should be bounded on the north by the Arroyo Jondo (Hondo), 
on the west by a line running in a northerly and southerly direction, two leagues 
west of the house or habitation aforesaid or four leagues west of a line over one 
hundred varas west of the cemetery of the church of said pueblo and running par- 
allel from north to south with the line running in the same direction on the west of 
said cemetery; on the east by the west line of said pueblo as above described and by 
the summit of the mountains on either side of the extent of said pueblo line and on 
the south by lands of Sebastian Martin. 


It was further stated in said application that said Antoine Leroux, on 
behalf of the legal representatives aforesaid, claimed a perfect title 
to said lands by virtue of the original deed of grant aforesaid, and 
that— 

They can not show the quantity of land claimed, except as set forth in said grant, 


as contained in the above known metes and bounds, nor can they furnish an accu- 
rate plat of the same as no survey has ever beet made. 


In his report of October 5, 1861 (Private Land Claims, New Mexico, 
Vol. 2, p. 943), the surveyor-general considered the claim thus pre- 
sented and recommended that the grant be confirmed, and such report 
having subsequently been laid before Congress, said grant, with others, 
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was spat med by act of March 3, 1869 (15-Stat., 342), it being therein - 
directed— 

that the Commissioner of the General Land Office shall, w ithout unreasonable delay, 
cause the lands embraced in said several claims to be surveyed and platted at the 
proper expense of the claimants thereof, and upon the filing of said surveys and 
plats in his office, he shal! issue patents for said lands. 

In pursuance of this statutory direction, deputy surveyors Sawyer 
and McElroy, in 1877, surveyed and platted what they reported to be 
the land embraced in said grant, which survey was approved by 
Surveyor-General Atkinson, June 5, 1877. The tract so surveyed 
contains an area of 126,024.53 acres, and, from the Arroyo Hondo on 
the north, extends south a distance of about 25 miles to what is known 
as the Las Trampas grant, the northern boundary of which is formed 
by the extension eastward of the north line of a confirmed Sebastian 
Martin grant which lies several leagues south of the pueblo of Taos 
and immediately west of the Las Trampas grant and which practically 
_ touches, at its northeast corner, the southwest corner of the tract so 
surveyed. The eastern boundary of the tract so surveyed was estab- 
lished by a line running north and south parallel with the west line of 
the pueblo of Taos and distant west therefrom 100 varas, and distant 
from the center, or church of said pueblo, one league and 100 varas, 
the lands of said pueblo of Taos being two leagues (5.266 miles) square; 
and the west boundary of the tract so surveyed was established by a 
Jine running north and south parallel with the east line thereof and 
distant west therefrom three leagues, - 

This survey having been objected to by the claimants because ‘he 
eastern boundary was not established at the summit of the mountain 
range, and othér parties claiming lands embraced thereby having pro- 
tested against its approval, the surveyor-general was directed to make 
further investigation. As a result of different investigations and hear- 
ings the then surveyor-general in 1888 reported that the survey was 
fraudulent and recommended its rejection and the restoration to the 
public domain of all the land included therein except that included in 
- other valid claims. 

By decision of May 29, 1894, your office rejected said survey and 
ordered a new one, holding the boundaries to be: On the north, the 
Arroyo Hondo; on the west, the Del Norte; on the east, the summit 
of the mountain range; and on the south, a Line running east and west 
two leagues south of the Arroyo Hondo, the south line to be straight 
but run in such manner as to give the claimants the same amount of 
land they would get if it were located exactly parallel with said stream. 
That survey not having been made, the attorneys for claimants sug- 
gested, in 1899, that the main stream of the Arroyo Hondo should be 
followed, so fax as its course would answer the call, and from there 
the north boundary should be a straight line to the summit of .the 
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mountains; that the southern boundary should be made to conform to 
the course of the Arroyo Hondo; and that claimants should not be 
made to pay the costs of survey until the same is completed. 

Upon again considering the matter, your office, by the decision from 
which the appeal herein was perfected, revoked its former decision of 
May 29, 1894, rejected the survey of 1877 and held, after seemingly 
questioning the integrity of the original grant and title papers, that. - 
the land conveyed by the grant cannot be ascertained or surveyed by 
reason of uncertainty and vagueness in the description thereof. 

Congress having confirmed the grant and directed its survey, it is 
evidently not within the province of either your office or the Depart- 
ment to now question its integrity or validity. Tameling v. U. S. 
Freehold Co., 98 U.8., 644, 662; Maxwell Land Grant Case, 121 U. 
S., 825, 369; Astiazaran v. Santa Rita Mining Co., 148 U. S., 80, 82; 
United States v. Conway, 175 U. &., 60, 69. There also follows a 
strong presumption that the land embraced in the grant as confirmed 
is susceptible of definite location, and in attempting to carry out the 
intent of the confirmatory act the language of the granting decree, 
descriptive of the lands conveyed, should be construed, if possible, in 
such manner as will give force and effect to the grant as confirmed and 
certainty to its boundaries. 

By the confirmatory act it is pr ovided that private land claim No. 47, 
and others in the Territory of New Mexico, the numbers of which are 
given ‘‘as known and designated by the numbers aforesaid in the 
reports of the surveyor-general of the said Territory and on the books 
of the Commissioner of the General Land Office,” be, and the same are 
hereby, confirmed. The documents constituting claim No. 47, as then 
known and designated on the books of the General Land Office and in 
the report of the surveyor-general, as well as in all the proceedings 
had thereon before Congress, embraced the original title papers here- 
inbefore referred to, an English translation thereof made by the official 
translator in the surveyor-general’s office—the pertinent portions of 
which have hereinbefore been quoted—the report of the surveyor- 
general, and claimant’s application for connEmanon, accompanied by 
brief of counsel. 

The surveyor-general in his report did not describe the granted land 
by metes and bounds, but referred to the ‘original papers filed,” and 
stated that ‘‘the papers constituting the claim appear to be genuine 
and complete, and the grant, in all respects, to be a valid one.” 

‘The record discloses that the Arroyo Hondo has its source in the 
Rocky mountains northeast of the pueblo of Taos, flows in a general 
westerly course, and empties into the Del Norte, its nearest approach 
to the said pueblo lands being about two leagues from the northern 
boundary thereof; the Del Norte river, from the junction with the 
Arroyo Hondo, flows in a southerly direction, and is distant west from 
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the western boundary of the pueblo of Taos about three leagues; the 
main chain or range of the mountains extends north and south practi- 
cally parallel with the Del Norte river, the base or foot hills being 
immediately east of the pueblo and adjoining or crossing the eastern 
_ portion of the lands of the pueblo, and the summit being some leagues 
farther to the east. It will be noted that, although the original peti- 
tion asked for the ‘‘ Red river” as the northern boundary, the granting 
decree expressly fixed as such boundary the ‘‘Arroyo Hondo,” which 
is about twelve miles south of the Red river, and that, although the 
petition designated *‘the lands of the pueblo and the mountain” as the 
eastern boundary, the granting decree specifically declared that the 
grant should extend ‘‘towards the mountain to its summit.” Thus, 
both the northern and eastern boundaries of the grant are, in the 
granting decree, plainly designated by easily ascertained and well 
defined natural objects. The only contention which arises as to the 
location of the grant relates to its western and southern boundaries. 
The original petition designated the ‘‘bed of the river” as the western 
boundary and the ‘‘ lands of Sebastian Martinez” as the southern bound- 
ary. ‘The only river which can be reasonably claimed to answer the 
description of the western boundary, as designated in the petition, is 
the Del Norte river. It is dowbtful whether the lands embraced in the 
confirmed Sebastian Martin grant, hereinbefore mentioned, are those 
referred to in this petition as constituting the southern boundary. 
This confirmed Sebastian Martin grant was distant several leagues ina 
southwesterly direction from the Pueblo of Taos, and between them but 
touching the confirmed Martin grant was the Pueblo of Picuris, with 
its two leagues square of lands so situate as to necessarily become a 
part of the southern and eastern boundaries of the grant petitioned 
for, if it should extend that fur in a southerly direction. The cere- 
mony whereby juridical possession was given to the petitioners occurred 
in the immediate vicinity of the pueblo of Taos on the third day after 
the decree was signed and the certificate of the senior justice, as here- 
inbefore shown, shows that the rights of the inhabitants of the pueblo 
of Taos and of Sebastian Martin were considered, and that it was stated 
that no injury would result to them by the grant made to the peti- 
tioners, but no mention whatever was made of the pueblo of Picuris, . 
and there was no declaration of an intent to protect its inhabitants in 
their possessions. Moreover, the evidence taken at the hearings here- 
inbefore referred to tends to show that Sebastian Martin also claimed 
lands between the pueblo of Taos and the Del Norte river under a 
grant said to have originated in 1702, and to have been recognized as 
late as the date of the Los Luceros grant. These were more probably 
the lands designated in the petition as constituting the southern bound- 
ary, but in the view hereinafter taken that matter becomes immaterial. 

The decree making the grant under consideration directed the senior 
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justice of the jurisdiction of the pueblo of Taos to give to the petitioner, 

“in virtue of this petition . . . . , the possession by him therein asked | 
for,” upon certain conditions and terms, one of which concerned the 
location of his house, and was: ‘‘ He shall erect his house or habitation 
two leagues distant, little more or less, from the pueblo of Taos,” and 
another of which concerned the boundaries of the granted lands, and . 
was: ‘‘taking for the boundary on the north to the Arroyo Hondo, 
and two leagues in latitude shall he given him in the direction of the 
Del Norte river and towards the mountain to its summit.” The decree 
then concluded: ‘* And with this understanding the possession will be 
given him as aforesaid, for himself, his children and successors.” The 
decree having departed from the petition and fixed the eastern 
boundary of the grant at the summit of the mountains some leagues 
‘east of the eastern boundary of the lands of the pueblo of Taos, the 
lands of Sebastian Martin, which were west of the western boundary 
of that pueblo (and this is true of both Sebastian Martin tracts) could 
not constitute any considerable portion of the southern boundary of 
the lands granted. ‘The change in the eastern boundary, therefore, 
rendered it necessary that the granting decree should also designate a 
new southern boundary. This was done, after fixing the northern 
boundary at the Arroyo Hondo, by speeifying in the decree that ‘‘ two 
leagues in latitude shall be given him in the direction of the Del Norte 
riyer [which was to the west] and towards the mountain to its summit 
[which was to the east].” In other words, the petitioner was to have 
a tract of land, on the south side of the Arroyo Hondo, two leagues in 
latitude or width, and extending the entire length of the grant to the 
summit of the mountain on the east. 

The bed of the Del Norte river was designated in the petition as the 
western boundary, and the grant or donation therein asked for was 
made ‘‘upon the conditions and terms” named in the decree. Fronr 
this it seems to necessarily follow that, except as otherwise stated in 
the decree, the boundaries named in the petition were adopted and are 
controlling. As before shown, the decree expressly changed the 
northern, eastern, and southern boundaries, but the only reference in 
the decree to the western boundary is in the declaration made, after 

. fixing the Arroyo Hondo as the northern boundary, that ‘‘ two leagues 
in latitude shall be given him in the direction of the Del Norte river and 
towards the mountain to its summit.” This is not, in itself, the naming 
of a specific western boundary, such as would supersede that named in » 
the petition, but is more probably the manner in which reference was | 
had to a boundary already fixed and which it was not intended to 
change. The decree, in unmistakable terms, named the northern and 
eastern boundaries, then gave the width of the grant, and pointed the 
reader to the western boundary named in the petition, which is the 
bed of the Del Norte river. A controlling reason for this construc- 


DECISIONS RELATING TO THE PUBLIC LANDS. 209 


tion of the title papers evidencing this grant is the fact that no other 
view or theory gives certainty to all of the boundaries of the grant. 

That this is the true meaning of the language used in the granting 
decree becomes more obvious when it is noted that the primary meaning 
of the Spanish word “‘latitud” is breadth or width, and that the English 
word ‘‘ latitude” is likéwise primarily defined to mean ‘‘ extent from 
side to side, or distance sidewise from a given point or line; breadth; 
width.” 

In 1894 your office obtained from the Department of State a literal 
translation of the original title papers, which is not the same as the 
liberal translation made by the official translator in the surveyor-gen- 
eral’s office, which was before Congress at the date of the passage of 
the act confirming said grant. It may be that there is no material 
difference in these translations, but without inquiring into that it is 
sufficient to say that, if there is doubt as to how the original title 
papers should be translated, the land department must be guided by 
the official translation which governed the action of the surveyor-gen- 
eral and of Congress in the proceedings leading up to the confirmation 
of the grant. 

In executing the survey of 1877 and in some subsequent investiga- 
- tions made by the surveyor-general’s office, the requirement of the 
granting decree, that the petitioner should erect his house ‘‘ two 
leagues distant, little more or less, from the pueblo of Taos,” was 
regarded as a boundary call, and it seems to have been thought that 
the extent of the grant westward should be determined by measuring 
in the direction of the Del Norte river, a distance of two leagues from 
the point where the house was or should have been built. But if the 
house was ever built, all trace of the actual site had disappeared long 
prior to the confirmation of the grant, and the contemplated site of 
the house is equally impossible of location, for the obvious reason that 
this point was not designated in the granting decree, or in the certifi- 
cate of the officer who gave juridical possession. Of course it was 
necessarily implied that the petitioner was to build his house within 
the exterior limits of the grant, but within those limits he was at 
liberty to erect his house at any point distant from the pueblo two 
leagues, little more or less. To regard the requirement as to the loca- 
tion of the house as a boundary call is tantamount to holding that it 
was left to the grantee to fix at least the western boundary and thereby 
the quantum of the grant. This is altogether improbable, as well as 
contrary to the usual terms of land grants. Again, to accept this view 
would be to hold that no southern boundary of the grant had been 
designated. True, the lands of Sebastian Martin were designated in 
the petition as the southern boundary, but the decree departing from 
the petition placed the eastern boundary so much farther to the east 
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that the southern boundary fixed by the petition was rendered wholly 
inadequate. The construction referred to seems untenable. 

The Department is of opinion that the true boundary calls of this 
grant are susceptible of certain location, and that, as hereinbefore 
indicated, the limits of the grant are properly defined as follows: On 
the north by the Arroyo Hondo; on the east by the summit of the main | 
chain or range of the Rocky mountains; on the south by a line extend- 
ing from the summit of the main chain or range of the Rocky mountains 
to the Del Norte river, established at a distance of two leagues, right 
angle measurement, from the Arroyo Hondo and parallel to the general 
course thereof, said line to be run between stations fixed at such points 
as will make its course conform to every material change in the course 
of the Arroyo Hondo; on the west by the bed of the Del Norte river. 

The grant, as thus defined, embraces within its limits a portion of 
another grant—the Lucero de Godoi—and may possibly embrace a 
small fraction of the Pueblo of Taos lands, on both of which grants 
patents have heretofore been issued. The Godoi grant was not con- 
firmed or patented until Jong after confirmation of the grant in ques- 
tion, but the Taos grant was both confirmed and patented before that 
time, and as shown in the title papers hereinbefore referred to, was 
accorded priority over this grant. The superiority of the Taos title is 
admitted by the Los Luceros claimants, and is obvious. The Los 
Luceros and Godoi grants were both confirmed, each without any 
reference to the other, and thereupon the duty devolved upon this 
Department of following the confirmations and surveying and patent- 
ing each grant, leaving to the judicial tribunals the determination of 
all matters of priority and superiority of right to the area in conflict. 
‘The patent issued for. the Godoi grant contains express provisions 
saving to other claimants any and all adverse rights acquired to lands 
covered thereby. That patent, as well as the act confirming the Los 
Luceros grant, in legal effect, only operates as a quit-claim or relin- 
quishment of title by the United States. In order that no prejudice 
may result, the lands patented to the Pueblo of Taos will be excluded, 
and those within the conflicting limits of the Los Luceros and Godoi 
grants will be included in the survey of the grant under discussion. 

It is claimed by appellant’s attorney that the branch of Arroyo 
Hondo diverging to the northeast is the main branch and the one to 
which the naine Arroyo Hondo is usually applied, and that in making 
the survey this branch should be followed as ‘far as it makes an east- 
_ erly progress, and from that point the north line of the grant should 

be run east to the summit of the mountains. It appears from a trac- 
ing transmitted by the surveyor-general that neither the north nor 
south branch extends eastward to the summit of the mountain range, 
but that the middle branch apparently intersects the summit and runs 
in a general westerly direction on about the same course the stream 
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takes after the confluence of all the branches. It is apparent that this 
middle branch complies most closely with the north boundary call of 
said grant, and it should be followed in the execution of the survey. 

The surveyor-general suggests that on account of the difficulty and 
expense that would be met in attempting to make the survey conform 
to the public surveys and in connecting the same therewith, such 
requirements be waived. Section 8 of the confirmator y act, supra, 
provides: ; 

That all surveys authorized by this act shall conform to and be connected with the 
public surveys of the United States in said Territories, so far as the same can be 


done, consistently with land marks and boundaries specified in the several grants 
upon which said claims are founded. 


The foregoing statutory provision makes the execution of the 
requirement therein contained dependent upon the conditions existing — 
relative to the land to be surveyed, and, in view of the statements 
made by the surveyor-general relative to the land in question and on 
account of the absence of public surveys in the vicinity thereof, it 
would appear to be impracticable to make the survey of said grant 
conform to and be connected with the public surveys, and the same 
will not be required. 

As to the question of the costs of such survey , said confirmatory act 
further provides that the lands embraced in said several claims therein 
mentioned shall be surveyed and platted ‘tat the proper expense of 
the claimants thereof.” 

By the general appropriation act of July 31, 1876 (19 Stat. net 
was provided: 

That an accurate account shall be kept by each surveyor-general of the cost of 
surveying and platting every private land claim, to be reported to the General Land 
Office with the map of such claim; and that a patent shall not issue, nor shall any 
copy of any such suryey be furnished, for any such private claim until the cost of 
survey and platting shall have been paid into the Treasury of the United States by 
the parties in interest in said grant or by any other party. 


The act of March 3, 1885 (23 Stat., 478, 499), contains the following: 


That hereafter in all cases of the survey of private land claims the cost of the 
same should be refunded to the Treasury by the owner before the delivery of the 
patent. | 


These acts contemplate that the cost of survey shall be paid by 
claimant after survey, and therefore after the amount is ascertained, 
but before issuance of patent. 

Your office decision of May 3, 1900, is reversed, and it is directed 


'. that a survey of said grant be made in accordance with the views 


herein expressed. 
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SCHOOL LAND—AUTHORITY OF LOCAL OFFICERS. 


INSTRUCTIONS. 


The character of school sections in California, whether mineral or non-mineral, is 
not to be wholly determined by the suryeyor-general’s return, nor is such return 
considered as very high or persuasive evidence of the character of the lands 
when it is once drawn in question. 

The local officers may properly give such information as is shown by the records of 
their office, as to whether a given school section has been returned as mineral 
or non-mineral, or whether any portion thereof is or is not included in a home- 
stead or other entry, etc., but it is not competent or proper for them to under- 
take to state, ina manner which may be erroneously accepted as a certification 
or authorized statement, that such section has or has not passed to the state. 


Secretary Ifitchcock to the Commissioner of the General Land Offce, 
(W. V. D.) January 20, 1902. 


I have your letter of the 17th. inst., enclosing a report by the reg- 
ister of the United States land office at Redding, California, dated the 
9th instant, in response to departmental letter of December 26, 1901, 
relative to the suit of Wetzel 7. Register and Receiver, involving sec- 
tion 16, township 45 N., range 7 west, Mount Diablo Meridian, Cali- 
fornia, pending in the sivoult court of the United States for the North- 
ern District of California. 

The departmental letter in question also called for a report from 
your office as to what, if anything, is shown by the records of your 
office respecting the alleged certification to the State of California of 
this section by the register of the local office. Your office letter of 
the 17th instant does not make any response to this part of the depart- 
mental letter, and one is now requested. _ 

The register’s report of the 9th instant says 

I find noted upon the tract book these words: “Certified to the State per J. W. 
Garden, Register, Oct. 8, 1885.”’ Our tract books are filled with notations of this 

kind or similar notations relating to secs. 16 and 36, and I presuine that it was the 

practice of former registers, as it 1s now, to certify to the State upon Inquiry by 
the State Surveyor General the status of the lands in secs. 16 and 36 as shown 
by the records. : 


Tt is apparent by this statement of the register that neither his 
predecessors nor he has comprehended the nature of their duties 
respecting these school sections. No such notation as is here indicated 
should have been made, and no such certificate whatever it may be 
should have been issued. The character of school sections in Califor- 
nia as to whether mineral or non-mineral is not to be wholly determined 
by the surveyor-general’s return, nor indeed is his return considered 
as a very high or persuasive evidence of the character of the lands 
when it is once drawn in question. See Barden v. Northern Pacific 
R. R. Co. (154 U. S., 288, 320); Lindley on Mines, Secs. 106 and 689; 
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Winscott v. Northern Pacific R. R..Co. (7 L. D., 274, 276); Aspen 
Consolidated Mining Co. 7. Williams (27 L. D., 1, 21); Magruder v. 
Oregon and California R. R. Co. (28 L. D., 174, 177). It is also pos- 
sible that lands in a school section might be excepted fron a grant to 
a State because of other things than their mineral character, which 
would not necessarily be shown upon the records of the local office. 

While it is competent and proper for the local officers, in response 
to legitimate inquiries, to give such information as is shown by the 
records of their office, as, for instance, whether a given section 16 has 
been returned as mineral or non-mineral, or whether any portion 
thereof is or is not included in a homestead or other entry, it is not 
competent or proper that these officers should also undertake to state 
in a manner which may be erroneously accepted as a certification or 
authorized statement that the section has or has not passed to the State. 

Your office will transnut to the register of the Redding office a copy 
of this letter, and, if it seems necessary, will see that the other local 
offices in California are properly informed upon this question. 


FOREST RESERV ATION—LIEU SELECTION—CHANGE OF SELECTION. 


Henry C. MaAbpory. 


An application to correct or change a lieu selection under the act of June 4, 1897,. 
should be accompanied by evidence showing whether or not the selector has 
transferred, assigned or encumbered the land first selected, or contracted so to do, 
whether any conveyance or instrument affecting or attempting to affect the title - 
to such land, or the selector’s right under the selection, is shown upon the 
records in the county or other office where such records are usually kept under 
the laws of the State or Territory where the land is situate, and as to whether, 
since its selection, such land has undergone any change in character or value by 
the cutting or removal of timber or the*emoval of any mineral or other thing of 


value. 
Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.V. D.) January 20, 1902. (J. R. W.) 


Henry C. Mallory appealed from your office decision of August 7, 
1901, rejecting his application to correct and change his selection, 
under the act of June 4, 1897 (80 Stat., 36), from the SW. 4 of Sec. 
84, T. 40 N., R. 5 E., M. D. M., Redding, California, to the SW. 4 
Sec. 34, T. 40 N., R. 6 E., M. D. M., Susanville, California. 

May 13, 1900, C. E. Glover, as attorney in fact for Henry C. Mal- 
lory, applied to select the SW. 4 of Sec. 34, T. 40 N., R. 5 E., Red- 
ding, California, in lieu of the E. + SW. + and SW. + SE. + See. 5, 
and NE. + NW. 4 Sec. 8, T. 10 N., R. 28 W.,S. B. M., in the Pine 
Mountain and Zaca Lake forest reservation. 

August 3, 1900, Glover filed in the Redding office, and August 6, . 
1900, filed in the Susanville office, his affidavit and application for 
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change of the selection from the land so first selected to the SW. 4 
Sec. 34, T. 40 N., R. 6 E. The grounds therefor are stated in the ~ 
affidavit of Glover, that: ) 

T am legally authorized attorney for Henry C. Mallory, and that acting for him I 
made an application under the act of June 4, 1897, to select the SW. } of Section 34, 
in Township 40 North, Range 5 East, Mount Diablo Meridian, in the United States 
land office at Redding, California; that said application was inadvertently made, the 
intention being to select a tract bearing the same description in Township 40 North, © 
Range 6 I.., in the United States land office at Susanville, California. . 

It refers to the filing of his power of attorney and the conveyance 
of the relinquished land assigned as base for the selection, and asks 
that— 
my application herewith for the za } 34, in Township 40 North, Range 6 East, 
be filed, and that one for the SW. 4 of Section 3+ in Tow eneAD 40 North, Range 5 
Kast, be rejected. 

Your office rejected the application for the change of selection, 
holding, in substance, that the showing made was insufficient to war- 
rant such action, and called attention to the regulations in the general 
circular of July 11, 1899, p. 186, governing applications for a ** change 
of entry.” The regulations thus cited, while not contemplating such 
cases as this, may be properly taken as constituting in part a guide in 
the matter of the showing that should be made before allowing an 
application like that herein. 

The applicant assigns error in your office decision in failing to find 
that a sufficient showing has been made, and error in the local (Susan- 
ville) office in not noting on their record the application to amend, so 
that it would operate as notice to third parties. 

It is not claimed that the error was due to any act of the local office 
or of any one but the selector or his attorney in fact. The applicant 
to amend being himself alone in fault and asking grace of the Depart- 
ment was bound to show a prima facie meritorious case before he 
could ask that a second tract of land should be segregated and with- 
drawn from appropriation by other parties. This he did not do. The 
showing in such a case should, among other things, include a clear 
statement as to whether the selector has transferred, assigned, or 
‘encumbered the land first selected, or has contracted so to do, as to 
whether any conveyance or instrument affecting or attempting to 
affect the title to such land or the selector’s right under the selection 
is shown upon the records in the county or other office where such 
records are usually kept under the laws of the State or Territory 
where the land is situate, and as to whether since its selection such 
land has undergone any change in character or value by the cutting or 
removal of timber or the removal of any minera) or other thing of 
value. 

As modified your office decision is affirmed. 
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FOREST RESERV ATION—LIEU SELECTION—ACT OF JUNE 4, 1897. 
CALIFORNIA AND OREGON Lanpb CoMPARY. 


Lands claimed under the grant to the State of Oregon by the act of July 2, 1864, to 
aid in the construction of a military road, for which no patent has issued, nor 
any legal equivalent thereof, are not a sufficient basis for an exchange under the 
act of June 4, 1897. 


Seeretary Hitchcock to the Commissioner of the General Land Office, 
(W. Y. D.) January 24, 1902. (J. R. W.) 


The California and Oregon Land Company appealed from your 
office decision of August 17, 1901, rejecting ee selection, under the 
act of June 4, 1897 (80 Stat., 36), for the E. $ of NE. + and E. $ of 
SE. 4 of Sec. 32, T. 3758., R. 26 E., W. M., Take View, Oregon hae 
hundred and sixty acres), in lieu of the ee NW. 4 of See. 
25, T. 94S., R.5 E., W. M. (containing one hundred and sixty acres), 
in Cascade Range forest réserve, Oregon, covered by a deed to the 
United States by the California and Oregon Land Company, executed 
August 7, recorded August 10, and filed in the local office, with the 
selection, August 14, 1899. 

The land offered as a base is in an odd-numbered section within the 
three-mile limits of the grant of July 2, 1864 (13 Stat., 355), to the 
State of Oregon to aid the construction of a military road. The chain 
of title from the State to the relinquisher, as shown in the abstract 
and certificate of the county clerk, is that, December 22, 1877, and 
June 25, 1889, the State of Oregon conveyed to the Oregon Central 
Military Road Company— 
all the lands lying and being in the State of Oregon, granted or intended to be granted 
to the State of Oregon by act of Congress approved July 2, 1864, and subsequent acts 
of Congress, or of the Legislature of Oregon, approved October 26, 1864; . . . . 
also any interest therein any of the grantors in either of said deeds might thereafter 


acquire, excepting out however lands sold prior to May 12, 1874, by the Oregon Cen- 
tral Military Road Company, not exceeding 7,000 acres. 


~ Your office decision rejected the selection, because, under instruc- 
tions of March 9, 1900 (29 L. D., 594), the title of the relinquisher 
being inchoate merely and still under administration, it can not be told 
that the particular lands relinquished passed by the grant. 

The act of July 2, 1864, supra, excepted from the grant ‘‘any and 
all lands heretofore reser ved to the United States by act of Congress, 
or other competent authority.” 

Indemnity provisions were made by the act of December 26, 1866 
(14 Stat., 874), for any deficiencies that might be found in the adjust- 
ment of the grant; and by the act of June 18, 1874 (18 Stat., 80), the 
issuance of patent was directed when title to the granted lands should 
be earned. 


216 DECISIONS RELATING TO THE PUBLIC LANDS. 


Two general classes of persons who may avail themselves of the 
exchange provisions of the act of June 4, 1897, are provided for therein: 
(1) Those holding unperfected bona fide claims, within the boundaries 
of forest reserves; and (2) those holding lands within such boundaries 
under a patent or its equivalent; and it is urged, on appeal, that this 
application is within the second class, for the reason that the grant of | 
1864 was one in praesent7, passing title, as of its date, to the lands 
within the granted limits. 

This contention, however, can not be accepted as sound. The stat- 
ute is explicit: the land must be held nnder a ‘‘ patent.” True, under 
the departmental interpretation placed on the word ‘‘patent,” it has. 
been held to embrace its ‘‘ full legal equivalent.” But in this case no 
patent has issued, nor any equivalent thereof; nor is it yet known 
whether any patent ever will issue for this land under said grant. It 
is unsurveyed land, and while in that state it can not be known whether 
or not it is free from all of the exceptions imposed by the granting act 
and the amendatory act of 1866. Not until it has been found and 
adjudicated by the Departinent, that this tract did pass under said grant, 
will a patent issue therefor, and not until then will said tract afford a 
basis for an exchange under the act of 1897. 

The decision of your office is therefore affirmed. 


SOLDIERS’? ADDITIONAL HOMESTEAD-—ASSIGNMENT—ACT OF AUGUST 
18, 1894. 


Joux H. Hower... 


A duplicate certificate of soldiers’ additional right, regularly issued, which does not 
indicate that it is a duplicate, purchased in good faith before the right had been 
exhausted, and in the hands of a bona fide purchaser, unsatisfied, at the time of 
the passage of the act of August 18, 1894, was by that act validated and made a 
certified right, which could thereafter be lawfully transferred, irrespective of the 
transferee’s knowledge that the soldier’s additional right had, prior to his pur- 
chase of the duplicate, been exercised through the use of the original certificate. 


Seeretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) January 31, 1902. | — (ALS. T.) 


John H. Howell has appealed from your office decision of July 15, 
1901, rejecting his application for recertification of the soldiers’ addr 
Gonal right of entry issued in the name of Alexander Allison, Sr., 
April 6, 1881, for eighty acres. 

It appears oe your said decision that the records of your office 
show— 


that se eandes Allison, Sr., made H. E. No. 7411, March 24, 1870, at Boonville, Mo., 
for E. 4 lots 1 and 2 of NE. 1, Sec. 3, T. 39 N., R. 21 W., containing 80 acres, on 
which F. C. 1404 issued February 20, 1874, and palene May 1, 1874. © 
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Messrs. Gilmore and Co., of this city, on August 30, 1878, made application for the 
issuance of a certificate of right, and such certificate was issued October 17, 1878, in 
the name of Alexander Allison, Sr., certifying his right to make additional entry for 
80 acres, and it was mailed to said attorneys. 

A duplicate certificate was issued in the name of Alexander Allison, Sr., April 6, 
1881, on what was considered satisfactory proof of the loss of the original certificate. 

Subsequent thereto, on Dec. 12, 1900 (1890), the original certificate of right was 
located at the local office at Vancouver, Washington, in the name of Alexander 
Allison, Sy., H. E. 7468, F. C. No. 2209, for W. 3 SW. 4, Sec. 34, T. 14 N., R.9 W,, 
containing eighty acres, being made thereunder. 

By letter ‘‘C”’ of January 24, 1892, it was held by this [your] office that the loca- 
tion of said original certificate exhausted the soldier’s additional right, and all local 
officers throughout the country were directed to seize said duplicate certificate, if 
presented for location, and transmit it to this [your] office without further action on 
their part. 

On July 13, 1899, the duplicate ikea was filed in your office, 
with an application for its recertification in the nanie of H. D. Camp: 
bell, who claimed to be a dona fide purchaser thereof; but this applica- 
tion was denied by your office on October 28, 1899, on the ground that 
Campbell was not a bona de purchaser, and on the further ground that 
the law did not authorize the recertification of a duplicate certificate 
after the original certificate had been satisfied and the soldier had 
thereby secured all the homestead rights to which he was entitled. 

Howell, with his application, files his affidavit alleging that he pur- 
chased said certificate from H. D. Campbell for a valuable consideration 
on June 7, 1901; also a bill of sale of that date from said Campbell 
conveying to John H. Howell, for a valuable consideration, all of his 
(Campbell’s) right, title, and interest in said certificate. He also filed 
the affidavit of Campbell, wherein it is alleged that he (Campbell) pur- 
chased said certificate in good faith and for a valuable consideration, 
from Julius Ordway, of Portland, Oregon, in June, 1899. Also the 
affidavit of said Ordway, alleging that he purchased said certificate 
about February 24, 1882, from W. C. Hill, in good faith, for a valuable. 
consideration, and without any knowledge of any fraud or irregularity 
in the same; and that he sold it to Campbell in June, 1899. 

Your said decision holds that, inasmuch as said certificate was declared 
invalid on January 24, 1892, which fact was known to Howell when he 
purchased the certificate, therefore ‘* he cannot be regarded as an inno- 
cent purchaser,” and on that ground you denied his application. 

By the act of Congress, Enotes August 18, 1894 (28 Stat., 397), 
it is provided: | 

That all soldiers’ sdaideaal homestead certificates heretofore issued under the 
rules and regulations of the General Land Office, under section twenty-three hun- 
dred and six of the Revised Statutes of the United States, or in pursuance of the 
decisions or instructions of the Secretary of the Interior of date March tenth, eigh- 
teen hundred and seventy-seven, or any subsequent decisions or instructions of the 
Secretary of the Interior, or the Commissioner of the General Land Office, shall be, 
and are hereby, declared to be valid, notwithstanding any attempted sale or transfer 
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thereof; and where such certificates have been, or may hereafter be sold or transferred, 
such sale or transfer shall not be regarded as invalidating the right, but the same 
shall be goad and valid in the hands of bona fide purchasers for value; and all entries 
heretofore or hereafter made with such certificates by such purchasers shall be 
approved, and patent shall issue in the name of the assignees. 


The only question to be determined in this case is whether or not 
Howell is a dona, ffde purchaser of the certificate in question within the 
meaning of the act above quoted. 

In the case of John M. Rankin (21 L. D., 404), which is cited and 
relied upon by the applicant in this case, it was held that one who pur- 
chased in good faith a certificate of a soldier’s additional homestead 
right, which had been issued by mistake, a certificate of the soldier’s 
additional right having already been issued, but its issuance not noted 
on the records of the General Land Office, was entitled to have the 
certificate, so purchased and held by him, recertified in his own name, 
and that he would be held to be ‘‘a ona side purchaser who bought 
without notice of illegality of the certificate at its inception, or of its 
invalidity for any other reason.” | | 

In the case of John H. Howell (24 L. D., 35), which also is cited and 
relied upon in the present case, it was held that the dona f#de purchaser 
of a certificate of a soldier’s additional homestead right was entitled to 
recertification of the same in his own name, notwithstanding he knew 
that a prior transferee of the same had invoked the provisions of the 
act of June 15, 1880 (21 Stat., 237), because of a defect in the transfer 
of the certificate to him. But in the case of John M. Rankin (28 L. 
D., 204), it was held that where the holder of such a certificate chose to 
avail himself of the right to purchase the land under the act of June 
15, 1880, supra, the right evidenced by the certificate was thereby 
exhausted and the certificate satisfied, and that one who afterward 
purchased the certificate, with knowledge of such facts, took nothing 
by his purchase; and that decision overruled the decision in the case 
of John H. Howell, supra, in so far as it held that such certificates 
were not satistied by the purchase of lands under the act of June 15, 
1880, supra. But it was therein held that: 


Ii the certificate was not satisfied, and the right therein certified exhausted before 
the passage of the act of August 18, 1894, that act made the certificate and certified 
right a claim in her [the then bone fide holder’s] hands which she could lawfully sell, 
and which Rankin could lawfully buy, irrespective of his knowledge of the element 
of irregularity of invalidity in the original issuance of the certificate. 


There is filed with the certificate in question a power of attorney, 
executed by AlHson and his wife, in blank, on March 21, 1881, author- 
izing as their attorney in fact to sell and receive the proceeds 
of any lands that might be entered by said AlHson by virtue of said 
additional right, and Allison was paid $100.00 for the same. 

There is nothing connected with said certificate showing that it is a 
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duplicate, or that ¢ any other certificate of said right had ever been 
issued. 

At the time Ordway purchased the certificate in question, Allison 
had not exhausted the right; that certificate had been regularly issued 
under a decision of the Commissioner of the General Land Office; 
there was nothing to show that it was a duplicate or that there was any 
other certificate outstanding for the same right. Ordway purchased 
it in good faith and held it at the time of the passage of the act of 
August 18, 1894. 

It appears, therefore, that at the time of the passage of the said act 
of August 18, 1894, the certificate in question was in the hands of a 
bona fide purchaser, and was unsatisfied (either by location or under 
the act of June 15, 1880). It must be held, therefore, that the act of 
August 18, 1894, supra, gave it validity and made it a certified right— 
a claim in his hands which he could lawfully sell and which Campbell 
or Howell ‘* could law fully buy, irrespective of his knowledge of the 
element of irregularity or inv alidity in the original issuance of the 
certificate.” 

The result is that your said decision 1s reversed, ids you are directed 
to recertify said additional right to said Howell. 


—_—___. 


RAILROAD GRANT—ACT OF JULY 2, 1864—JOINT RESOLUTION OF MAY 
81, 1870. 


IXS8TRUCTIONS. 


Directions given that all action affecting lands within the conflicting limits of the 
erant made by the act of July 2, 1864, to the Northern Pacifie Railroad Com- 
pany, and the grant made to the same company by the joint resolution of May 
31, 1870, be suspended until further directions in the matter. 


Secretary Lhtcheock to the Commessioner of the General Land Office, 
CW. V.D.) January 31, 1902. 


I am in receipt of the following conmunication from the Attorney 
General dated the 29th inst.: 
- For your information, I have to state that, by direction of the President, I have 
this day instructed the United States Attorney for the District of Washington to take 
“an appeal to the Circuit Court of Appeals in case No. 551, United States 7. Northern 
Pacific Railroad Company. 
- The case referred to is the one which involved the right of the 
Northern Pacific railroad to lands within the conflicting limits or 
overlap near Portland, Oregon, under the grants of July 2, 1864 (13 
Stat., 365), and the joint resolution of May 31, 1870 (16 Stat., 378), 
which was recently decided adversely to the United States by the 
Circuit Court of the United States for the District of Washington, 
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upon the authority of the decision of the Supreme Court of the 
United States in the case of the United States ». Oregon and Califor 
nia Railroad Co., 176 U. S., 28. 

By reason of the appeal eA taken to the Circuit Court of heer 
from the decision of the Circuit Court of the United States for the 
District of Washington, all further action affecting the lands in ques- 
tion will be suspended until further direction is given, and all instruc- 
tions of the Department to the contrary, which have been given since 
the decision of the Cireuit Court of the United States for the District 
of Washington, are, for the time being, recalled, and action in pur- 
suance thereof will also be suspended until other direction is given. 


FOREST RESERVATION—LIEU SELECTION—ACT OF JUNE 4, 1897. 


YHARLES H, Copp. 


Proof that land ‘is uninhabited is not the equivalent of proof that it is vacant or 
unoccupied. 

No vested right is obtained under the act of June 4, 1897, until the selector has, 
among other things, perfected his selection by the submission of proof that the 
selected land is non-mineral and unoccupied; and until this condition precedent 
is complied with the land is subject to exploration under the mining laws, and 
if found to be mineral in character is no longer subject to selection, and no right 
can be secured by any subsequent attempt to perfect an incomplete selection 
under which no right vested prior to the development of the mineral quality of 
the land. | 

An applicant to make selection under the act of June 4, 1897, who has in other 
respects complied with the statute and existtng regulations, but has failed to 
furnish the requisite proof of the character and condition of the land selected, — 
may subsequently perfect his selection by submitting proof that such land was, 
at the time of the presentation of his selection, and still continues to be, of the 
character and condition subject to selection, the rights of the selector to be 
determined as of the date when the selection is thus completed. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) | February 6, 1902. 


Charles H. Cobb has appealed from your office decision of August 
29, 1901, rejecting his application, under the act of June 4, 1897 (30 
Stat., 36), to select the SE. 4 of NW. i, E. 4 of SW. 4, and SE. } of 
Sec. 26, T. 27 N., R. 8 E. Ww. M. ep acres), ey hi 
in lieu of the SW. 3 L of NE. + 1, SE. + of NW. 4, NE. 4 of SW. 4, and > 
NW. + of SE. 4 L of. Sec. 2, T. 30 N.. R. 15 W., W. M., and lots 2, 3, 
and 4 of Sec. 2, ad lot 1 of Sec. 38, T. 28 N., R. 18 W., W. M., in the 
Olympic forest reserve, Washington. 

November 17, 1899, Cobb recorded in the proper county office his 
deeds of relinquishment to the government of his land in the forest 
reserve, and, December 1, 1899, presented at the local land office his 
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recorded deeds, abstracts of title, and application for selection, and 
an affidavit made that day before the register of the local office, that 
the selected land was non-mineral and uninhabited, but there was no 
affidavit that it was vacant or unoccupied. 

. Your office decision appealed from rejected the selection, because of 
the absence of the requisite proof of non-occupancy. 

The decision of your office was right. Proof that the land was unin- 
habitated was not the equivalent of proof that it was vacant or unoc- 
cupied, and, therefore, did not satisfy the statute or the existing 
regulations (28 L. D., 521, 524). Animperfect selection, such as this, 
should have been rejected by the local officers at once, upon its pre- 
sentation. It was not incumbent upon them to invite the selector to 
present the requisite proofs and to await his action in that matter. 
Unless his selection conformed to the law and regulations, he was not 
entitled to have it received by the local officers and noted upon the 
records of their office. But the local officers, seemingly not under- 
standing their duty, departed therefrom, and received this incomplete 
selection and noted the same upon the records of their office. The 
papers were then transmitted to your office, where they remained, 
awaiting examination and consideration, until your office decision of 
August 22, 1901. 

Since your office decision, appellant has transmitted to the Depart- 
ment what purports to be proof that the selected land was unoccupied 
at the time of presenting the selection to the local office, and that it is 
still unoccupied and non-mineral; so that the question is presented as to 
whether an applicant, under the act of June 4, 1897, who has in other 
respects complied with the statute and existing regulations, but has 
failed to furnish the requisite proof of the character and condition of 
the land selected, may subsequently perfect his selection by submitting 
proof that such land was, at the time of the presentation of his selec- 
tion, and still continues to be, of the character and condition subject 
to selection. 

The land here applied for was surveyed at the date of the applica- 
tion, and is therefore unaffected by the provisions of the act of June 
6, 1900 (81 Stat., 614). 

The question presented has heretofore been practically decided in 
the affirmative in the cases of Gray Eagle Oil Company v. Clarke (30 
L. D., 570, 581) and Gary B. Peavey (31 L. D., 186). 

‘ No vested right is obtained, under the act of June 4, 1897, until, 
among other things, the selector has perfected his selection by the 
submission of proof that the land selected is non-mineral and unoccu- 
pied. Until this condition precedent is complied with, the land is 
subject to exploration under the mining laws; and if it is discovered or 
found to be mineral in character, it is not longer subject to selection, 
and no right can be secured by any subsequent attempt to complete or 
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make effectual an incomplete selection under which no right vested 
prior to the development of the mineral quality of the land. Kern - 
Oil Company v. Clarke (80 L. D., 550); Gray Eagle Oil Company ». 
Clarke (80 L. D., 570). But so long as the land selected remains of 
the character and condition subject to selection and the matter is one 
between the selector and the government, the selector (where, as in 
this instance, his selection has been received by the local officers and 
noted upon the records of their office) may submit the required proof 
at a time subsequent to the presentation of the selection, if it be still 
pending undisposed of, the rights of the selector, however, to he. 
determined as of the date when the selection is thus completed. 

The case is therefore returned to your office, to be disposed of in 
accordance with the views herein expressed, if the selection be one 
which in other respects conforms to the statute and existing regulations. 


RSE aad 


BOUNTY LAND WARRANT—ACTS OF MARCH 8, 1855, AND MARCH 2. 1889. 
CHARLES P. MAGINNIS. 


The owners of bounty land warrants issued under the act of March 3, 1855, which 

-_-provides for the location of such warrants upon any lands of the United States 
subject to private entry, have the same rights with reference to the location 
thereof as they would have had if the act of March 2, 1889, restricting the sale 
of public lands at private entry to the State of Missouri, had not been passed. 

The case of Joseph T. Brown, 21 L. D., 47, in so far as in conflict with this decision, | 


overruled. 
Secretary Lktchcock to the Coane of the General Land Offtee, 
CW. Y. D.) February 5, 1902. (Ay 50s Ls) . 


On September 18, 1901, Charles P. Maginnis applied to locate the 
SE. + of the SW. 4, the SW. 4 of the SE. 4 of Sec. 4, and the NW. ¢ 
of the NE. ¢ of Sec. 9, T. 55 N., R. 18 W., Duluth land district, Min- 
nesota, in satisfaction of military bounty land warrant No. 922387, for 
one hundred and twenty acres, issued to Benjamin Peck, on June 8, 
1857, and assigned to said Mayginnis. 

The local officers rejected nid application on the gr ound. that the 
land applied for was not subject to such location, on from their 
action Maginnis appealed to your office. 

On January 15, 1902, you transmitted said application and accom- — 
pany ing papers to this Department, stating that: : 

The attorneys for Maginnis claim that such warrants are locatable in the same 
manner as suryeyor-general’s certificates of location under departmental decision in 
the case of Victor H. Provensal (30 L. D., 616). 

You further state that the matter of locating military bounty land 
warrants as proposed herein has not been determined, and you submit 
the matter to this Department with a request for instructions as to the 
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question involved, which seems to be whether or not, since the passage 
of the act of March 2, 1889 (25 Stat., 854), such warrants may be located 
upon any of the public lands of the United States, except in the State 
of Missouri. | 

The warrant in question was issued under the act of Congress 
approved March 3, 1855 (10 Stat., 701), the provisions of which act 
are carried into the Revised Statutes at section 2414 and succeeding 
sections. _ | | 

Section 2415 of the Revised Statutes provides that: _ 

The warrants which have been or may hereafter be issued in pursuance of law may 
be located according to legal subdivisions of the public lands in one body upon any 
lands of the United States subject to private entry at the time of such location at the 
minimum price. When such warrant is located on lands which are subject to entry 
at a greater minimum than one dollar and twenty-five cents per acre, the locator 
shall pay to the United States, in cash, the difference between the value of such 
warrants at one dollar and twenty-five cents per acre, and the tract of land located 
on. But where such tract is rated at one dollar and twenty-five cents per acre, and 
does not exceed the area specified in the warrant, it must be taken in full satisfaction 
thereof, | 

It appears that the land applied for was ‘‘ offered” on December 30, 
1872, and it doesnot appear that it has ever been appropriated by cash 
entry, or otherwise, and is still a part of the public domain. 

By section one of the act of March 2, 1889 (25 Stat., 854), it is pro- 
vided that: 

- From and after the passage of this act no public lands of the United States, except 
those in the State of Missouri, shall be suject to private entry. 

The ground upon which the local officers rejected the application in 
question appears to be that the land was not subject to such location, 
because said act of March 2, 1889, prohibits the disposal of it by 
private entry. 

The 8rd section of the act of June 2, 1858, provides for the location 
of certain surveyor-general's certificates upor any of the public lands © 
of the United States subject to sale at private entry at a price not 
exceeding one dollar and twenty-five cents per acre, and in the case of 
Victor H. Provensal, sepra, which was an application to locate such 
certificate on public land in the State of Louisiana, on March 9, 1901, 
this Department held that the act of March 2, 1889, did not have the 
effect to repeal the act of June 2, 1858, so as to prevent such Jocation 
of said certificates on public lands outside of the State of Missouri. 
It was therein held that the act of June 2, 1858, was intended to 
invest, and did invest, the holders of such certificates with certain 
rights and benefits, and that it was not the purpose of the act of March 
Y, 1889, to deprive them of such rights. 

The act of March 8, 1855, under which the warrant In question was 
issued, is of the same character as the act of June 2, 1858, in that it is 
intended to confer certain rights and benefits upon a specified class of 


a 
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persons, Viz., those holding such warrants as the one here in question, 
and it was not the purpose of the act of March 2, 1889, to deprive 


them of these rights. 
The act of December 13, 1894 (28 Stat., 594), provides— 


That in addition to the benefits now given by law to all unsatisfied fanaa 
bounty land warrants, under any act of Congress, and unsatisfied indemnity certifi- 
cates of location under the act of Congress approved June second, eighteen hundred 
and fifty-eight, whether heretofore or hereafter issued, shall be receivable at the rate 
of one dollar and twenty-five cents per acre in payment, or part payment, for any 
lands entered under the desert land law of March third, eighteen hundred and 


eighty-seven, .... the timber culture law of March third, eighteen hundred and 
seventy-three, ... . the timber and stone law of June third, eighteen hundred and 
seventy-eight,. . . . or for lands which may be sold at public auction, except such 


lands as shall have been purchased froin any Indian tribe within ten years last past. 


In the case of Victor H. Provensal, supra, it was held that the pas- 
sage of this act, granting to the holders of such warrants and certifi- 
cates these additional rights, did not show that Congress construed the 
act of March 2, 1889, to have repealed the act of June 2, 1858, but 
that it was the purpose of Congress to confer on the holders of “these 
warrants and certificates certain rights 7» addition to those given by 
former statutes. Prior to that act such warrants and certificates 
might be used in the location of public lands which had been offered 
for sale, and the additional right conferred by the act of December 18, 
1894, supra, was the right to use such warrants and certificates in pay- 
ment for public lands taken or enter ed under any of the laws enumer- 
ated in said act. 

eee is some difference in the eee employed in the act of June 

, 1858, and that of March 3, 1855. The last-mentioned act provides 
| a these warrants may be located upon any of the public lands of the 
United States “‘ subject to private entry at the time of such location,” 
while the act of June 2, 1858, providing for the location of surveyor- 
general’s certificates, provides that they may be located upon any of 
the public lands of the United States ‘‘ subject to sale at private entry 
at a price not exceeding one dollar and twenty-five cents per acre.” 
The later act does not, in express words, require that the lands located 
shall be subject to such sale at private entry at the time of such 
location, but the language used was evidently intended to have that 
meaning. The words ‘‘subject to sale at private entry” either refer 
to the time of the passage of the act, or to the time of the location of 
the certificates, and, if the latter, then the meaning is the same in that 
regard as that of the act of March 3, 1855, and this Department so 
construes the language in question. 

This case having been referred to the Department without any action 
by your office on the application, and the applicant’s attorney having 
filed his brief in your office in support of the application, it is treated 
as if it were before the Department on appeal. 
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It is held, therefore, that the owners of such military bounty land 
warrants have the same rights with reference to the location thereof 
as they would have had the act of March 2, 1889, never been passed, 
and that if there be no other objection, the warrant in question may 
be located upon the land applied for. 

The case of Joseph T. Brown (21 L. D., 47), in so far as it conflicts 
with this decision, is overruled. 


—— 


APPROXIMATION—EXCHANGE OF LANDS—ACT OF JUNE 4, 1897. 
INSTRUCTIONS. 


The rule of approximation permitted in entries under the homestead and other pub- 
lic-land laws may properly be applied in case of an exchange of lands under the 
act of June 4, 1897. 


Secretary Hitchcock to the Commésstoner of the General Land Office, 
(W.V. D.) Hebruary 10, 1902. (J. R.W.) 


The Department has carefully considered your office letter, relative 
- to cases arising under the exchange provisions of the act of June 4, 
1897 (80 Stat., 36), wherein the area of the tract selected exceeds that 
of the one relinquished. You state that it was at first held by your 
office that no selection could be made the area of which exceeded that 
of the relinquished tract; refer to the departmental instructions of 
June 30, 1900 (80 L. D., 105), and the decision of March 21, 1901, in 
the case of Olette Johnson (unreported), and suggest that either the 
letter of the act should be followed and the area of the tract selected 
be required to exactly equal that of the tract relinquished, or that the 
act should be liberally construed so as to apply to cases of this class 


. _ the rule of approximation applied in homestead and other entries, and 


permit the selector to pay for and retain the excess area in his selec- - 
tion when it is not greater than the deficiency would be should a minor ~ 
subdivision be excluded therefrom. 

The act provides that one holding land in a forest reservation may 
‘*yelinquish the tract to the government, and may select in lieu thereof 
a tract of vacant land open to settlement not exceeding in area the 
tract covered by his claim or patent.” 

The Department recognizes the difficulty attending the administra- 
tion of this statute in the class of cases referred to, and the suggestions 
made in your letter have been the subject of repeated consideration. 
Jt was held in the instructions of June 30, 1900, supra, that there was 
no authority in said act for applying the rule of approximation in cases 
of exchange of lands thereunder. The absence of such authority, 
together with the restrictive words limiting the lands taken to a quan- 
tity ‘‘ not exceeding in area” the tract relinquished, led the Depart- 
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ment to the conclusion that there was no room for a construction oe 
mitting approximation in selections under the act. 

But the words ‘‘not exceeding in area the tract covered by his lain 
or patent” are not more restrictive than similar words of limitation of 
quantity in many other land laws, as in Section 2279 (Revised Statutes): 
** No person shall have the right of preemption to more than one hun- 

dred and sixty acres;” (R. 5. 2289) ‘‘ which shall not, with the land 
- so already owned and occupied, exceed in the aggregate one hundred 
and sixty acres;” (R. S. 2306) ‘*so much land as when added to the 
quantity previously entered shall not exceed one hundred and sixty 
acres;” (25 Stat., 854) *‘ which shall not with the land first entered 
and occupied exceed in the aggregate one hundred and sixty acres;” © 
(R. 5S. 2283) ‘*not exceeding one hundred and sixty acres;” (26 Stat., 
496) *‘not exceeding three hundred and twenty acres;” (20 Stat., 113) 
‘*not more than one quarter of any section shall be so patented.” 

Such words of limitation are as explicit, restrictive, and little sus- 
ceptible of construction as are those in the act of 1897. Yet entries 
made under these statutes, under a long established practice of the 
land department, are permitted to include an excess above the area 
limited by the statutes. J. B. Burns (7 L. D., 20, 23); Whitcher v 
Southern Pacific Railroad Company (8 L. D., 459); Richard Dotson 
(13 L. D., 275); Abram A. Still (18 L. D., 610); James Hampton (15 
L. D., 449); Charles W. Miller (6 L. D., 339), | 

From an extended examination of the cases wherein the rule of 
approximation has been applied, it appears that in no instance was the 
rule founded upon statutory authority. The rule of approximation 
arose from no difficulty in construing the words of limitation, but 
because a literal execution of the statute was impracticable without 
frequent denial to entrymen of part of their entry right. 

The surveys of public lands are required to be made in square sec- 
tions of six hundred and forty acres, subdivided into quarters and six- 
teenths. The limitation of entry rights in the land laws is made with 
reference to the quantity that would result from such subdivisions of 
a regular section of six hundred and forty acres. From unavoidable 
causes the surveys result in frequent variations from the regular 
quantity that a section or its subdivisions should contain. To apply 
the limitations literally, allowing no excess, would frequently limit 
one having right to enter one hundred and sixty acres to a less quan- 
tity, frequently to slightly more than one hundred .and twenty acres. 

As Congress had in view the requirements of the law governing 
surveys, and the irregularity of quantity was, practically, unavoidable, 
aud was no fault of the entry claimant, the rule of approximation 
originated as an administrative compromise between the irregularity of | 
the survey and the right of the entry claimant. It was an adminis- 
trative necessity to avoid, on one hand, injustice to the claimant, or, 
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on the other, the necessity of subdividing the smallest legal subdivision 
in an entry. 

The rule has been applied in practice from the earliest statutes lim- 
iting quantity, as in cases of location of military bounty land war- 
rants. It was established long before the act in question and prior to 
the enactment of the statutes above instanced. Congress has never 
disapproved of it. The rule being in practical operation, applied in 
cases of entries under other statutes similarly limiting quantity, it 
must be presumed that the act was passed with a view to the rule of 
approximation as a recognized part of the administration of the public 
land laws, with view to which the words of limitation were to be 
" construed. 

If regard is to be had to the statute alone, there is no more authority 
for the departmental rule permitting selections in excess of the area 
- relinquished where ‘‘a slight difference only exists,” than for the usual 
rule of approximation. It leaves the land department no course but 
to follow the literal words of the statute or to adopt the same rule it 
has followed in the administration of other similarly limited land laws. 

As great reason might have been cogently urged against the adop- 
tion of the rule of approximation in the above-instanced statutes as 
can be urged against its application to selections under the act of 1897. 
They might have been held to be absolute limitations upon the quan- 
tity that an applicant could acquire under the act. The act of 1897 
had for its object the reacquisition of title by the government of lands 
it had disposed of. If irregularities in area of subdivisions make the 
equal exchange impossible, the object of the law is attained and its 
spirit is observed in exchange of tracts as near equal as the irregu- 
lar ity of the survey permits, allowing the settler to pay for the excess 
as in other cases of approximation. The government can give in 
exchange no greater quantity than it receives, but to facilitate attain- 
ing the object of the act, the selector may buy the fraction of a sub- 
division in excess of the area of the one relinquished. 

The act extended the right of selection to vacant land open to settle- 
ment, and the amendment of June 6, 1900 (31 Stat., 614), restricted 
it to ‘‘ vacant, surveved, non-mineral lands which are subject to home- 
stead entry.” Thus describing the lands subject to selection as those 
subject to homestead entry, no reason is apparent for more rigid 
_ adherence to the words of limitation of area than is given to similar 
words of limitation upon the appropriation of the same class of lands 
by homestead entry. 

The government desires to re-acquire title to all lands it has her eto- 
fore disposed of within the forest reserves. The act must be so con- 
strued as to effect its object. If the selector must withhold a fractional 
tract from reconveyance until he finds another of the same area, the 
object of the act is impeded, and may be in part defeated. Such rule 
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of strict construction is applicable only to statutes of grant and to 
those imposing penalties and forfeitures. The act, on the contrary, is 
remedial and entitled to liberal construction. 

It is, therefore, the conclusion of the Department that the exchange 
of lands under the act of 1897, made at the invitation of the govern- 
ment, to promote its own object, as well as the convenience of the owner 
of land in the forest reservation, may properly be made with regard to 
the long standing rule of approximation of quantity applicable gener- 
ally to other entries under statutes limiting quantity. Your office is 
accordingly instructed to apply the rule of approximation to selections 
under the act of June 4, 1897. 


eee, 


FS | 
REGULATIONS CONCERNING THE SELECTION OF DESERT LANDS BY 
CERTAIN STATES. 


CIRCULAR. 


Section + of the act of August 18, 1894, entitled, ‘‘An act making 
appropriations for sundry civil expenses of the government for the 
fiscal year ending June 30, 1895, and for other purposes” (28 Stat., 
372-422), authorizes the Secretary of the Interior, with the approval 
of the President, to contract and agree to patent to the States of Wash- 
ington, Oregon, California, Nevada, Idaho, Montana, Wyoming, Col- 
orado, North Dakota, South Dakota, and Utah, or any other States, as 
provided in the act, in which may be found desert lands, not to exceed 
1,000,000 acres of such lands to each State, under certain conditions. 

The text of the act is as follows: 


Sec. 4. That to aid the public land States in the reclamation’of the desert lands 
therein, and the settlement, cultivation and sale thereof in small tracts to actual 
settlers, the Secretary of the Interior with the approval of the President, be, and 
hereby is, authorized and empowered, upon proper application of the State to con- 
tract and agree, from time to time, with each of the States in which there may be 
situated desert lands as defined by the act entitled ‘‘An act to provide for the sale of 
desert land in certain States and Territories,’ approved March third, eighteen hun- 
dred and seventy-seven, and the act amendatory thereof, approved March third, 
eighteen hundred and ninety-one, binding the United States to donate, grant and 
patent to the State free of cost for survey or price such desert lands, not exceeding 
one million acres in each State, as the State may cause to beirrigated, reclaimed, - 
occupied, and not less than twenty acres of each one hundred and sixty-acre tract 
cultivated by actual settlers, within ten years next-after the passage of this act, as 
thoroughly as is required of citizens who may enter under the said desert land law. . 

Before the application of any State is allowed or any contract or agreement is exe- 
cuted or any segregation of any of the land from the public domain is ordered by the 
Secretary of the Interior, the State shall file a map of the said land proposed to be 
irrigated which shall exhibit a plan showing the mode of the contemplated irriga- 
tion and which plan shall be sufficient to thoroughly irrigate and reclaim said land 
and prepare it to raise ordinary agricultural crops and shall also show the source of 
the water to be used for irrigation and reclamation, and the Secretary of the Interior 
may make necessary regulations for the reservation of the lands applied for by the 
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States to date from the date of the filing of the map and plan of irrigation, but such 
reservation shall be of no force whatever if such map and plan of irrigation shall not 
be approved. That any State contracting under this section is hereby authorized to 
make all necessary contracts to cause the said lands to be reclaimed, and to induce 
their settlement and cultivation in accordance with and subject to the provisions of 
this section; but the State shall not be authorized to lease any of said lands or to use 
or dispose of the same in any way whatever, except to secure their reclamation, culti- 
vation and settlement. | 

As fast as any State may furnish satisfactory proof according to such rules and regu- 
lations as may be prescribed by the Secretary of the Interior, that any of said lands 
are irrigated, reclaimed and occupied by actual settlers, patents shall be issued to 
the State or its assigns for said lands so reclaimed and settled: Provided, That said 
States shall not sell or dispose of more than one hundred and sixty acres of said lands 
to.any one person, and any surplus of money derived by any State from the sale of 
said lands in excess of the cost of their reclamation, shall be held as atrust fund for 
and be applied to the reclamation of other desert lands in such State. That to en- 
able the Secretary of the Interior to examine any of the lands that may be selected 
under the provisions of this section, there is hereby appropriated out of any moneys 
in the Treasury, not otherwise appropriated, one thousand dollars. 


In the act making appropriations for sundry civil expenses of the 
government for the fiscal year ending June 30, 1897, and for other 
purposes, approved June 11, 1896 (29 Stat., 413-484), there is, under 
the head of appropriation for ‘* Surveying public lands,” the following 
provision: 


That under any law heretofore or hereafter enacted by any State, providing for the 
reclamation of arid lands, in pursuance and acceptance of the terms of the grant made 
in section four of an act entitled ‘‘ An act making appropriations for the sundry civil 
expenses of the government for the fiscal year ending June thirtieth, eighteen hun- 
dred and ninety five,’? approved August eighteenth, eighteen hundred and ninety- 
four, a lien or liens is hereby authorized to be created by the State to*which such 
lands are granted and by no other authority whatever, and when created shall be 
valid on and against the separate legal subdivisions of land reclaimed, for the actual 
cost and necessary expenses of reclamation and reasonable interest thereon from the 
date of reclamation until disposed of to actual settlers; and when an ample supply of 
water is actually furnished in a substantial ditch or canal, or by artesian wells or 
reservoirs, to reclaim a particular tract or tracts of such lands, then patents shall issue 
for the same io such State without regard to settlement or cultivation: Provided, That 
in no event, in no contingency, and under no circumstances shall the United States 
be in any manner directly or indirectly ae for any amount of any such lien or 
liability, in whole or in part. 


The limitation of time in the above-quoted section 4 was modified by 
section 3 of the act entitled— 


‘‘An act making appropriations for sundry civil expenses of the government for 
the fiscal year ending June thirtieth, nineteen hundred and two, and for other pur- 
poses,’’ approved March 3, 1901 (31 Stat., 1133-1188), which provides as follows: 


Sec. 3. That section 4 of the act of August eighteenth, eighteen hundred and 
ninety-four, entitled ‘‘An act making appropriations for sundry civil expenses of 
the government for the fiscal year ending June thirtieth, eighteen hundred and 
ninety-five, and for other purposes,’ is hereby amended so that the ten years’ period 
within which any State shall cause the lands applied for under said act to be irri- 
gated and reclaimed, as provided in said section as amended by the act of June 
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eleventh, eighteen hundred and ninety-six, shall begin to run from the date of 
approval by the Secretary of the Interior of the State’s application for the segregation 
of such lands; and if the State fails within said ten years to cause the whole or any 
part of the lands so segregated to be so irrigated and reclaimed, the Secretary of the 
Interior may, in his discretion, continue said segregation for a period of not exceeding 
five years, or may, in his discretion, restore such lands to the public domain. 

The effect of this provision is to allow ten years for the irrigation 
and reclamation of each body of land segregated, the time torun from 
the date of the approval of the segregation. It also authorizes the 
Secretary of the Interior, in his discretion, to extend the time for 
irrigating and reclaiming the lands for a period of five years. At the 
expiration of the ten years, or of the extended period, the Secretary 
of the Interior may, in his discretion, restore to the public domain the 
lands not irrigated and reclaimed by the State. 

1. The second paragraph of section 4, quoted above, requires that 
the State shall first file a map of the land selected and proposed to be 
irrigated, which shall exhibit a plan showing the mode of contemplated 
irrigation and the source of the water. In accordance with the re- 
quirements of the act, the State must give full data to show that the 
proposed plan will be sufficient to thoroughly irrigate and reclaim the 
land and prepare it to raise ordinary agricultural crops; for which 
purpose a statement of the amount of water available for the plan of 
irigation will be necessary. The other data required can not be fully 
prescribed, as it will depend upon the nature of the plan submitted. 
All information necessary to enable this office to Judge of its practica- 
bility for irrigating all the land selected must be submitted. Upon the 
filing of such map and accompanying plan of irrigation, the lands em- 
braced therein will be withheld from other disposition until final action 
is had thereon by the Secretary of the Interior. If such final action 
be a disapproval of the map and plan, the lands selected shall, without 
further order, be subject to disposition as if such reservation had never - 
been made; and the local officers will make the appropriate notations 
on the tract books and plat books, opposite those previously made, in 
accordance with the requirements of paragraph 7. 

2, The map must be on tracing linen, in duplicate, and must be drawn 
to a scale not greater than 1,000 feet to 1 inch. A smaller scale is 
desirable, if the nec ssary information can be clearly shown. 

3. The map and field notes in duplicate must be filed in the local land 
office for the district in which the land is located. A plan and field 
notes covering tracts selected in several land districts need be filed but 
once in duplicate; one copy in the other districts will be sufficient; but 
‘in such case a duplicate map of the lands, at least, must be filed in each 
local land office, showing the lands to be segregated in that district. 
The map and field notes must show the connections of termini of a 
canal or of the initial point of a reservoir with public survey corners, 
the connections with public survey corners wherever section or town- 
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ship lines are crossed by the irrigation works proposed, and must show 
full data to admit of retracing the lines of the survey of the irrigation 
works on the ground. 

4. The map should bear an affidavit of the engineer who made or 
supervised the preparation of the map and plan, Form 1, page 234, and 
also of the officer authorized by the State to make its selections under 
the act, Form 2, page 234, 

5. The map should indicate clearly the tracts selected, which must all 
be desert lands as defined by the acts of 1877 and 1891, and the decisions 
and regulations of this office therein provided for. The language of 
the former act and the decisions thereunder are as follows: ‘‘AII lands 
exclusive of timber lands and mineral lands, which will not, without 
artificial irrigation produce some agricultural crop, shall be deemed 
desert land.” It is prescribed also as follows: 

First. Lands bordering upon streams, lakes, or other natural bodies 
of water, or through or upon which there is any river, stream, arroyo, 
lake, pond, body of water, or living spring, are not subject to entry 
under the desert-land law until the clear est proof of their desert char- 
acter is furnished. 

Second. Lands which produce native grasses sufficient in quantity, if 
unfed by grazing animals, to make an ordinary crop of hay in ove: 
seasons, are not desert lands. 

Third. Lands which will produce an aotieileataie crop of any kind, 
in amount to make the cultivation reasonably remunerative, are not 
desert. 

Fourth. Lands containing sufficient moisture to produce a natural _ 
growth of trees are not to be classed as desert lands. 

In this connection it has been held that it isa mere presumption that 
lands containing sufficient moisture to produce trees will produce 
agricultural crops, but, like all presumptions of fact, it may be rebutted 
by proof showing that the land is actually desert in character and will 
not produce agvricultural crops without irrigation. (81 L. D., 149.) 

6. The map should be accompanied by a list in triplicate of the lands 
selected, designated by legal subdivisions, properly summed up at the 
foot of each page, and at the end of the list. Clear carbon copies are 
preferred for the duplicate and triplicate lists. The lists should be 
dated and verified by a certificate of the selecting agent, Form 3, page 
935. The party appearing as agent of the State must file with the reg- 
ister and receiver written and satisfactory evidence, under seal, of his 
authority to act in the premises; such evidence once filed need not be 
duplicated during the period for which the agent was appointed. The 
State should number the lists in consecutive order, beginning with 
No. 1, regardless of the land office in which they are to be filed. Form 
of title page to be prefixed to the lists of selections will be found on 
page 235, marked A. Lists received at this office containing erasures 


~~ 


932 DECISIONS RELATING TO THE PUBLIC LANDS. 


will not be filed, but will be returned in order that new ones may be 
prepared. When a township has not been subdivided, but has had its 
exteriors surveyed, the whole township may be designated, omitting, 
however, the sections to which the State may be entitled under its 
grant of school lands. When the records are in such condition that 
the proper notations may be made, a section or part of a section of 
unsurveyed land may be designated in the list; but no patent can 
issue thereon until the land has been surveyed. 

7. The lists must be carefully and critically examined by the regis- 
ter and receiver, and their accuracy tested by the plats and records of 
their office. When so examined and found correct in all respects, they 
will attach a certificate at the foot of each list, Form 4, page —. The 
register will thereupon post the selections in ink in the tract book 
after the following manner: ‘‘ Selected , 19—, by A. B., agent 
for the State of , as desert land, act of August 18, 1894, list 
No. »’ and on the plats he will mark the tracts so selected ‘* State 
desert land selection.” After the selections are properly posted and 
marked on the records, the lists, maps, and all papers will be trans- 
mitted to this office. The date of filing will in all cases be noted on 
the map over the written signature of the register, as well as on all 
the papers. For rejected selections a new application and a new list 
will be required, upon which the register will note opposite each tract 
the objections appearing on the records and indorse thereon his reasons 
in full for refusing to certify the same. The agent will be allowed to 
appeal in the manner provided for in the Rules of Practice. It is 
required that clear lists of approvals shall in every case be made out 
by the selecting agents, if after the above examination one or more 
tracts have been rejected, showing clearly and without erasure the 
tracts to which the register is prepared to certify. On the map of 
lands selected the register will mark rejected such tracts as he has 
rejected on the lists. 

8. There must also be filed a contract of Form 5, page 236, in dupli- 
cate, signed by the State officer authorized to execute such contract. — 
A carbon copy of the contract well not be accepted.* 

9. When the canals or reservoirs required by the plan of irrigation 
cross public land not selected by the State, an application for right of 
way over such lands under sections 18 to 21, act of March 3, 1891 (26 
Stat., 1085), should be filed separately, in accordance with the regula- 
tions under said act. 

10. In the preceding paragraphs instructions are given for the desig- 
nation of the lands by the proper State authorities. Upon the approval 
of the map of the lands and the plan of irrigation, the contract is 











_ ® Printed copies of the contract, in which the list of lands can be inserted, will be 
furnished to the State, or to parties dealing with it, on application to the General 
Land Office. 
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executed by the Secretary of the Interior and approved by the Presi- 
dent, as directed by the act. Upon the approval of the map and plan, 
the lands are reserved for the purposes of the act, said reservation 
dating from the date of the filing of the map and plan in the local land 
office. A duplicate of the approved map and plan, and of the list of 
lands, i is transmitted for the files of the local land office, and a tripli- 
eate copy of the list is forwarded to the State authorities. 

11. By the honorable Secretary’s decision of January 22, 1898 (26 
L. D., 74), it was held that the act of 1896 applies to all lands segre- 
_ gated under the act of 1894, and patents will be issued for all such 
lands in accordance therewith. 

12. When patents are desired for any lands that have been segre- 
gated, the State should file in the local land office a list, to which is 
prefixed a certificate of the presiding officer of the State land board, or 
other officer of the State who may be charged with the duty of dispos- 
ing ofthe lands which the State may obtain under the law, Form 6, 
page 237; and followed by an affidavit of the State engineer, or other 
State officer whose duty it may be to superintend the reclamation of 
the lands, Form 7, page 238. 

18. The certificate of Form 6 is required in order to show that the 
State laws accepting the grant of the lands have been duly complied 
with. 

14. The affidavit of Form 7 is required in order to show compliance 
with the provisions of the law, that an ample supply of water has been 
actually furnished in a substantial ditch or canal, or by artesian wells 
or reservoirs, for each tract in the list, sufficient to thoroughly irrigate 
and reclaim it, and to prepare it to raise ordinary agricultural crops. 

15. These lists will be called Lists for Patent, and should be num- 
bered by the State consecutively, beginning with No. 1. The list 
should also show, opposite each tract, the number of the approved 
segregation list in which it appears. The aggregate area should be 
stated at the foot of each page and at the end of the list. 

16. Upon the filing of such list, the local officers will place thereon 
the date of filing, and note on the records opposite each tract listed: 
List for Patent No. , filed, , giving the date. 

17%. When said list is filed in the local land office there shall also be 
filed by the State a notice, in duplicate, prepared for the signature of 
the register and receiver, describing the land by sections, and portions 
of sections, where less than a section is designated (Form 8, page 238). 
This notice shall be published at the expense of the State once a week 
in each of nine consecutive weeks, in a newspaper of established char- 
acter and general circulation, to be designated by the register as pub- 
lished nearest the land. One copy of said notice shall be posted in a 
conspicuous place in the local office for at least Sixty days during the 
period of publication. 
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18. At the expiration of the period of publication the State shall file 
in the local office proof of said publication and of payment for the 
same. Thereupon the register and receiver shall forward the list for 
patent to the General Land Office, noting thereon any protests or con- 
tests on any of the following grounds: Failure to comply with the law, 
the nondesert character of the land, prior adverse rights, or the min- 
eral character of the land, transmitting any papers filed, and submitting 
any recommendations they may deem proper. They will also forward 
proots of publication, of payment therefor, and of the posting of the 
list in their office. 

19. Upon the receipt of the papers in the General Land Office such 
action will be taken in each case as the showing may require, and all 
tracts that are free from valid protest or contest, and respecting which 
the law and regulations have been complied with, will be certified to 
the Secretary of the Interior for approval and patenting. 

Bincrr HERMANN, 
Commissioner General Land Office. 
Approved January 15, 1902. | 
Kk. A. Hrrcnucock, 
Secretary of the Interior. 


Form 1. 





STATE OF ; 
County of 





» 88 | 
, being duly sworn, says he is the engineer under whose supervision 
the survey and plan hereon were made (or is the person employed to make, etc.); 
that the tracts shown hereon to be selected are each and every one clesert land as 
contemplated by the act of Congress approved August 18, 1894 (28 Stat., 372-422), 
the act of June 11, 1896 (29 Stat., 484); and the act of March 3, 1901 (31 Stat., 
1133-1188), none being of the classes designated as timber or mineral lands; that the 
plan of irrigation herewith submitted is accurately and fully represented in accord- 
ance with ascertained facts; that the system proposed is sufficient to thoroughly 
irrigate and reclaim said land and prepare it to raise ordinary crops; and that the 
survey of said system of irrigation is accurately represented upon this map and the 
accompanying field notes. 




















Subscribed and sworn to before me this —— day of , 19—. 
[SEAL. ] ; 
Notary Public. 
Form 2. 
STATE OF 
County of Be 














, being duly sworn, says that he is the (designation of office) 
authorized by the State of to make desert-land selections under the act of 
Congress approved August 18, 1894 (28 Stat., 372-422), the act of June 11, 1896 (29 
Stat., 434), and the act of March 3, 1901 (31 Stat., 1133-1188); that the plan of irri- 
gation and survey herewith is submitted under authority of the State of ; and 
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that the tracts shown hereon to be selected are each and: every one desert land, as 
contemplated by the said acts of Congress, none being of the classes designated as 
timber or mineral lands. 





Subscribed and sworn to before me this —— day of , 19—. 











[SEAL. ] ; 
Notary Public. 
A, 
STATE OF 
UnirepD States Lanp OFFICE, 








; , 19—. 

, the duly authorized agent of the State of , under and by virtue 
of an act of Congress approved August 18, 1894 (28 Stat., 372-422), the act of June 
11, 1896 (29 Stat., 484), and the act of March 3, 1901 (31 Stat., 1183-1188), and in 
pursuance of the rules and regulations prescribed by the Secretary of the Interior, 
hereby makes and files the following list of desert public lands which the State is 
authorized to select under the provisions of the said acts of Congress: 











Form 3. 





STATE OF | ; 
County of 





, 88. 

di , being duly sworn, depose and say that I am (designation of 
office) authorized by the State of to make desert-land selections under the act 
of Congress approved August 18, 1894 (28 Stat., 372-422), the act of June 11, 1896 
(29 Stat., 434), and the act of March 3, 1901 (31 Stat., 11383-1188); that the foregoing 
list of lands which JI hereby select is a correct list of lands selected under said acts; 
that the lands are vacant, unappropriated, are not interdicted timber nor mineral 
lands, and are desert lands as contemplated by the said acts of Congress. 




















Subscribed and sworn to before me this day of 


[SEAL. ] 





toe, 








. Notary Public. 
Form 4. 


Unitep States LAND OFFICE, 








——, 19—. 

We hereby certify that we have carefully and critically examined the foregoing 
list of lands selected , 18—, by , the duly authorized agent 
of the State of , under the provisions of the act of Congress approved August 
18, 1894 (28 Stat., 872-422), the act of June 11, 1896 (29 Stat., 484), and the act of 
March 3, 1901 (31 Stat., 11383-1188); that we have tested the accuracy of said list by 
the plats and records of this office, and that we find the same to be correct. And 
we further certify that the filing of said list is allowed and approved, and that the 
whole of said lands are surveyed public lands of the United States, and that the same 
are not nor is any part thereof returned and denominated as mineral] or timber 
lands; nor is there any homestead or other valid claim to any portion of said lands 
on file or of record in this office; and that the said lands are, to the best of our 
knowledge and belief, desert lands, as contemplated by the said acts of Congress; 
and that the fees, amounting to $ , have been paid upon the said area of 
acres, 


























—— ——., Register. 
, Receiver. 


——$<$<__—$ 
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Form 5. 
These articles of agreement, made and entered into this a day of . 
A. D. 19—*, by and between *, Secretary of the Interior, for and on 
behalf of the United States of America, party of the first part, and : 











for and on behalf of the State of , party of the second part, witnesseth: 

That in consideration of the stipulations and agreements hereinafter made, and of 
the fact that said State has, under the provisions of section 4 of the act of Congress 
approved August 18, 1894, of the act of Congress approved June 11, 1896, and of the 
act of Congress approved March 38, 1901, through , Its proper officer, © 
thereunto duly authorized, presented its proper application for certain lands situated 
within said State and alleged to be desert in character and particularly described as 
follows, to wit: List.No. — (here insert list of lands and total area), and has filed a 
map of said lands and exhibited a plan showing the mode by which it is proposed 
that said lands shall be irrigated and reclaimed and the source of the water to be 
used for that purpose, the said party of the first part contracts and agrees, and, by 
and with the consent and approval of «, President thereof, hereby 
binds the United States of America to donate, grant, and patent to said State, or to 
its assigns, free from cost for survey or price, any particular tract or tracts of said 
lands, whenever an ample supply of water is actually furnished in a substantial ditch | 
or canal, or by artesian wells or reservoirs, to reclaim the same, in accordance with 
the provisions of said acts of Congress, and with the regulations issued thereunder, 
and with the terms of this contract, at any time within ten years froin the date of 
the approval of the said map of the lands. 

It is further understood that said State shall not lease any of said lands or use or 
dispose of the same in any way whatever, except to secure their reclamation, culti- 
vation, and settlement; and that in selling and disposing of them for that purpose 
the said State may sell or dispose of not more than 160 acres to any one person, and 
then only to bona fide settlers who are citizens of the United States or who have 
declared their intention to become such citizens; and it is distinctly understood and 
fully agreed that all persons acquiring title to said lands from said State prior to the 
issuance of patent, as hereinafter mentioned, will take the same subject to all the 
requirements of said acts of Congress and to the terms of this contract, and shall show 
full compliance therewith before they shall have any claim against the United States 
for a patent to said lands. 

Itis further understood and agreed that said State shall have full power, right, and 
authority to enact such laws, and from time to time to make and enter into such con- 
tracts and agreements, and to create and assume such obligations in relation to and 
concerning said lands as may be necessary to induce and cause such irrigation 
and reclamation thereof as is required by this contract and the said acts of Congress; 
but no such law, contract, or obligation shall in any way bind or obligate the United 
States to do or perform any act not clearly directed and set forth in this contract and 
said acts of Congress, aud then only after the requirements of said acts and contract 
have been fully complied with. 

Neither the approval of said application, map, and plan, nor the segregation of said 
land by the Secretary of the Interior, nor anything in this contract, or in the said 
acts of Congress, shall be so construed as to give said State any interest whatever in 
any lands upon which, at the date of the filing of the map and plan hereinbefore 
referred to, there may be an actual settlement by a bona fide settler, qualified under 
the public land laws to acquire title thereto. 

It is further understood and agreed that as soon as an ample supply of water is 
actually furnished in a substantial ditch or canal, or by artesian wells or reservoirs, 














* These blanks should be left vacant by the State agent. 
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to reclaim a particular tract or tracts of said lands the said State or its assigns may 
make proof thereof under and according to such rules and regulations as may be 
prescribed therefor by the Secretary of the Inteérior, and as soon as such proof shall 
have been examined and found to be satisfactory patents shall issue to said State, or 
to its assigns, for the tracts included in said proof. ' 

The said State shall, out of the money arising from its disposal of said lands, first 
reimburse itself for any and all costs and expenditures incurred by it in irrigating 
and reclaiming said lands, or in assisting its assigns in so doing; and any surplus then 
remaining after the payment of the cost of such reclamation shall be held as a trust 
fund, to be applied to the reclamation of other desert lands within said State. 

This contract is executed in duplicate, one copy of which shall be placed of record 
and remain on file with the Commissioner of the General Land Office, and the other 
shall be placed of record and remain on file with the proper officer of said State, and 
it sha]l be the duty of said State to cause a copy thereof, together with a copy of all 
rules and regulations issued thereunder or under said acts of Congress, to be spread 
upon the deed records of each of the counties in said State in which any of said lands 
shall be situated. 

In testimony whereof the said parties have hereunto set their hands the day and 
year first herein written. 








? 
Secretary of the Interior. 
State of : 











By 
APPROVAL. 


To all to whom these presents shall come, Greeting: 

Know ye, that I, ,* President of the United States of America, do 
hereby approve and ratify the attached contract and agreement, made and entered 
into on the ® day of ,* 19—,? by and between ,* Secretary 
of the Interior, for and on behalf of the United States, and , for and on 
behalf of the State of , under section 4 of the act of Congress approved August 
18, 1894, the act approved June 11, 1896, and the act approved March 3, 1901. 



































FORMS FOR VERIFICATION AND PUBLICATION OF LISTS FOR PATENT. 


Form 6. - 








dg , do hereby certify that I am the , (designation of 
office) of the State of ; that | am charged with the duty of disposing of 
the lands granted to the State in pursuance of section 4, act of August 18, 1894 (28 
Stat., 372-422), the act of June 11, 1896 (29 Stat., 484), and the act of March 3, 1901 
(31 Stat., 11383-1188); and that the laws of the said State relating to the said grant 
from the United States have been complied with in all respects as to the following 
list of lands, which are hereby submitted on behalf of the said State for the issuance 
of patent under said acts of Congress, 














[Here add list of lands. ] 


«These blanks should be left vacant by the State agent. 
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Form 7. 


To follow list of lands. 





STATE OF , 
County of 





, 88s. 

, being duly sworn, deposes and says that he is the 
(designation of office) of the State of - , charged with the duty of supervising 
the reclamation of lands segregated under section 4, act of August 18, 1894 (28 Stat., 
422), the act of June 11, 1896 (29 Stat., 434), and the act of March 3, 1901 (31 Stat.. 
1133-1188); that he has examined the lands designated on the foregoing list, and 
that an ample supply of water has been actually furnished (in a substantial ditch or 
eanal, or by artesian wells or reservoirs) for each tract in said list, sufficient to thor- 
oughly irrigate and reclaim it, and to prepare it to raise ordinary agricultural crops. 


? 























ed 
. 











Subscribed and sworn to before me this —— day of , 19—. 
[SEAL. | 7 ; 
Notary Public. 
Form for published notice. 
Form 8. | 
Unirep States LAND OFFICE, 


, 19—. 








To whom wu may concern: 

Notice is hereby given that the State of has filed in this office the following 
list of lands, to wit, — ,and has applied for a patent for said lands under the acts 
of August 18, 1894 (28 Stat., 372-422), June 11, 1896 (29 Stat., 484), and March 3, 1901 
(31 Stat., 1183-1188), relating to the granting of not to exceed a million acres of arid - 
land to each of certain States; and that the said list, with its accompanying proofs, 
is open for the inspection of all persons interested, and the public generally. 

Within the next 60 days following the date of this notice, protests or contests 
against the claim of the State to any tract described in the list, on the ground of 
failure to comply with the law, on the ground of the nondesert character of the 
land, on the ground of a prior adverse right, or on the ground that the same is more 
valuable for mineral than for agricultural purposes, will be received and noted for 
report to the General Land Office at Washington, D. C. 








—___ ——_., Register. 
—_—— ———__,, Receiver. 


ee 


HAWATIAN LANDS—EXCHANGE, 


OPINION. 


In the case of an exchange of public lands in Hawaii, under the Hawaiian laws, for 
lands of private ownership, the title should be taken to the Territory if the land 
thus acquired is for uses of local government; butif in such exchange the lands are 
obtained for other than local public uses (the authority for which is not herein 
determined), the conveyance should be made to the United States. 


Assistant Attorney General Van Devanter to the Secretary of the Interior, 
february 7, 1902. — 
You have referred to me for opinion the question propounded in a 
letter of the governor of the territory of Hawaii: 


Whether, in cases of exchange of lands authorized by the laws of Hawaii, private 
parties should convey the lands to the United States or the territory of Hawaii. 
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The governor’s letter was written in answer to your letter of March 
8, 1901, requesting information respecting public land transactions in 
Hawaii, and the occasion for the question propounded by the governor 
sufficiently appears from the following part of his letter: 


In regard to the fourth paragraph of the said letter, to wit: that ‘‘information is 
also desired as to whom, in cases of exchange of lands authorized by statute, private 
parties convey their lands, whether to the United States or national government, or 
to the territory of Hawaii,” such conveyances so far have been made to the territory 
of Hawaii. Nearly all exchanges have been for street and road widening. I 
am not sure that we have taken the correct course, but inasmuch as section 91 of 
the territorial act provides that ‘‘all moneys in the Hawaiian treasury and all the 
revenues and other property acquired by the Republic of Hawaii since said cession 
(joint resolution of annexation) shall be and remain the property of the territory of 
Hawaii,’’ it would appear that such acquisitions which have taken place before June 
14, 1900, the date when the territorial act went into effect, were intended to vest in 
the territory of Hawaii. 

Quere: Whether conyeyances for street purposes should not in any case be made 
to the territory of Hawaii? I desire your instructions in this matter, and if our 
course has been a mistaken one, I shall have the matter rectified as soon as it can be 
legally accomplished. 


The question presented necessarily suggests the antecedent one of 
authority to make exchange of lands. The governor has not indicated 
by what law of Hawaii authority is, or is supposed to be, given for 
disposal of public lands in or by way of exchange. 

Section 169 of the laws of Hawaii, 1897, gives the Minister of the 
Interior (now Commissioner of Public Lands) 





power to lease, sell, or otherwise dispose of the public lands, and other property, in 

such manner as he may deem best for the protection of agriculture, and the general 
welfare of the Republic (Territory), subject, however, to such restrictions as may, 
from time to time, be expressly provided by law. 


Section 201 provides that—- 


patents may be issued in exchange for deeds of private lands or by way of compro- 
mise upon the recommendation of the Commissioners and with the approval of the 
Executive Council without an auction sale. | | 


Section 178 provides that: 


The provisions of section 177 shall not extend or apply to cases where the govern- 
ment shall by quit-claim, or otherwise, dispose of its rights in any land by way of 
compromise or equitable settlements of the rights of claimants, nor to cases of 
exchange, or sales of government lands in return for parcels of land acquired ‘for 
roads, sites of government buildings, or other government purposes. 


Section 186 provides that: 


-In this act, if not inconsistent with the context, ‘‘public lands”? means all lands 
heretofore classed as government lands, all lands heretofore classed as crown lands, 
and all lands that may hereafter come into the control of the government by pur- 
chase, exchange, escheat, or by the exercise of the right of eminent domain, or 
otherwise, except as below set forth, 7 
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Sections 312 to 357, inclusive, relate to opening, improving, and 
closing highways, under which proceedings may be had for ascertain- 
ing damages for land taken for such purposes. Section 334 relates to 
the settlement of damages in such cases, and provides that: 


The Minister shall have the power to compound and compromise with any claim- 
ant, owner, or party interested, either before or after any such decision of the Com- 
missioners in any way he may deem most advantageous to the government, and for 
that purpose may substitute other land in liew of that taken. 


These are the only provisions found by me which relate to exchanges 
of public lands for private lands. The existence of a power to make 
exchanges is clearly indicated by these citations, but the extent of and 
limitations upon that power are not at all well defined. 

The joint resolution of annexation of July 7, 1898 (80 Stat., 750), 
recited that the government of the Republic of Hawaii ceded and trans- 
ferred to the United States— 
the absolute fee and ownership of all public, government, or crown lands, public 
buildings or edifices, ports, harbors, military equipment, and all other public prop- 
erty of every kind and description belonging to the government of the Hawaiian 
Islands, together with every right and appurtenance thereunto appertaining: 


and declared: 


That said cession is accepted, ratified and confirmed, and that the said Hawaiian 
Islands and their dependencies be, and they are hereby, annexed asa part of the 
territory of the United States and are subject to the sovereign dominion thereof, and 
that all and singular the property and rights hereinbefore mentioned are vested in 
the United States of America. 

The existing laws of the United States relative to public lands shall not apply to. 
such landsin the Hawaiian Islands; but the Congress of the United States shall enact 
special laws for their management and disposition: Provided, That all revenue from 
or proceeds of the same, except as regards such part thereof as may be used or occu- 
pied for the civil, military, or naval purposes of the United States, or may be assigned 
for the use of the local government, shall be used solely for the benefit of the inhabi- 
tants of the Hawaiian Islands for educational and other public purposes. 


No words could be more comprehensive, nor can it be doubted that 
the title of all public property of the Republic of Hawaii of every 
kind vested thereby in the United States and that the public lands in 
Hawaii became subject to the sole disposal of Congress, under the 
pledge respecting the use of the revenue from or proceeds of the same. 
‘ No law for the disposal of the public lands in Hawaii was continued 
in force by the joint resolution of annexation, and the existing United 
States public land laws being declared inapplicable, the inevitable con- 
clusion is that all power of sale or alienation of the public lands in| 
Hawaii by the Hawaiian authorities ceased at the annexation of the 
islands by the United States. Only the governmental powers of the - 
then-existing government were saved in force by the third paragraph 
of the joint resolution of annexation. From July 7, 1898, until the 
act of April 30, 1900, there was no power existing to alienate in any 
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manner any of the public lands in Hawaii for any purpose, by exchange 
or otherwise. 
The act of April 30, 1900 (81 Stat., 141), section 73, provides: 


That the laws of Hawaii relating to public lands, the settlement of boundaries, 
and the issuance of patents on land-commission awards, except as changed by this 
act, shall continue in force until Congress shall otherwise provide. That, subject to 
the approval of the President, all sales, grants, leases, and other dispositions of the 
public domain, and agreements concerning the same, and all franchises granted by - 
the Hawaiian government in conformity with the laws of Hawaii, between the sev- 
enth day of July, eighteen hundred and ninety-eight, and the twenty-eighth day of 
September, eighteen hundred and ninety-nine, are hereby ratified.and confirmed. 

. . And no lease of agricultural land shall be granted, sold, or renewed by 
the government of the territory of Hawaii for a longer period than five years until 
Congress shall otherwise direct. All funds arising from the sale or lease or other 
disposal of such lands shall be appropriated by the laws of the government of the 
territory of Hawaii and applied to such uses and purposes for the benefit of the 
inhabitants of the territory of Hawaii as are consistent with the joint resolution of 
annexation, approved July seventh, eighteen hundred and ninety-eight: Provided, 
There shall be excepted from the provisions of this section all lands heretofore set 
apart, or reserved, by executive order, or orders, by the President of the United 
States. 


Section 91 of said act provides: 


That the public property ceded and transferred to the United States by the Repub- 
lic of Hawaii, under the joint resolution of annexation, approved July seventh, 
eighteen hundred and ninety-eight, shall be and remain in the possession, use, and 
control of the government of the territory of Hawaii, and shall be maintained, man- 
aged, and cared for by it, at its own expense, until otherwise provided for by Con- 
gress, or taken for the uses and purposes: of the United States, by direction of the 
President or of the governor of Hawaii, and all moneys in the Hawaiian Treasury 
and all the revenues and ather property acquired by the Republic of Hawaii since 
said cession, shall be and remain the property of the territory of Hawaii. 


It is noticeable that: (1) Neither of these sections, or other pro- 
vision of the act of 1900, vests in the Territory of Hawaii the title, 
or right of property to any of the properties transferred by the 
cession. (2) That the Hawaiian public land laws are ‘‘ continued” in 
force but without words giving retroactive effect from September 28, 
1899, to July 7, 1898. (3) That acts done under assumed authority 
of Hawaiian laws between those dates are ratified and confirmed 
‘*subject to approval of the President of the United States,” and with- 
out such approval are not confirmed by the act. (4) That in respect 
to the public property ceded and transferred to the United States 
under the joint resolution of annexation, all that passed to the Terri- 
tory by the act of 1900 were the ‘‘use, possession, and control” 
thereof. 

The last clause of section 91, supra, is noticeable in that it recog- 
nizes the Hawaiian government as continuing to exist after the cession, 
with the incident to organized social existence of eapioily to acquire 
and hold property. 
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The Hawaiian Republic before its annexation had all the powers 
incident to a sovereign state, and, though the sovereignty ceased by 
annexation, the condition of an organized body politic has continued 
unbroken, though modified in form and powers. The power incident 
to all organized governments to take, acquire, and hold property for 
public use has never been lost or taken away. The title to all public 
property had, before the cession, vested in the United States, with 
the expressed intention that the public lands should be subject to the 
management and disposition of Congress for the use and benefit of 
the Hawaiian people, but subject to the right of the United States to 
use and occupy parts of such land to its own civil, military, or naval 
purposes. Whatever Hawaii acquired after the cession and before 
April 30, 1900, was, by theact of that date, confirmed to the Territory. 

Hawaii has, therefore, always had power to acquire and hold prop- 
erty for public use. When exchanges of land are made, if that 
granted is part of the public domain and that acquired is for local 
public use, the grant should be regarded as in administration pro 
tanto of the trust upon which the public lands in Hawaii were 
received by the United States. To whom the title of the property 
acquired by the exchange should be taken depends upon the purpose 
of its acquisition. If the land aequired is for uses of local govern- 
ment, such as ‘‘street and road widening and extension” named by | 
the governor, title should be taken to the Territory. The United 
States has no interest in public property of that kind acquired after 
the cession, except the sovereign right of supervision of the local 
government in the regulation of its use and its disposal of it. Public 
property of that kind, strictly of local interest, belongs to the local 
government, and in acquisition of it title should be taken to the Ter- 
ritory of Hawaii. This would be the result if the same public lands 
were sold and the proceeds used for this local public purpose in pur- 
suance of the resolution of annexation. By adopting the Hawaiian 
public land laws, including those relating to exchanges, Congress 
indicated its consent that this should be accomplished by the more 
direct: method of an exchange wherever that is authorized by the laws 
of Hawaii. | 

Whether exchanges of public land are authorized by the Hawaiian 
laws where the lands acquired in exchange are obtained for other than 
local public uses—as, for instance, to be part of the public domain 
and subject to disposal as suech—I have not fully inquired, but if so 
the conveyance should not be made to the Territory of Hawaii, but to 
the United States, which is holder of the public lands as sovereign, 
though pledged to apply then: solely to the. use and benefit of the 
inhabitants of the Hawaiian Islands. 

Approved, February 7, 1902: 

EK. A. Hircncocn, Seeretary. 
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INDIAN LANDS—BITTER ROOT VALLEY—ACTS OF JUNE 5, 1872, AND 
FEBRUARY 11, 1874. 


Wess McCastin. 


The acts of June 5, 1872, and February 11, 1874, constitute the only authority for 
the disposal of lands in the fifteen townships in the Bitter Root Valley opened 
to settlement by the act of June 5, 1872, and said acts specifically provide for 
their disposal to actual settlers only; hence said lands are not subject to entry 
under the timber and stone act. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W.V.D) - February 13, 1902. (C. J. G.) 


Webb McCaslin appeals from the decision of your office of December 
5, 1901, holding for cancellation his timber and stone entry, made 
December 27, 1899, for the S. 3 SW. 4, SW. 4 SE. 4, Sec. 21, NW. 4 
NE. 4, Sec. 28, T. 11 N., R. 20 W., Missoula land district, Montana. 

This tract was included in the lands ceded to the United States by 
the Flathead and other Indians under the treaty of July 16, 1855, 
ratified by the Senate March 8, 1859 (12 Stat., 975). It is within one 
of the fifteen townships in the Bitter Root Valley above the Lo-Lo 
fork of the Bitter Root River—as shown by the map of said valley 
approved by the Department April 14, 1894—opened to settlement by 
the act of June 5, 1872 (17 Stat., 296). The language of the treaty 
making the cession is as follows: 


The said confederated tribes of Indians hereby cede, relinquish, and convey to the: 
United States all of their right, title and interest in and to the country occupied or 
claimed by them. 


By the second article of the treaty there was set apart and reserved 
from the lands thus ceded a general reservation, known as the Jocko 
—reservation—which did not embrace the fifteen townships referred to 
in the act of 1872, swpra—tfor the exclusive use and occupation of the 
Indians, ‘‘ guaranteeing, however, the right to all citizens of the 
United States to enter upon and occupy as settlers any lands not 
actually occupied and cultivated by said Indians at this time, and not 
included in the reservation above named.” | 

The eleventh article of said treaty provided that— 


the Bitter Root Valley, above the Loo-lo fork, shall be carefully surveyed and 
examined, and if it shall prove, in the judgment of the President, to be better 
adapted to the wants of the Flathead tribe than the general reservation provided for 
in this treaty, then such portions of it as may be necessary shall be set apart asa 
separate reservation for the said tribe. No portion of the Bitter Root Valley, above 
the Loo-lo fork, shall be opened to settlement until such examination is had and the 
decision of the President made known. 


The President’s proclamation of November 14, 1871, issued in pur- 
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suance of said article, recited that the Bitter Root Valley. above the 
Loo-lo fork, having been carefully surveyed and examined—- 

had proved, in the judgment of the President, not to be better adapted to the wants 
of the Flathead tribe than the general reservation provided for in said treaty. It is 
therefore deemed unnecessary to set apart any portion of said Bitter Root Valley as 
a separate reservation for Indians.referred to in said treaty. 

The act of June 5, 1872, supra, provided for the removal of the 
Flathead and other Indians from the Bitter Root Valley to the Jocko 
reservation, the opening of fifteen townships within said valley, above 
the Lo-Lo fork, to settlement, and the sale of said Jands in legal sub- 
divisions, to ‘‘actual settlers only.” It further provided that none of 
. the lands should be open to settlement under the homestead and pre- ° 
émption laws, and that the sum of $50,000.00 should be ‘‘ reserved and 
set apart for the use of said Indians” out of the first moneys arising 
from the sales of said lands, to be expended in annual instalments of 
not more than $5,000.00. 

By the second section of the act of February 11, 1874 (18 Stat., 15), 
the benefit of the homestead act was extended to all settlers on lands 
within the Bitter Root Valley ‘‘ who may desire to take advantage of 
the same.” | 

The act of June 22, 1874 (18 Stat., 146, 173), provided that the pro- 
ceeds from the sales of lands in the Bitter Root Valley, referred to in 
the act of June 5, 1872, should be paid into the Treasury, and that in 
lieu of the amount to be set apart from such proceeds, as provided for 
in that act, there should be an annual appropriation out of the Treasury 
of $5,000.00, to be expended for the benefit of the Indians who were 
removed from said valley and who settled upon the Jocko reservation. 

It is urged in support of McCaslin’s entry that by virtue of the said 
acts of February 11 and June 22, 1874, and according to the language 
employed in the cases of Frank J. Morris and Joseph B. Syminsky 
(not reported), in which decisions were rendered April 18, 1901, and 
January 20. 1902, respectively, the lands in the Bitter Root Valley 
became ‘‘ public lands,” and as such subject to disposal under the public 
land laws, including the timber and stone act. In Morris’s case it 
was said: 

By the second section of the act of February 11, 1874 (18 Stat., 15), Congress 
extended the benefit of the homestead act to all settlers in the Bitter Root Valley 
‘‘who may desire to take advantage of the same.’’ The act of June 22, 1874 (18 
Stat., 173), substituted an annuity for the sum originally intended to be raised from 
the sale of said lands under the act of 1872, for reimbursing said Indians, who are 
therefore in no way concerned in the method of disposal of said lands or the money — 
derived from the same. Being public lands they were subject to said withdrawals 
- for forestry purposes. 


And in Syminsky’s case it was said: 


By the act of June 22, 1874 (18 Stat., 146,173), Congress provided, by appropria-— 
tion from the general funds of the Treasury, for payment of the trust to which the 
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1ands were set apart, and that the proceeds of sale of lands in the Bitter Root Valley 
should be paid into the Treasury like the proceeds of sale of other public lands. 
The effect of this act was to extinguish all the interests of the Indians to such lands 
and revest in the United States full control thereof, thus making them subject to 
reservation for public purposes like other public lands. 


There is no expression in either of those cases to the effect that the 
lands involved did not still remain subject to the general provisions 
for the disposal of said lands made by the act of 1879. It is not 
believed that the statements quoted are controlling of the question 
involved herein, the paramount question in those eases being as to the 
authority to temporarily withdraw lands pending the determination 
of the question as to the advisability of including the same in-the 
Bitter Root forest reserve. Besides, the decision in the case of Henry 
EK. Tiedt, rendered January 31, 1902 (not reported), which 1s similar 
to the cases referred to, more clearly and correctly describes the 
status of the lands in the Bitter Root Valley after the treaty of 1855 
and the act of 1872, and the effect of the act of June 22, 1874, it being 
‘said therein: | 


The land was ceded by the Indians and its sale was directed by the act of 1872. 
There was no reservation of the land or of any interest in it to the Indians, only an 
appropriation of proceeds arising from the sale. That appropriation was satisfied by 
the act of June 22, 1874 (18 Stat., 146, 173), from the general funds of the Treasury. 
The government might at any time have reserved the land for any public purpose. 


The language of the treaty of 1855 leaves it clear that there was no 
reservation of the land in the Bitter Root Valley, or any interest 
therein, to the Indians, except what may have been provided for in 
article eleven. thereof. Even this, if it may be called a reservation or 
an interest, was extinguished by proclamation of the President prior 
to the act of 1872. The latter act limited the disposal of the lands in 
the Bitter Root Valley to ‘actual settlers only,” and constitutes the 
only authority for the disposal of such lands, unless, as contended, 
the acts of February 11 and June 22, 1874, can be construed as con- 
stituting authority for a different disposal, which would necessarily 
amount to a repeal of the act of 1872. If there was a repeal it was by 
implication only, as said acts contain no express words of repeal; and 
repeals by implication are never favored. In the case of Breannan ». 
Ferrell (25 L. D., 266) it was held that the act of February 11, 1874, 
does not operate to repeal the general provisions for the disposition 
of lands in the Bitter Root Valley made by the act of June 5, 1872, it 
being stated that the language in said act of 1874, ‘* who may desire to 
take advantage of the same,” is permissive in character and does not 
imply that settlers on said lands may not, if they so elect, acquire 
title to such lands under the act of 1872. The act of June 22, 1874, 
which was an appropriation act, merely substituted a different mode 
for the disposal of the moneys arising from the sales of lands in the 
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Bitter Root Valley, referred to in the act of 1872, and in no sense can 
be construed as a repeal, express or implied, of the general provisions 
in said act relative to the mode of disposal of the lands themselves. 
Therefore as the said acts of June 5, 1872, and February 11, 1874, con- 
stitute the only authority for the disposal of the lands here in ques- 
tion, and specifically provide for their disposal to actual settlers only, 
they are not subject to entry under the timber and stone act. W. D. 
Harrigan (29 L. D., 153); and Joseph 8. White (80 L. D., 536). 
The. decision of your office is hereby affirmed. 


———<—<——_ 


INDIAN LANDS—RESERY OIR—ACT OF FEBRUARY 13, 1897. 


CHiIcaAGo AND NORTHWESTERN R. R. Co. ». Harvey. 


The provisions in the act of March 2, 1889, limiting the disposal of lands within the 
ceded portion of the Great Sioux Indian reservation to actual settlers under the 
provisions of the homestead law and the laws relating to townsites, does not 
reserve said lands from the operation of the act of January 13, 1897, authorizing 
the use of public lands for reservoir purposes. 

The approval of a map or plat of survey of a coustructed reservoir, under the act of 
January 13, 1897, relates back as of the time of the filing thereof; and no further 
disposition should be made of the lands upon which such reservoir has been 
constructed, pending final action upon such map or plat, nor after the approval 
thereof. 


~ 


Secretary Hitchcock to the Comméssioner of the General Land Office, 
(W. V. D.) February 13, 1902. (F, W. C.) 


The Department has considered the appeal by the Chicago and 
Northwestern Railroad Company, successor to the Dakota Central 
Railway Company, from your office decision of October 4, last, wherein 
you overrule its protest against the allowance of the homestead entry 
made by Annie Harvey on July 17, last, for lot 7 and SE. 4 of SW. 
4 of Sec. 6, NE. + of NW. 4 and NW. 4 + of NE. 4, Sec. 7, T. 5 N., 
R. 29 E., and hold for sancellaeon its reservoir declaratory seitemont, 
No. 14, filed January 5, 1899, under the provisions of the act of Jan- 
uary 18, 1897 (29 Stat., 484), covering the SE. 4 of SW. ¢ of said Sec. 
6, NE. + of NW. 4 and W. 4 of NE. 4, Sec. 7, T. 5 N., R. 29 E., all 
within the Pierre land district, South Dakota. 

The lands in question are within the ceded portion of the Great 
Sioux Indian reservation, provision for the disposal of which is found 
in the act of March 2, 1889 (25 Stat., 888), the twenty-first section of 
which act provides— 

That all lands in the Sioux reservation outside of the separate reservations herein 
described are hereby restored to the public domain . . - . and shall be disposed of 


by the United States to actual settlers only under the provisions of the homestead 
law, except section 2301 thereof, and under the law relating to townsites. 
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Your office decision appealed from upon the authority of depart- 
mental decision of September 15, 1899, in the case of W. D. Harrigan 
(29 L. D., 153), held that the lands within the ceded portion of the 
Sioux reservation are not subject to the act of January 13, 1897, supra, 
providing for the reservation of lands upon which reservoirs are con- 
structed for the purpose of furnishing water for live stock, because of 
the provision in the act opening these lands limiting their disposal to 
actual settlers under the provisions of the homestead law and the laws 
relating to townsites. 

That said provision does not amount to a reservation of the lands so 
as to take them out of the operation of the act of January 13, 1897, 
is clear. See departmental decision in the case of Frank Laughrin 
(29 L. D., 147). Im said case it was held that the act of May 2, 1890 
{26 Stat., 81), in providing that the public land strip should be opened 
to settlement under the homestead laws, did not reserve said land from 
the operation of the act of January 13, 1897, supra, and in sustaining 
the application by Laughrin to file reservoir declaratory statement, 
it was necessarily determined that the allowance of such application 
did not amount to a disposal of the lands. A careful reading of the 
act of January 13, 1897, sustains this view, as it merely grants a use 
of the lands on which the reservoir is constructed so long as such 
reservoir is kept in repair and water kept therein. 

In the Harrigan case referred to in your office decision, application 
had been made to have certain described water reserve Jands ordered 
_into market and sold under section 2455, Revised Statutes, as amended 
by act of Congress approved February 26, 1895 (28 Stat., 687). The 
act of June 20, 1890 (26 Stat., 169), providing for the restoration of 
the water reserve lands, limited the disposal of such lands, when 
restored, to homestead entry only. MHarrigan’s application contem- 
plated a sale of the lands and, if granted, would have permitted a dis- 
position contrary to the provisions of the act of 1890. The decision 
denying said application can in nowise affect the question as to the 
application of the act of January 13, 1897, which act, as before stated, 
grants only the use of the land for the purpose stated and does not 
contemplate the acquirement of title thereto. 

The conclusion of the Department is therefore that the act of Jan- 
uary 13, 1897, supra, is applicable to the ceded portion of the Great 
Sioux Indian reservation, and your office decision is therefore reversed. 

It is shown in the record before the Department that on January 2, 
1900, the railway company, in accordance with the provisions of sec- 
tion 3, of the act of January 13, 1897, filed in the local land office a 
map or plat upon which was delineated an accurate survey of its 
reservoir theretofore constructed. upon the lands embraced in its 
declaratory statement, which map was duly forwarded to your office, 
but no action has been taken thereon. Said section provides that 
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upon the approval by the Secretary of the Interior of a map or plat 
of the constructed reservoir the lands on which the reservoir has been 
constructed shall be reserved from sale so long as such reservoir is 
kept in repair and water kept therein, and in its appeal the company 
asserts that in accordance with the regulations issued under the act of 
1897, it has each year since the filing of its plat, furnished proof of 
the continued maintenance of the reservoir. 

Notwithstanding the filing of such map or plat in January, 1900, 
it appears that on July 17, 1901, the local officers permitted Annie 
Harvey to make homestead entry, as hereinbefore set forth, includ- 
ing the greater portion of the lands on which the reservoir had been 
constructed. : 

Relative to the allowance of said entry your office decision stated— 
that the entry was allowed under instructions of J anuary 25, 1901, as follows: 

‘“You are advised that bv letter of December 19, 1900, addressed to Robert Price, 
the former decision of this office in the matter of reservoir declaratory state- 
ments was reversed, and it is now held that the reservoir declaratory statement, 
under act of January 18, 1897 (27 Stat., 484), does not withdraw the land covered | 
thereby from other entry. | 

It is therefore proper to accept homestead or other entries for such lands. The 
entryman, however, makes his entry subject to the right of the declarant to complete 
his reservoir and to use it in compliance with the law.’’ 

Without considering the question of the propriety of allowing an 
entry to be made for lands upon which a reservoir declaratory state- 
ment has been filed, it would seem to be clear under the act of 1897 
that upon the approval of a map or plat of survey of a constructed 
reservoir, the lands upon which such reservoir has been constructed 
are not thereafter subject to disposal, and it would seem to be equally 
clear that if such map or plat is, upon examination, found satisfactory 
and approved, its approval should be held to relate back as of the time 
of the filing of such map or plat. It results that after the filing of a 
map or plat of a constructed reservoir under said act, no further dis- 
position should be made of the lands on which the reservoir has been 
constructed, pending final action upon such map or plat. 

After a careful examination of the plat filed by the Dakota Central 
Railway Company of its constructed reservoir covering the land in 
question, the Department approves the same, and said map ts herewith 
returned with the approval of the Department noted thereon, and you 
are directed to take steps looking to the clearing of the record of the 
entry by Annie Harvey, erroneously allowed under the views herein | 
expressed. | | 
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HAWAII-EXCHANGE OF LANDS-—SEC. 55, ACT OF APRIL 30, 1900. 
OPINION. 


The proviso in section 55 of the act of April 30, 1900, limiting the amount of real 
estate which any corporation operating in the Territory of Hawaii may acquire 
and hold therein to one thousand acres, precludes an exchange of lands owned 
by any such corporation for a quantity of public lands in said Territory aggregat- 
ing more than one thousand acres. 


Assistant Attorney-General Van Devanter to the Secretary of the Inte- 
rior, February 18, 1902. (A. C. C.) 


_ The commissioner of public lands for the Territory of Hawaii, in 
a written communication, dated February 7, 1902, states that the 
McBryde Sugar Conipany, a Hawaiian corporation, has made applica- 
tion to exchange ahout 2,000 acres of land, owned by it in fee, situate 
‘on the island of Kauai, for about 6,000 acres of public land situate on 
the same island, and that Governor Dole desires to obtain a ruling— 
on the question, whether such exchange of land, if in other respects advisable would 


‘be precluded by reason of the proviso in section 55 of the organic act of the Territory, 
‘which requires that no association hold and acquire over one thousand (1,000) acres. 


_ ‘The question has been referred to me, with a request for an opinion. 
It appears, from the papers submitted, that the McBryde Sugar 
Company was incorporated May 25, 1899, under the general laws of 
Hawaii relative to corporations and joint stock companies. At that 
time the power of Congress was supreme over the Territory of Hawaii 
and over the laws established therein. It could amend, modify, or 
repeal any law of said Territory, or directly legislate for it. In the 
exercise of its power to legislate for the Territory, Congress could. 
revoke and repeal the laws under which said corporation was chartered, 
or limit the amount of real estate which any corporation, operating 
within said Territory, could thereafter acquire (Mormon Church ». ° 
United States, 186 U. S., 1, 45). That portion of the proviso to sec- 
tion 55 of the act to provide a government for the Territory of Hawaii 
(31 Stat., 141, 150), applicable to the present inquiry, is as follows: 

Provided, That no corporation, domestic or foreign, shall acquire and hold real 
estate in Hawaii in excess of one thousand acres. 

It is plainly evident, from the wording of the above, that Congress 
intended to limit the amount of real estate which any corporation 
operating in the said Territory could acquire and hold, to 1,000 acres. 
The power of Congress to enact such provision is unquestionable. 

I am of the opinion, and so advise you, that the exchange of lands 
requested by the McBryde Sugar Company is prohibited by the pro- 
viso in section 55 of the aforesaid act. 

Approved, February 18, 1902: 

E. A. Hircencocor, Secretary. 
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INDIAN LANDS—COMMISSIONS—ACTS OF MARCH 2, 1889, AND AUGUST 
| 15, 1894. 


INSTRUCTIONS. 


In view of the fact that the practice, in the administration of the acts of March 2, 
1889, and August 15, 1894, relating to the disposition of lands in the late Sioux 
Indian reservations, respecting the commissions to be paid the register and 
receiver by the entryman, under the act of March 2, where he commutes his 
entry, and of requiring no commission on the commutation of an entry made 
under the act of August 15, is of long standing and has been uniformly adhered 
to, and that the administration of both these acts is now largely completed, no 
change in such practice will be made. 


Secretary Hitchcock to the Corina of the General Land Office, 
(W. ¥. D.) | February 19, 1902. (F. W. C.) 


Under your reference I have considered the letter of the Auditor 
for the Interior Department dated December 9th last, and relating to 
the commission to be collected by registers and receivers upon com- 
muted homestead entries of lands within the late Sioux Indian reser- 
vations being disposed of under the homestead law, according to the 
special and respective provisions of the acts of Congress of March 2, 
1889 (25 Stat., 888, 896—Sec. 21), and August 15, 1894 (28 iat. 286, 
319—Sec. 12). 

It seems that early in the administration of each of these acts it 
was held that the commission which the homestead entryman was 
required to pay to the register and receiver (Sub-division 3, See. 2238 
R. §.), in addition to the price of the land specially fixed in these 
acts, was to be ascertained by computing the prescribed percentage 
upon the ordinary price of public lands, viz., $1.25 per acre (Sec. 2357 
R. S.); in other words, that for the purpose of determining the com- 
mission to be paid to the register and receiver the price of the land 
was deemed to be $1.25 per acre, while for the purpose of determining 
the purchase price to be paid by the entryman the price of the land 
was deemed to be $3.75, $1.25, 75 or 50 cents per acre, as the case 
may be, as specially prescribed in the acts in question. Another 
feature of this ruling seems to have been, that, under the act of 1889, 
on commutation of an entry, commission was required to be paid by 
the entryman on the basis that $1.25 was the cash price, while under 
the act of 1894, no commission was required to be paid by the entry- 
man on the commutation of an entry. This ruling seems to have been 
uniformly followed in the administration of these acts, until at least 
the time of the issuing by your office of the instructions of September 
6, 1901, relating to the commission to be paid to registers and 
receivers upon homestead entries on ceded Indian reservations affected 
by the free homestead act of May 17, 1900 (81 Stat., 179), and com- 
muted under the act of January 26, 1901 (81 Stat., 740). These 
instructions were confined to the commission on sonimuted entries and 
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did not purport to affect the commission upon original or final entries 
where commutation was not resorted to. Said instructions were also 
issued following the departmental decision of August 17, 1901 (31 
L. D., 72), which related to the commission of registers and receivers 
on commuted homestead entries in the Chippewa ceded lands, the 
price of which was fixed at $1.25 per acre (Act January 14, 1889, 25 
Stat., 642), and hence that decision did not discuss or expressly pass 
upon the question arising under the two Sioux acts first above named, 
wherein the price to be paid for the lands is not the ordinary price of 
$1.25 per acre fixed by section 2357 of the Revised Statutes. 

If the question were an original one I would have much difficulty in | 
reaching the conclusion that the price named in the acts of March 2, 
1889, and August 15, 1894, does not fix both the purchase price to be 
paid by the homestead entryman and the basis for the computation of 
the commission to be paid to the register and receiver; and if the 
question were an original one I would have the same difficulty in hold- 
ing that the commission to be paid in the event of the commutation of 
the entry was not the same as that to be paid upon final entry where 
there is no commutation, or that this commission was not to be paid 
under each of said acts. But in view of the original contrary ruling 
under these Sioux acts, and of the uniform adherence to that ruling, 
and of the fact that the administration of both acts is now largely 
completed, I feel that the better course, both from the legal and 
administrative standpoints, is to continue administering these acts 
under the ruling first established and since adhered to. 

Your office should, therefore, notwithstanding the instructions of 
September 6, 1901, pursue the theretofore established method of 
determining the commission of registers and receivers under the acts 
of March 2, 1889, and August 15, 1894, and should transmit a copy 
of this letter to the Auditor for the Interior Department. 


FOREST RESERV ATION—LIEU SELECTION—ACT OF JUNE 4, 1897. 


INSTRUCTIONS. — 


The reason for the requirement in the instructions of March 6, 1900, that the non- 
mineral affidavit filed with an application to make lieu selection under the act 
of June 4, 1897, should state whether the land selected is within six miles of any 
mining claim, does not exist where publication has actually been had as required 
by the regulations of December 18, 1899. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) February 19, 1902. (J. R. W.) 


The Department is in receipt of your request for information as to 
whether that portion of the departmental letter of March 6, 1900 (29 
L. D., 580), referring to forest lieu selections under the act of June 4, 
1897, which directs that ‘‘non-mineral affidavits should also state 
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whether the land so selected is within six miles of any mining claim,” 
is to be regarded as mandatory upon your office. Youstate that your 
inquiry is founded upon the fact that in some of the later departmental 
decisions the non-mineral affidavit was treated as satisfactory although 
it did not contain this clause. 

By the departmental regulations of December 18, 1899 (29 Tie: Dis 
391, 398), it 1s provided: 

In selections of suryeyed land which has been returned as mineral, or which is 
within six miles of any mining claim, and in all selections of unsurveyed land, notice 
of the selection, commencing within twenty days thereafter, must be given, for a 
period of thirty days, by posting upon the land and in the local land office, and by 
publication at the cost of the applicant in a newspaper designated by the register as 
of general circulation in the vicinity of the land and published nearest thereto. 

. Notice under this paragraph will not be required in any case of selections in 
States wherein the United States mining laws are not operative. 


The paragraph in the instructions of March 6, 1900, to which vou 
refer was evidently intended to supplement that portion of the regula- 
tions.quoted above and furnish information to the local office upon 
which it might be aided in determining whether a publication should be 
had on account of the proximity of the selected tract to mining claims. 

On informal inguiry at your office it is learned that in a larger 
proportion of the cases in which this question has arisen, the eee 
tion has actually been had, although the non-mineral affidavit that was 
furnished did not state wheter the selected tract was within six miles 
of any mining claim. In cases like this it is apparent, where publica~- 
tion has been had, that the reason for this requirement in the affidavit 
no longer exists; but you are advised that in other cases you should 
still insist upon the requirement as originally made. 


s 
Laan 


FOREST RESERVATION—LIEU SELECTION—ACT OF JUNE 4. 1897. 


Mary E. Corrm. 


A proclamation of the President is immediately operative and imports notice to all 
the world. 

Where a person owning lands within the limits of a forest reservation executes a 
deed of relinquishment thereof to the United States, under the act of June 4, 
1897, and said lands are subsequently excluded from the reservation, while the 
deed remains in the control of the vendor and unrecorded, the vendor can 
acquire no rights under said act, by then filing the deed for record or causing it 
to be recorded. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) February 21, 1902. (J. R. W.) 


Mary E. Coffin appealed from your office decision of June 8,/1901, 
rejecting her application under the act of June 4, 1897 (80 Stat., 36), 
to select the NW. + NE. 4 and SE. 4 SW. 4, Sec. 6, and W. 4 SW. 4, 
Sec. 18, T. 58 N., R. 8 W., 4th P. M., Duluth, Minnesota, in lieu of 
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the SW. 4 NW. $ and lots 3, 4, and 5, Sec. 26, and lot 10, Sec. 27, T. 
30 N., R. 11 W., W. M., formerly in the Olympic forest reserve, 
Washington: 

April. 6, Mrs. Coffin executed, and April 10, 1900, filed for record 
her deed conveying to the United States the title to the above described 
land relinquished as a base for said selection. April 7, 1900 (81 Stat., 
1962), all of sections 25 to 36, inclusive, in T. 30 N., R. 11 W., includ- 
ing the land so relinquished, were by proclamation of the President 
withdrawn and excluded from the Olympic forest reserve, and all the 
public lands therein were restored to the public domain. April 20, 
1900, Mrs. Coffin presented her application at the local office to make 
selection of land in lieu of that relinquished. Your office decision 
rejected the application, because the land assigned as base for the 
selection was not, at the time of the selection, in the forest reservation. 

The reason assigned is not alone sufficient ground for rejection of 
the selection. Mary E. Coffin (81 L. D., 175). In that case the deed 
conveying the relinquished land to the United States was recorded 
when the land conveyed was within. the forest reserve. In this case 
the deed was in the grantor’s possession and: control, and the relin- 
_quished land remained subject to any other disposal.she might make 
at the time it was excluded from the reservation. Her unrecorded and 
undelivered deed of relinquishment in no way affected her title or 
dominion over the land, or gave her a right to make selection of land 
in lieu thereof, under the act of June 4, 1897, supra, which provides: 

That in cases in which a tract covered by .. . . a patent is included within the 
limits of a public forest reservation, the . . . . owner thereof may, if he desires to 
do so, relinquish the tract to the government, and may select in lieu thereof a tract of 
vacant land open to settlement not exceeding in area the tract covered by his... . 
patent. | 

If the act be viewed as ‘‘a standing offer or proposal of the govern- 
ment” for exchange of lands (Gideon F. McDonald, 30 L. D., 124), 
such proposal, standing on no consideration, could be withdrawn by 
the one making it at any time before its acceptance. The act author- 
izes relinquishment of land to the government only when it is included 
within a forest reservation. It also provides for exelusion of land 
from forest reserves by proclamation of the President when found to 
be improvidently included therein, so that the act itself gives notice 
that the proposal therein contained may be withdrawn at the pleasure 
of the government. 

A proclamation of the President is immediately operative, and 
imports notice to all the world. In Lapeyre w. United States (17 
Wall., 191), the President’s proclamation was dated June 24, and— 
was not published in the newspapers until the morning of the 27th of the month, 
nor was it published or promulgated anywhere or in any form prior to said last- 


named day, unless its being sealed with the seal of the United States, in the eee 
ment of State, was a promulgation thereof. 
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The court permitted no proof, holding the proclamation operative 
from its date, and said: 

Coneceding publication to be necessary, the officer upon whom rests the duty of 
making it should be conclusively presumed to have promptly and properly discharged 
that duty. If the proclamation here involved were a resolution or an act of Con- 
gress no such question could arise. That ‘‘a proclamation ... . if denied, 7s to be | 
tried by the record thereof,’ and that in such case the proper plea is nul tiel record, 
seems to be conclusive upon the subject. It would be unfit and unsafe to allow the 
commencement of the effect whenever the question arises, whether at a near or a 
distant time, to depend upon the uncertainty of parol proof, or upon anything 
extrinsic to the instrument itself, as found in the archives oi the nation. 


This authority is conclusive. April 7, 1900, the land ceased to be 
subject to relinquishment to the United States under the act of 1897, 
supra. "The act no longer authorized Mrs. Coffin to convey the land 
to the United States, or any officer to accept such conveyance, with 
view to her making a selection of other lands in lieu of those so con- 
veyed. The deed recites that it is made under that act and with view 
to selection of other land. It therefore carried on its face notice of its 
invalidity. It would seem, therefore, necessarily to follow that its 
record, at a time when such conveyance was not authorized, in no way 
affected Mrs. Coffin’s title to the land attempted to be conveyed. 
Whether the deed be a mere nullity or not, Mrs. Coffin, by filing it for 
record after April 7, 1900, acquired no right under the act of June 4, 
1897, to make a selection of public land in lieu of that so attempted to 
be conveved. | 

Your office decision is affirmed. 


RAILROAD GRANT—EXCEPTED BANDS SECTION 5, ACT OF MARCH 3» 
1887. 


NoRTHERN Pranic Ry. Co. v. BIGGS ET AL. 


- An expired pre-emption filing, of record at the date of the attachment of rights 
under the grant to the Northern Pacific Railroad Company, does not except 
the land covered thereby from the operation of the grant. 

Purchasers under section 5 of the act of March 3, 1887, of lands covered by an 
expired pre-emption filing at the date of the attachment of rights under the 
grant to the Northern Pacific Railroad Company, and for that reagon erroneously 
held to have been excepted from the grant, are not claimants adverse to the 
railroad company, and hence their claims are not subject to adjustment under 
the provisions of the act of July 1, 1898. 

An application to purchase under section five of the act of March 3, 1887, can not 
be entertained until it has been finally determined that the land sought to be 
purchased is in fact excepted from the railroad grant. 


Seeretary IHitchcock to the Commissioner of the General Land Office, 
(S. V. P.) February 25, 1902. (F. W.C.) 


The Northern Pacific Railway Company has appealed from your 
office decision of July 26, last, wherein it was held that there were no 
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such conflicting claims to the NW. 4 of NW. ¢ of Sec. 11, T. 35., R. 
4 E., Bozeman land district, and the NE. 4 of NE. ¢ and lot 9, of Sec. 
7, T. 6N., R. 2 E., Helena land district, Montana, as are subject to 
adjustment under the provisions of the act of July 1, 1898 (80 Stat., 
597, 620). 

From the statement contained in your said office decision, it appears 
that under the erroneous construction made of the decision of the 
supreme court in the case of Whitney v. Taylor, the lands above 
described were held to be excepted from the grant made in aid of the 
construction of the Northern Pacitic railroad, because they were shown 
by the records of the land department to be embraced in expired pre- 
émption filings at the date of the attachment of rights under said grant 
in the vicinity of said lands. With regard to the first-mentioned tract 
the railroad claim was held to be eliminated September 16, 1898, and 
with regard to the last-mentioned tract October 5, 1898. 

Because of such erroneous holding one George Biggs purchased the 
tract first above described on November 22, 1898, upon making proof 
under the provisions of section 5 of the act of March 3, 1887 (24 Stat., 
556), and one Job Thompson made purchase of the last-described tract 
upon making proof under the same section of the act of 1887 on 
November 10, 1898, and upon these purchases patents were issued May 
5, 1899, and July 15, 1899, respectively. 

Under the decision of the supreme court in the case of Northern 
Pacific Railroad Co. 7. De Lacey (174 U. S., 622), it must be held that 
the tracts above described passed to the Northern Pacific Railroad 
Company under its land grant, and it results that no title was acquired 
by reason of the purchase and patenting of these lands under the act 
of 1887. Because of this fact the Northern Pacific Railway Company, 
successor in interest to the Northern Pacific Railroad Company, 
invited your attention to these entries requesting that the conflicting 
claims to these lands be adjusted under the provisions of the act of 
July 1, 1898, sepra, and your office decision of July 2, last, denied 
this request for the reason, as assigned, that beneficiaries under the act 
of 1898 are those having the status of claimants adverse to the rail- 
road grant, while the purchases in question were not made by persons 
claiming adversely to the railroad grant, but their purchase was per- 
mitted because of proof of dona jide purchase of the lands from the 
railroad company. 

In the circular of February 14, 1899 (28 L. D., 1038), issued under the 
act of July 1, 1898, in defining who are beneficiaries under this act, 
it was said: | | 

The act designates a class of beneficiaries whose status is that of claimants adverse 
to the Northern Pacific Railroad Company or its successor in interest, and in doing so, 
different words and terms of description are used in different portions of the act, but 


considering the act in its entirety, and giving due recognition to each provision 
therein, this class embraces any qualified person who, prior to January 1, 1898, by 
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settlement, entry, or purchase, initiated in good faith a claim to lands of the descrip- 
tion given ‘‘under color of title or claim of right under any law of the United States 
or any ruling of the Interior Department,”’ and who is still maintaining such claim 


conformably to such law or ruling. . . . 

An individual claim adverse to the railroad claim is one which prior to January 1, 
1898, was initiated in good faith by some qualified person, by settlement, entry, or 
purchase ‘‘under color of title or claim of right under any law of the United States 
or any ruling of the Interior Department,”’ and which is still maintained conforma- 
bly to such law or ruling, and is one which, in the absence of the railroad claim, 
could be perfected into full title. 


The claims of these purchasers under the act of 1887 do not meet 
the conditions above described. It is clear that the purchasers do not 
claim adversely to the railroad grant. It is true that they have sought 
to perfect title to these lands through the United States, but it is only 
because of their claim under the railroad grant that, upon failure of 
the railroad title, the act of 1887 affords them, upon certain conditions, 
a right to purchase the lands of the United States. Further, these 
claims can not be held to have been initiated prior to January 1, 1898, 
for it was not held until long after that date that these lands did not 
pass under the railroad grant, and an application to make purchase 
under section five of the act of 1887 can not be entertained until it has 
been finally determined that the land sought to be purchased is in fact 
excepted from the grant. Nicholas Cochems (11 L. D., 629). 

Your office decision is accordingly affirmed. 


————$< 


SOLDIERS’ ADDITIONAL HOMESTEAD-—SECTIONS 2306 AND 2307, 
REVISED STATUTES. 


ALLEN LAUGHLIN. 


On the failure of a soldier to exercise his additional homestead right under section 
2306, Revised Statutes, during his lifetime, it may, under section 2307 of such 
statutes, be appropriated by his widow, during her life and widowhood, or, in 
the event of her death without appropriating it, by the soldier’s minor orphan 
children, during their minority, through a guardian duly appointed and officially - 
accredited at the Department of the Interior; and in instances where it is not so 
appropriated, the estate of the soldier is not divested thereof. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) February 25, 1902. (G. B. G.) 


This is the appeal of Allen Laughlin from your office decision of 
Novemher 8, 1901, rejecting his application to enter, under section 
2306 of the Revised Statutes, one hundred and twenty acres of land, 
to wit: the N. 4 of the SE. 4 and the SE. + of the SE. + of Sec. 28, T. 
29 N., R. 68 W., Cheyenne land district, Wyoming. 

It appears that on May 28, 1870, one Francis M. Dewitt, who had 
served not less than ninety days in the army of the United States dur- 
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ing the war of the rebellion, made a homestead entry of forty acres of 
land at the Clarksville land office, Arkansas. He died in February, 
1879, and left surviving him a widow and four minor children. The 
widow died in March, 1881, all of these children still being under age. 
July 12, 1900, the children having reached their majority, executed 
what purports to be an assignment to one Willianl L. Taylor of the 
soldier’s additional right of their father, Francis M. Dewitt, and on 
the same. day Taylor assigned all his rights thereunder to the said 
Allen Laughlin. The action of your office is put upon the ground that 
said right was an asset of the soldier’s estate to be administered, and 
ean be legally assigned only by his personal representative. 

The question presented is controlled by sections 23806 and 2307 of 
the Revised Statutes. These sections are as follows: 

See. 2306. Every person entitled, under the provisions of section twenty-three 
hundred and four, to enter a homestead who may have heretofore entered, under 
the homestead laws, a quantity of land less than one hundred and sixty acres, shall 
be permitted to enter so much land as, when added to the quantity previously 
entered, shall not exeeed one hundred and sixty acres. 

Sec. 2307. In case of the death of any person who would be entitled to a home- 
stead under the provisions of section two thousand three hundred and four, his 
widow, if unmarried, or in case of her death or marriage, then his minor orphan 
children, by a guardian duly appointed and officially accredited at the Department 
of the Interior, shall be entitled to all the benefits enumerated in this chapter, 
subject to all the provisions as to settlement and improvement therein contained. - 


Francis M. Dewitt was a person entitled under the provisions of 
section 2304 of the Revised Statutes to enter a homestead, and had 
prior to the adoption of such statutes entered a quantity of land less 
than one hundred and sixty acres. He was therefore entitled to enter 
so much land as, when added to the quantity previously entered by 
him, would not exceed one hundred and sixty acres. In the nomen- 
clature of the land department, he had a soldier’s additional homestead 
right of one hundred and twenty acres. He did not exercise this right 
during his lifetime, and section 2307 of the Revised Statutes gives his 
widow, during her life and widowhood, the right to appropriate it to 
her use, and, in the event of her failure to appropriate it, gives his 
minor orphan children the right to appropriate it to their use, by a 
guardian duly appointed and officially accredited at the Department 
of the Interior. In this case it was not appropriated by either. The 
soldier’s estate was never divested of the right. This could only be 
done by the act of the widow during her widowhood or on behalf of 
the children during their minority. 

The decision appealed from is affirmed. 
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SOLDIERS’ ADDITIONAL HOMESTEAD—PRACTICE—APPEAL. 
JOHN M. UNDERWOOD ET AL. 


Appeals by different parties, and relating to separate and distinct tracts of land, 
should be transmitted to the Department separately. 

Where part of a homestead entry is canceled for conflict with a prior railroad grant, 
and the entryman thereupon elects to relinquish his entire entry, with the 
privilege of making a new entry elsewhere, there is no basis for a soldier’s addi- 
tional right, no part of the entryman’s homestead right having been exhausted. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(3. VieP ey, Kebruary 26, 1902. | (D. C. H.) 


Your office, by letter of December 21, 1901, has transmitted to the 
Department the appeal of J. Vance Lewis (on behalf of John W. 
Willis and his assignees, John M. Underwood and Alexander Bowie) 
from the decisions of your office of December 12, 1901, holding for 
cancellation soldier’s additional homestead entry, made April 9, 1901, 
by Alexander Bowie, at Cheyenne, Wyoming, for the SW. 4 of SW. 4 
of Sec. 29, T. 21 N., R. 61 W., and soldier’s additional homestead entry, 
made April he 1901, oy John M. Underwood, at Oregon City, Oregon, 
for the S. 4 of NE. 4 of Sec. 2, T.5 N., R.5 W., both entries being 
based on the original entry ade by Jone W. Willis, December 21, 
1867, at Clar ay ile, Arkansas, for the NW. 4 of NE. . of ee 19 ae 
SW. 4 of SE. 3 of Sec. 18, T.10 N., R. 22 W. 

It appearing, from the records in this case, that separate and dis- 
tinct tracts of land are claimed in each appeal, and that there are 
different claimants, having no community of interest in said tracts, it 
was error to have united the two cases in one appeal. Your office 
should have required separate appeals, and should have transmitted 
each case to the Department separately, notwithstanding the fact that 
the same principle of law is involved in each case. Griffin » Marsh 
and Doyle w. Wilson (2 L. D., 28); Holmes C. Patrick e al. 14 L. D., 
271). Inasmuch, however, as the papers are before the Department, 
the appeal will be considered in the form transmitted. 

Your office held the Bowie and Underwood additional homestead 
entries for cancellation on the ground that there was no basis for the 
alleged additional rights. The entry of Willis was canceled on Octo- 
ber 15, 1868, as to the NW. 4 of NE. 4 of Sec. 19, for conflict with the 
prior rights of the Little Rock and oe Smith Railroad Company, and 
he thereupon elected to relinquish his entire entry with the privilege 
of making a new entry elsewhere. By said action he was placed in the 
same condition that he would have occupied had he never made a home- 
stead entry, his original right to make entry for one hundred and sixty 
acres was restored to him in its entirety, and, therefore, no part of his 
homestead right had been exhausted. 

No error being found in your office decision, it is therefore affirmed. 
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VALENTINE SCRIP—UNUSED EXCESS. 
FREDERICK W. McREYNOLDS. 


By the location,of Valentine scrip upon a legal subdivision of the public land of less 
area than that called for by the scrip, the locator does not waive or surrender 
his right to the excess or unused portion thereof. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) March 7, 1902. (J. R. W.) 


Frederick W. McReynolds appealed from your office decision of 
May 8, 1901, refusing to issue to hiin certificates of right of location 
of ‘‘unused” portions of Valentine scrip E 74 and 75 for seven-tenths 
and six acres, respectively. 

February 5, 1889, Paris Gibson located Valentine scrip E No. 74 on 
lot 4, and E 75 on lot 5, See. 338, T. 21 N., R. 4 E., M. M., Helena, 
Montana, patented September 24, 1889. Each piece of scrip was for 
forty acres, and the tracts contained 39,30 and 34 acres, respectively. 

Your office decision held: 

There is no authority of law for the issuance of this scrip in less than a ‘‘legal 


subdivision,’’ and if, therefore, a party elects to locate a tract of land of less area than 
that of the scrip, he must take it in full satisfaction of his serip. 


The act of April 5, 1872 (17 Stat., 649), provided that Thomas B. 
Valentine or his legal representatives— 
~ may select, and shall be allowed patents for, an equal quantity of the unoccupied 
and unappropriated public lands of the United States, not mineral, and in tracts not 
jess than the subdivisions provided for in the United States land laws, and, if unsur- 
veyed when taken, to conform, when surveyed, to the general system of United 
States surveys; and the Commissioner of the General Land Office, under the direc- 
tion of the Secretary of the Interior, shall be authorized to issue scrip in legal sub- 
divisions. 

The act in question was passed because Valentine claimed that he 
was owner of the Miranda Grant by title from Mexico, prior te 
acquisition of California by the United States, which, under the 
treaty of Guadalupe Hidalgo, it was pledged to recognize, and that 
the government had wrongly ignored his title, despoiled him of his 
land, and disposed of it to others. ‘The act gave him opportunity to 
prove his claim before the courts, and provided that if he did so he 
should be allowed patents for an equal quantity of land. He estab- 
lished his contention and the scrip was issued to him. The grant was 
one of quantity. The compensation the government had long before 
received. The scrip conformed tothe law. It was issued in quantities 
not less than legal subdivisions provided for in the land laws. The 
statute placed no further limitation or restriction on him. It gave 
him right to select an equal quantity of land. The government refused 
to permit division of the legal subdivisions of land made by its sur- 
veys. The words ‘‘in tracts not less than the subdivisions provided 
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for in the United States land laws” amount simply to saying no tract 
can be taken in part. Entries under this scrip must be taken by entire. 
subdivisions; if any part of a subdivision is taken the entire subdivision 
must be taken. 

The surveys of public lands are by law required to be in square 
sections of six hundred and forty acres, subdivided into sixteenths, 
but the law (R. S. 2395) recognizes this to be impracticable of exact 
performance, and directs where fractions shall be thrown, so that 
fractional subdivisions are subdivisions ‘‘ provided for in the ‘United | 
States land laws.” Tne law promises the holder of Valentine serip an 
‘equal quantity” and requires merely that he shall take all of any 
located subdivision. It does not require him to waive right to any 
excess of the scrip in case he locates a subdivision smaller than the 
area called for by the scrip, nor, in face of the statute giving him an 
equal quantity, has the land department any power to require him to 
do so. The case is, in legal aspect, strictly analogous to the additional 
military homestead right, but is stronger in equity in that the home- 
stead right is a donation, of grace, not founded on valuable consider- 
ation, whereas the Valentine right arose upon a valuable and actual 
consideration previously received by the government in kind. Your 
office decision, therefore, erred in holding that location of the serip 
upon subdivisions of smaller area implied a waiver of the excess. It 
must be held that the scrip is unsatisfied as to so much area as it 
exceeded the tract upon which it was located, and that the holder is 
entitled to make further location under it, if he finds and locates a 
subdivision upon which such location can be made. The location of a 
scrip certificate calling for forty acres upon a subdivision containing 
a less quantity cannot be held a waiver of the excess, for, by taking 
an entire subdivision, he coniplied with all legal requirements imposed 
by the statute. It cannot logically be held that one having a right 
waives any part of it by exact compliance with the law governing his 
exercise of it. 

The scrip authorized by the act of April 5, 1872, supra, is ‘like that 
issued under section 11 of the act of June 22, 1860 (12 Stat., 85). In 
respect to locations of scrip under.the latter act, the circular of Octo- 
ber 8, 1874 (C. P. L. L., 797), provided: 


Parties applying to you to locate this scrip may do so in full satisfaction thereof, 
or if it call for more than the quantity of one of the smallest legal subdivisions, they 
may locate it in part satisfaction thereof. 

x * % # % ¥ # 

You will then issue duplicate certificates according to form C, annexed, properly 
interlining the same to indicate that the location is in part satisfaction of the scrip, 
one of which you will deliver to the party, and the other the register will retain on 
his files as a record. 

The location effected, you will endorse on the scrip to be retained by the party a cer- 
tificate to bear the current date and to set forth the fact that it has been located in 
part satisfaction, gtving the description and area of the tracts located therewith ... . 
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There is reasonable ground to contend that power exists to reissue 
duplicate serip for the unsatisfied deficiency as incidental to the admin- 
istration of the law. Opinion, 22 L. D., 40,41; John Marris Pierro, 
1L. D., 308. It is, however, unnecessary to reissue scrip for the 
unsatisfied portion, as the scrip may be endorsed for the amount located 
and remain in the ownev’s hand, good only for the deficiency. MeceRey- 
nolds is, therefore, entitled to his original scrip, or a certified copy 
thereof, as may be by your office deemed preferable, endorsed, how- 
ever, to show the amount located thereon, and available for location in 
comphance with the law. 

Your office decision as so modified is affirmed. 


TERRITORY OF NEW MEXICO—LAND GRANTS—ACT OF JUNE 21, 1898. 
TERRITORY OF NEw MEXICO. 


In the absence of further legislation, the officers named in section 8 of the act of 
June 21, 1898, making certain grants of lands to the Territory of New Mexico, 
will continue a commission for the selection of ‘‘all grants of land made in 
quantity or as indemnity” by said act, until its prescribed duty has been fully 
performed; but the appropriation made by section 11 of said act, ‘‘for the pur- 
pose of paying the expense of the selection and segregation’’ of the lands granted, 
including compensation to the commission, having been exhausted, the Depart- 
ment is precluded from making any further disbursement for compensation to 
or expenses Incurred by the commission. : 

‘Circular of August 1, 1898, with respect to the disbursement of the appropriation 
made by section 11 of said act, annulled and discontinued, and the rules and 

‘ regulations of July 20, 1898, governing the selections of land in the Territory of 
New Mexico under said act of June 21, 1898, continued in force and effect. 


Acting Secretary Ryan to the Cominissioner of the General Land 
(S. V. P.) Office, March 7, 1902. | (G. B. G.) 


This is the matter of the request of the Governor of the Territory 
of New Mexico that the services of the commission for the selection of 
lands granted to that Tevritory by the act of June 21, 1898 (80 Stat., 
484), be continued. Said act grants large quantities of the public 
lands in the Territory for various publie purposes, and the commission 
for the selection of these lands is provided for by section 8 of the act, 
which constitutes the Governor, Surveyor-General, and Solicitor- 
General of the Territory a commission for the selection of the lands 
eranted, ‘Sunder the direction of the Secretary of the Interior.” 
Section 11 of said act appropriated the sum of $10,000, or so much as 
might be found necessary, to be expended under the direction of the 
Secretary of the Interior, ‘‘for the purpose of paying the expense of 
the selection and segregation of said respective bodies of land, includ- 
ing such compensation to said commission as the Secretary of the 
Interior may deem proper.” 
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August 1, 1898, the Secretary of the Interior approved regulations 
(27 L. D., 302), which fixed the compensation of each of said commis- 
sioners at the rate of $200 per annum, and provided for the appoint- 
ment by the Secretary of the Interior of a locating agent at the sum 
of $6.00 per day and actual expenses of transportation, and also 
provided for the appointment by such Secretary of a clerk for the 
comniission, with compensation at the rate. of $1,000 per annum. 
Allowance was also authorized for office rent, fuel, and lights for the 
commission, not to exceed $200 per annum. Pursuant to these regu- 
lations, one David M. White was appointed as a locating agent for the 
commission. 

August 16,1901, your office advised the Department that the appro- 
priation was practically exhansted, and recommended that the services 
of the locating agent be dispensed with, and that the commissioners 
be instructed to close up the work of the commission with the least 
practical delay, and not later than September 15,1901. On the same 
day the Secretary of the Interior notified Mr. White by wire that his 
services were dispensed with on that date, and August 19, 1901, 
instructed the Governor of the Territory to close up all work not later 
than September 15, 1901. 

August 19,1901, the clerk of the commission addressed a communi- 
cation to the Department, stating that said commission desired to be 
informed if the services of Mr. White as locating agent could not be 
continued under the direction of the Department, his compensation to 
be provided for by the commission, and in nowise to be a charge 
against the United States. 

September 5, 1901, the Department, considering this communica- 
tion (Misc. Letter Press 445, page 268), denied the request for the con- 
tinuation of Mr. White as locating agent without compensation from 
the general government, in view of the provisions of the act of May 1, 
1884 (23 Stat., 15, 17), providing that no department or officer of the 
United States should accept voluntary service for the government, 
except in certain emergencies, and the commission was again directed 
to close up all work with the least practical delay, and not later than 
September 15, 1901. 

September 27, 1901, the Governor of New Mexico and ex-officio 
president of the commission addressed a letter to the Department, in 
which he states that he called a special meeting of the commission for 
Septeniber 14th, the Solicitor-General and himself only being present 
at said meeting, and proceeded to and did close up the business of the 
meeting and adjourned seve de. He called attention to the fact, how- 
ever, that the commission in April last had selected for the Territory 
about 150,000 acres of land in Rio Arriba and San Juan counties, for 
the benefit of the different territorial institutions, and directed its 
location on the ground by the locating agent, who did this the first 
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part of August, to the amount of 129,589.13 acres, and made his non- 
mineral affidavit ‘on the 17th of August; that these lists of location. 
were not submitted to the board by him for approval, for the reason 
that there was no quorum on the regular ineeting day on the first 
Monday in September on account of the Governor’s absence from the 
Territory; and nothing was done on the 14th because of the absence 
of the locating agent from Santa Fe; but that these selections had been 
made months before and the locations on the ground completed before 
the 16th of August, the date of the telegram relieving the locating 
agent from duty, and it is submitted to the Department that these 
selections should be examined by the commission, and, if found regu- 
lar and correct, be approved by it, and the lists filed in the land office, 
in order that the various institutions may have the benefits of these 
lands, and that the labor and expense involved may result in some 
good; and it is requested that by proper order the Department allow 
the commission to pass upon these lists for the benefit of the Territory. 
The commission having adjourned szne de on September 14, 1901, it 
declined to receive lists on September 17th, without further instruc- 
tions from the Department. It ts also requested that the Department 
further consider its order directing the commission to close its busi- 
ness, and that said commission be allowed to go on with its duties as 
prescribed in the act, but ‘‘ without any expense to the United States 
government, and with the distinct understanding that it will provide 
for any necessary disbursements in connection with these duties.” 

It would seem that this should be done. Section 8 of the act of 
June 21, 1898, constituting the Governor, Surveyor-General, and 
Solicitor-General of the Territory.of New Mexico a board for the 
selection of lands granted by the act, does not depend upon section 11 
of the same act appropriating $10,000 for the purpose of paying the 
_ expenses of the selection and segregation of these lands. Section 8 is 
complete in itself, and, while the Secretary of the Interior has super- 
vision and control of the work of the commission thereby constituted, 
he is not authorized to discontinue the commission. In the absence of 
further legislation, the officers therein named will continue a commis- 
sion for the selection of ‘‘all grants of land made in quantity or as 
indemnity” by said act, until its prescribed duty has been fully per- 
formed. The only purpose of the appropriation made by section 11. 
was to assist the Territory in the payment of the expenses incident to 
the selection of these lands to the extent of $10,000. The fact that 
this appropriation has been exhausted does not operate to terminate 
the authority conferred on the Governor, Surveyor-General, and 
Solicitor-General to select these lands, but merely precludes the Depart- 
ment from disbursing any further sum in support of this work. There 
‘is no reason why the board may not continue its selections, nor why 
it may not pass upon the validity of the locations heretofore made by | 
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the locating agent. If the board cares to continne Mr. White, or any 
one else, as its locating agent, he would be continued as the agent of 
the Territory, and not as an officer of the United States. 

Inasmuch as the appropriation is exhausted, the circular of August 
1, 1898, which was issued for one purpose only—to wit, to provide for 
the disbursement of the $10,000 -appropriated by said act—is hereby 
annulled and discontinued, but the rules and regulations prescribed by 
the Department July 20, 1898 (27 L. D., 281), for making selections of © 
land in said Territory, will be continued in full force and effect, and 
future selections under the act of June 21,1898, will be made as therein 
directed. 


et 


TIMBER-LAND FEPNTRY—MINERAL LAND. 
ANDREW ov. STUART. 


Old excavations or unoccupied cabins, situated on abandoned mineral locations, are 
not such “mining or other improvements’’ as will except the land upon which 
they are located from purchase as timber land under the act of June 3, 1878,-as 
amended by the act of August 4, 1892. 

The word ‘‘timber’’ as used in section 1 of the act of June 3, 1878, includes such 
trees, regardless of their dimensions, as may be used in erecting buildings or 
irrigation works, constructing railroads, tramways, or canals, building fences or 
corrals, timbering mining shaits or tunnels, or which may be utilized in the 
manufacture of any useful article. | 


Acting Secretary Ryan to the Cominissioner of the General Land 
(W.V.D.) Office, March 15, 1902. (A. C. C.) 


January 19, 1900, Thomas B. Stuart filed, in due form, his applica- 
tion to purchase, under the act of June 3, 1878 (20 Stat., 89), as 
amended by the act of August 4, 1892 (27 Stat., 348), the S. 4 of NE. 
t+ and 8. 4 of NW. + of Sec. 29, T. 1S., R. 73 W., Denver, Colorado, — 
as chiefly valuable for timber. Notice was duly given. 

Marel 19, 1900, H. S. Andrew filed his corroborated protest, alleg- 
ing, in effect, that said land was not valuable chiefly for its timber, 
but was mineral in character; that mining and other improvements 
were situated thereon; and that it contained valid and subsisting 
mining locations. | | 

April 4, 1900, in accordance with the notice previously given, 
applicant submitted his proofs, On the same date a hearing was had 
upon the protest, at which both parties appeared and subniitted testi- 
niony. -The local officers found in favor of the applicant, and recom- 
mended the dismissal of the protest. Upon appeal by protestant, 
your office, by decision of September 27, 1901, found. that there 
existed three mining locations on the 8. 4 of NE. 4 of said section, 
with mining improvements thereon, and that applicant had failed to 
show that the 8. 4 of NW. 4 of said section was valuable chiefly for 
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timber, and rejected the application to purchase. Applicant has 
appealed to the Department. 

Both parties contend, and the record shows, that the land applied 
for is unfit for cultivation and has no value for agricultural purposes. 

Three questions are presented for consideration and determination, 
viz.: (1) Are there such mining or other improvements upon the land 
as except it from purchase under the provisions of said acts? (2) Isit 
mineral in character? And (8) are the trees upon the land timber, 
such as is contemplated by the first section of the act of June 3, 1878, 
supra? | : : | 

From the evidence, it appears that, previous to 1898, three lode 
mining claims had been located on the S. } of NE. 4 of said section 29, 
upon which locations two discovery shafts, and another shaft forty- 
three feet deep, had been sunk and a small cabin erected, but that no 
work had been done upon said claims since 1898, and that the cabin 
was uninhabited. Further, that said mining locations had been prac- 
tically abandoned prior to the date of the filing of the application 
to purchase. Old excavations or unoccupied cabins, situated on ahan- 
doned mineral locations, are not such ‘* mining or other improve- 
ments” as except the land upon which they are located from purchase 
under the provisions of the acts aforesaid (Chormicle «. Hiller, 26 
LL. D., 9). 

The return of the surveyor-general classes the land as non-mineral. 
Applicant’s proof, filed before the hearing, furnished by himself and 
two others, shows that it is of the same character. The evidence of 
the applicant submitted at the hearing, which consists of the testimony 
of the witnesses who furnished the final proof, is to the same effect. 
Two witnesses were examined by the protestant. They testified, ina 
general way, that the land is mineral in character. ‘They arrive at 
this conclusion by showing that the land has been extensively pros- 
pected; that. there are some indications of inineral-bearing rock: and 
that mining locations haye been made thereon. From the evidence of 
these witnesses, it appears that the mining locations so made had been 
abandoned previously to the time of the filing of the application to 
purchase. It was not shown that the prospecting had resulted in the 
finding of mineral of such character and value as to justify the expendi- 
ture of money and labor in extracting it, nor that the indications of 
mineral were such that a person of ordinary prudence would be justified 
in the expenditure of his labor and means, with a reasonable prospect 
of success in developing a mine on the fands. In addition to the 
absence of a showing that the land is mineral in character, the fact 
that mining locations made thereon were abandoned after improve- 
ments had been made upon them, raises a presumption, slight though 
it may be, that the land does not contain mineral in paying quantities. 
Testing the evidence by the rules of law applicable thereto, it is not 
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sufficient to show that the land applied for is value for mineral 
purposes. 

No evidence was submitted by the applicant touching the kind or 
character of the timber upon the land. The only testimony upon this 
phase of the case came froni one of protestant’s witnesses, and is to 
the effect that there are no trees upon the land over twelve inches in 
diameter. From the return of the surveyor-general, however, it 
appears that the land is ‘“‘ covered with a good growth of pine trees,” 
while the proofs submitted by the applicant show that the land is eal: 
uable chiefly for its timber, and that the timber, as it stands, is worth 
not less than $25 per acre. In your office decision you find that the 
timber upon the land is not valuable for sawing into lumber, and but 
a small portion of it is large enough to be profitably sawed. Upon 
the authority of Gibson v. Smith (18 L. D., 249, 251) your office 
decision holds that the land is not chiefly valuable for timber; hence is 
not subject to entry under the provisions of said acts. 

The evidence in the case of Gibhon ». Smith, supra, showed that 
the trees upon the land applied for were valuable only as cord wood, 
and it was held that the word ‘‘ timber,” as employed in the first sec- 
tion of the act of June 3, 1878, supra, did not refer to such trees. In 
this case there is no evidence, whatever, that the trees upon the land 
involved are valuable only for cord wood; neither is there any evi- 
dence that the ‘‘ timber’ shown to be upon the land is not valuable | 
for sawing into lumber, nor that but a small portion is large enough 
to be profitably sawed. Your findings are evidently based upon the 
showing that none of the trees are of dimensions exceeding twelve 
Inches in diameter. 

Does the fact that the trees upon the land applied for have been 
shown not to be of greater dimensions than twelve inches in diameter 
exclude the land from entry under the provisions of said acts? The 
solution of this question depends upon the purpose of the act and 
intent of Congress in the employment of the word ‘‘ timber,” as the 
saine appears in the first section thereof.. | 

A reference to the act shows that the first section provides that 
lands valuable chiefly for timber or valuable chiefly for stone may be 
sold; the second and third sections prescribe the procedure under 
which title may be obtained; while the fourth section prohibits the 
cutting, destroying, or removing of timber growing ee the public 
domain, etc. 

It is plainly evident, from the act as a whole, that iis purpose of 
Congress was to provide a method by which title might be acquired to 
Jand which was unfit for cultivation and non-mineral in character, con- 
taining valuable deposits of stone, or a valuable growth of trees; and, 
further, to protect the public domain from being despoiled and denuded 
of its timber. | 
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The purpose of the act being plain, the question arises as to the 
intent of Congress in the employment of the word ‘‘timber.” ‘*Tim- 
ber” is a word in common and general use, and such words, when 
employed in a statute, ‘‘are to be understood in a popular sense in the 
absence of anything in the context to the contrary” (Sutherland, Stat. 
Const., Sec. 327). 

In construing the word *° timber.” ’as the same appears in the act of 
March 2,,1881 (4 Stat., 272), entitled ‘An act to provide for the pun- 
ishment of offences committed in cutting, destroying, or removing live 
oak and other timber or trees,” and prohibiting the eutting, etc., of 
‘fany live oak or red cedar trees, or other tember, from lands of the 
United States,” the United States circuit court for the district of 
Michigan, in United States 2. Schuler (6 McLean, 28, S. C.; 27 Fed. 
Cas., 978, 981), says: ‘‘ Unless the contrary clearly appears from the 
context, it will be presumed that the word was employed in its ordi- 
nary, popular sense.” 

There is nothing in the act indicating that Congress intended a differ- 
ent meaning from that in which it is generally understood. Timber, 
as defined by Webster, is ‘‘ That sort of wood which is proper for 
buildings or for tools, utensils, furniture, carriages, fences, ships and. 
the like.” 

It is common knowledge that a large part of what is known as 
‘*timber land” on the public domain, especially in the arid regions, 
does not have trees thereon of greater dimensions than twelve inches 
in diameter, and that such timber is generally used for the purpose of 
erecting buildings, manufacturing railroad ties, constructing fences 
and corrals, timbering nuning claims, constructing irrigating ditches 
and flumes, and making other necessary improvements. It seems, 
therefore, that the word itself expresses with certainty the intention 
of Congress, and such being the case, it is not admissible to depart 
from that intention on any extraneous consideration or theory of con- 
struction (Sutherland, Stat. Const., Sec. 236, p. 312). 

However, had there ever been any doubt as to the intention of 
Congress in the employment of the word ‘‘timber,” as it appears iu 
the first section of the act, that doubt has been fenioved by judicial 
determination. 

The act under consideration is a part of the general svstem of laws 
enacted by Congress for the disposition of the public domain and for 
the preservation from waste and destruction of the timber thereon; 
hence it should be construed with reference to the whole system of 
which it forms a part (Sutherland, Stat. Const., Sec. 369). Section 
2461, Revised Statutes, is a part of the above system, and, in purpose 
and intent, is the same as the fourth section of the act of June 3, 1878, 
and in-language both sections are almost identical. 

In construing the word ‘‘ timber,” as the same is used in said sec- 
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tion 2461, Revised Statutes, the circuit court of the United States for 
the apithern district Or Florida, in United States v. Stores (id Fed. 
Rep., 824, 826), says 

The object of this prohibitory legislation is undoubtedly to prevent stripping the 
public lands of their growth of forests regardless of the present size and character of 
the individual trees, and the term used is intended to apply generally for that pur- 
pose; and if it is found that live trees of such a character or sort as might be of use 
or value in any kind of manufacture, or the construction of any useful articles, were 
eut, the charges in that respect, namely, the character of the timber, has been 
sufficiently proven. It matters not to what purposes the timber may have been 
applied after being cut, if converted to the use of the party accused. Selling it for 
fire-wood or burning it into charcoal would be no defense or excuse for cutting and 
removing; nor can it be evidence of the worthlessness of the timber cut sufficient to 


m=?) 


justify it. 


In passing upon the fourth section of the act under consideration, 
the United States circuit court for the district of Oregon, in United 
States # Williams (18 Fed. Rep., 475, 477), held that it prohibited 
the cutting of any timber upon public lands, except as otherwise pro- 
vided in said section. The same court, in United States v. English 
(107 Fed. Rep., 867, 869); among other things, said: ‘‘ The statute is 
intended to preserve the timber upon the public domain.” See, also, 
_The Timber Cases (11 Fed. Rep., 81, 82); and United States « Lane 
(19 Fed. Rep., 910, 911). 

Unless a different intention appears, a word used in one part of a 
statute will bear the same meaning throughout (Sutherland, Stat: 
Const., Sec. 255). 

There i is nothing in the act indicating that Congress infoniled that 
the word ‘*‘timber,” as used in the first section, should be construed to 
have a meaning different from that in which it is employed in the 
fourth section; and from the above-quoted decisions, it is seen that the. 
word ‘‘timber,” as it is employed in that section, is not restricted to 
such trees as are of greater dimensions than twelve inches in diameter. 

Keeping in view the purpose of Congress in enacting the statute, its 
intention, as expressed in the language employed, the construction 
placed by the courts upon other statutes on the same subject, and upon 
other sections of the same act, the Department is of the opinion that 
the word ‘“‘timber,” as used in the first section of the act under con- 
sideration, includes such trees, regardless of their dimensions, as may 
“be used in erecting buildings or irrigation works, constructing rail- 
roads, tramways, or canals, building fences or corrals, timbering 
‘ mining shafts ov tunnels, or which may be utilized in the manufacture 
of any useful article; further, that the land applied for has been shown 
to be ‘‘ valuable chiefly for timber,” within the contemplation of said 
section. 

Your office decision eeieenne the application to purchase j is: accord- 
ingly reversed, and you are hereby directed to proceed in accordance 
with the views above set forth. 
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SCHOOL LANDS—OKLATIOMA TERRITORY—ACT OF MAY 4, 1894. 


TERRITORY OF OKLAHOMA. 


Until laws and regulations for the leasing of school lands in the Territory of Okla- 
homa are prescribed by the legislature thereof, the authority and duty of 
deciding all questions in relation thereto are, by the act of May 4, 1894, cast 
upon a board composed of the governor, secretary and superintendent of public 
instruction of said Territory, and the assent of the Department is not necessary 
to give validity to any action that may be taken by said board in relation to the 
leasing of such lands. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) March 15, 1902. (G. B. G.) 


In a communication of February 24, 1902, from James J. Houston, 
secretary of the board for leasing school lands in the Territory of 
Oklahoma, addressed to this Department, it was stated that the town 
of Luther, a railread station, in Lincoln county, is platted on forty 
acres of ground now fully occupied for business and residence pur- 
poses, and that no other ground is available for the purposes of the 
town except school land immediately adjoining it on the east; that the 
former lessee of this school land has allowed the business men of 
the town to erect about twenty houses thereon; and that the lessee 
has since relinquished eighty acres thereof to the Territory. It is 
further stated that by having this ground platted for townsite pur- 
poses and renting the lots, the board can obtain a much larger rental 
therefrom than by compelling the occupants to yacate it and renting 
the land for agricultural purposes; and that the citizens of the town 
of Luther unanimously unite in asking the board to allow a proper 
‘amount of this land to be used for townsite purposes. In view of 
the premises, it is requested that the Secretary of the Interior give 
his assent to the surveying, platting, and renting of lands under the 
control of said board for townsite purposes. 

This communication was referred to your office February 27, 1902, 
for report, and under date of -March 10, 1902, vour office calls the 
attention of the Department to section 36 of the act of March 8, 1891 
(26 Stat., 989, 1048), the regulations of March 19, 1891, thereunder | 
(not reported), and the act of May 4, 1894 (28 Stat., 71), and advises 
against allowing the request of said board. 

The said section 36 of the said act of March 3, 1891, provides: 

That the school lands reserved in the Territory of Oklahoma, by this and former 
acts of Congress, may be leased for a period not exceeding three years for the benefit 


of the school fund of said Territory by the governor thereof, under regulations to be 
prescribed by the Secretary of the Interior. 


The said regulations of March 19, 1891, provide, among other things, 
that the governor of said Territory shall execute the leases ‘‘accord- 
ing to the legal subdivisions of sections, townships and ranges,” which 
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‘* shall be forwarded to the Secretary [of the Interior] for his approval 
before being executed by the governor.” 
ies a act of May 4, 1894, ee that all school lands in said 





may be leased under such laws and regulations as may be hereafter prescribed by the 
legislature of said Territory; but until such legislative action the governor, secretary 
of the Territory, and superintendent of public instruction shall constitute a board for 
the leasing of said lands under the rules and regulations heretofore prescribed by the 
Secretary of the Interior, for the respective purposes for which the said reservations 
were made, except that it shall not be necessary to submit said leases to the Secretary 
of the Interior for his approval. 


It would seem that this last-named act deprives the land department 
of the government of any further jurisdiction in the matter of the leas- 
ing of these lands. If it is not necessary to submit these leases when 
made for the approval of the Secretary of the Interior, it is not 
apparent in what wav he can exercise a supervisory control over the 
matter. Whatever may have been the purpose of the act of May 4 
1894, its legal effect is, until such time as the legislature of the Ter- 
ritory may prescribe laws and regulations for the leasing of these 
lands, to cast upon the governor, secretary and superintendent of pub- 
lic instruction, as a board, the authority and duty of deciding all ques- 
tions in relation thereto which, under the said act of March 3, 1891, 
and said regulations, devolved upon the Secretary of the Interior. It 
follows that whatever action the board may determine upon in this 
matter, the assent of this Department is not necessary to give validity 
thereto. 

Your office will forward to the proper officer of the Territory a copy 
of this communication. 


REPAYMENT—RAILROAD GRANT—INDEMNITY WITHDRAWAL. 


Hewry 8S. BripGe. 


The indemnity withdrawal made March 22, 1867, on account of the grant of July 27, 
1866, for the Southern Pacific Railroad Company, was in violation of law and 
without effect, and did not operate to reserve the lands covered thereby from 
entry; hence a homestead entry of lands while included in the withdrawal was 
not, for that reason, an entry erroneously allowed that could not be confirmed, 
and repayment of the fees and commissions paid by the entryman is not author- 


ized, 
Acting Secretary Ryan to the Commissioner of the General Land 
(W. V. D.) Office, March 21, 1902. (C. J. G.) 


December 10, 1901, your office submitted to the Department, with 
favorable recommendation, the application of Henry $. Bridge for 
repayment of the fee and commissions paid by him on homestead entry 
for the SE. 4 of Sec. 25, T. 24 8., R. 17 E., Visalia, California, land 
district. 
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December 28, 1901, the application was approved, without refer- 
ence to the law division, and referred back to your office for settle- 
ment. It was subsequently submitted by your office to the Auditor 
for the Interior Department to be certified for payment. 

February 3, 1902, the Auditor, by letter of that date, returned the 
claim here for reconsideration with the statement that its allowance 
does not appear to be authorized by the act of June 16, 1880 (21 Stat., 
987). This letter was referred to your office for report. Such report 
dated February 11, 1902, has been received, in which your office 
adheres to its former recommendation in the premises. | 

The land in question is in an odd section within the indemnity limits 
of the grant made by the act of July 27, 1866 (14 Stat., 292), for the 
Southern Pacific Railroad Company, and was included in the with- 
drawal made March 22, 1867, for the benefit of said company. This 
indemnity withdrawal was revoked by order of August 15, 1887, at 
the same time other indemnity withdrawals were revoked (6 L. D., 
84, 93). Prior to such revocation, to wit, on January 8, 1886, Bridge 
made his said homestead entry, and November 12, 1886, John Wyruck 
filed affidavit of contest alleging abandonment. The entry was finally 
canceled upon this contest March 10, 1888, the entryman making 
default at the hearing. No appeal was taken and Wyruck was allowed 
to enter the land. 

It appears that the claim for repayment was at first denied by your 
office on the ground that, while admitting that the entry was errone- 
ously allowed, yet inasmuch as the indemnity withdrawal was subse- 
quently revoked, every obstacle to the confirmation of said entry was 
thereby removed, and the samme might have been confirmed if the 
entryman had complied with the law. Upon further consideration on 
motion for review, and conformably to the rule announced in the case 
of Barbonr v. Wilson ez al. (on review, 28 L. D., 61, 70), namely: 


In the administration of the public land laws it is uniformly and wisely held that 
an entry of land held in reservation or for other reasons not subject to entry, made 
and maintained in good faith under color or claim of right will, if the land has since 
become subject to that class or character of entry, be permitted to remain intact as 
having attached when the land became subject to entry, if there be no adverse 
claim— 


your office revoked its former decision and approved the claim for 
repayment, on the ground that by the intervention of the adverse 
right of Wyruck prior to the order of August 15, 1887, it became 
impossible for the entry of Bridge to have ‘‘attached when the land 
became subject to entry.” And in your office report of February 11, 
1902, it is further insisted that taking the facts as they actually existed 
there never was a time when Bridge’s entry was'in a condition to have 
been confirmed. It is pointed out by the Auditor for the Interior 
Department, among other things, that the entry was canceled for 
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abandonment long after the land was restored to entry; thatif Wyruck 
had any adverse right it was acquired after the allowance of Bridge’s 
entry and while the land was reserved for railroad purposes; and that 
if the entry was erroneously allowed because the land was so reserved, 
then it could not be lawfully contested and an adverse right acquired 
while the land was in that status. 

Without specifically considering the matters presented by your 
office decision and report, and the letter of the Auditor for the Interior 
Department, it is sufficient to say that it has been repeatedly held by 
the Department that the indemnity withdrawal made on account of 
the grant of July 27, 1866, for the Southern Pacific Railroad Company 
was in violation of law and without effect. Such withdrawal therefore 
conferred no right upon the company, nor did it operate to reserve 
the land from entry. Bridge’s homestead entry was, therefore, prop- 
erly and not erroneously allowed and might have been confirmed if he 
had coniplied with the requirements of the law under which it was 
nade. See cases of Southern Pacific R. R. Co. ». Kanawyer (23 L. 
D., 500); State of California v. Southern Pacific R. R. Co. (27 L. D., 
542); and Hewitt w. Schultz (180 U. S., 1389). In this view the appli- 
cation for repayment should have been, and hereby is, denied. 

Your office will duly notify the Auditor for the Interior Depart- 
inent of this decision. 


RAILROAD GRANT—~INDEMNITY SELECTION—ERRONEOUS DESCRIPTION. 
SOUTHERN Pacrric R. R. Co. vw, Bruns. 


The statement in a patent as to acreage of the land conveyed must yield to the terms 
of description therein employed. 

In case of the erroneous patenting to a railroad company, as indemnity, of a tract of 
land for the selection of which no previous application had been made, the com- 
pany will be afforded an opportunity to specify a basis therefor and the patent 
allowed to stand. | | 

Where a fractional section in California has been described differently under the 
original survey of April 27, 1869, and the Carpenter survey of April 6, 1894, and 
selection thereof is made by a railroad company, as indemnity, under the descrip- 
tion given in the original survey, such selection should be considered as a selec- 
tion of the tract as described under the later survey, and patent should issue 
accordingly. 


Secretary Hitchcock to the Commiéssioner of the General Land Office, 
(W. V. D.) March 26, 1902. (F. W. C.) 


The land involved in this case was by the original survey of T. 30 N.,. 
R. 21 E., M. D. M., Visalia land district, California, made April 27, 
1869, returned as a portion of the N. $ of Sec. 12, and was, by the 
Carpenter survey of said township, approved April 6, 1894, returned 
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as fractional section 1 containing 206.47 acres divided as follows: Lots 
1,2,3 and4,8.4SE.4and 8. 4 SW. 4. 

According to the survey of April 27, 1869, section 1 was returned 
as fractional containing 641.40 acres, and on February 17, 1892, the 
Southern Pacific Railroad Company, under its grant made by act of 
June 27, 1866 (14 Stat., 292), made indemnity selection of said frac- 
tional section 1 containing 641.40 acres. 

The Carpenter survey of 1894 preserves the exact location of all 
disposals under the 1869 survey of this township without regard to 
the section lines as established under the Carpenter survey, designat- 
ing such disposals as lots numbered respectively from 37 to 117 inclu- 
sive. Fractional section 1 under the survey of 1869 containing 641.40 
acres, 1s returned by the Carpenter survey as lot 37, and includes land 
which would fall in sections 1 and 2, according to the lines of that sur- 
vey, if made as original surveys are usually made. 

January 4, 1896, nearly two years after the approval of the Car- 
_penter survey, this Department approved a clear list of selections sub- 
mitted by your office on account of the grant of July 27, 1866, to the 
Southern Pacific Railroad Company, which list includes, according to 
its own terms, all of fractional section 1, T. 808., R. 21 E., containing 
641.40 acres, and patent issued upon said approved list January 25, 
1896, the description in the patent following that contained in the 
approved list, being ‘‘all of fractional section one containing six hun- 
dred and forty-one and forty hundredths acres.” This patent made 
no reference to either of the surveys of this township and contains 
many lands in other townships. 

On December 30, 1899, Carl A. Brnns filed in the local office at 
Visalia, under the act of June 4, 1897 (80 Stat., 36), his application to 
select lots 1, 2,3 and 4,8.4S5E. 4and 8. SW. 4 of Sec. 1, T. 30 
N., R. 21 E., M. D. M., in lieu of certain described lands situate 
within the Sierra forest reserve, which applicatién and accompanying 
proofs were forwarded with register’s letter of January 17, 1900. 

On January 10, 1900, the Southern Pacific Railroad Company filed 
in the local office an application to select the 8.4 of SW. 4 and 8. 4 of 
SE. + of said section 1, in lieu of certain described land situate within 
the primary limits of its grant, which application was rejected by the 
local officers for conflict with the prior application by Bruns, from 
which action the railroad company appealed. 

Your office decision of November 22, 1900, considered the applica 
tions by Bruns and the Southern Pacific Railroad Company and 
rejected both applications upon the ground that the patent to the rail- 
road company issued on January 25, 1896, included the land embraced 
in said applications. Thereafter, to wit, on December 15, 1900, you 
recalled the decision of November 22, 1900, permitted the selection by 
Bruns to stand and affirmed the action of the local officers in rejecting 
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the selection presented by the railroad company on January 10, 1900, 
holding, in effect, that the railroad patent of January 25, 1896, did 
not entbrace the land covered by said applications, because it was 
land added to section 1 by the survey of 1894. From said decision the 
Southern Pacific Railroad Company has appealed to this Department. 

It becomes first necessary to determine to what lands title was passed 
to the railroad company in section 1, T. 80 N., R. 21 E., M. D. M., by. 
the patent of January 25, 1896. 

Said patent conveyed title to ‘‘all of fractional section one,” within — 
said township. | | 

This language is clear and unambiguous and the only land meeting 
the description ‘‘all of fractional section one,” according to plat of 
survey of 1894 which was the then accepted plat in use governing the 
disposal of public lands in this township, is the land now in question. 

As before shown, the land returned as fractional section one by the 
survey of 1869, was returned by the survey of 1894 as lot 37, and 
includes land within the section lines of what would be both sections 
one and two, according to the survey of 1894, if made as original sur- 
veys are usually made. The statement of acreage in the patent must 
yield to the other and more definite terms of description there employed. 

It results that a tract was patented to the railroad company for the 
selection of which no previous application had been made and that the 
tract selected by the company in 1892 has not been patented. Conse- 
quently, a basis for the patented tract has not been assigned. While 
the patenting of a tract not previously selected was irregular the effect 
of the patent is unimpaired, and you are directed to call upon the 
company. to specify from the lands lost within the place limits of its . 
grant a basis for the land so irregularly patented. 

The selection made February 17, 1892, of all of fractional section 
one containing 641.40 acres, should have been considered, after the 
Carpenter survey, as a selection of lot 87 of township 30 N., R. 21 E., 
M. D. M., and said selection will beso treated and passed to patent unless, 
upon consideration by your office, a sufficient objection appears thereto. 

The Department concurs in the views expressed in your office deci- 
sion of November 22, 1900, and therefore reverses your office decision 
of December 15, 1900, appealed from. 3 


ee 


APPLICATION TO MAKE ENTRY—FINAL PROOF. 


- CIRCULAR. 


Registers and Receivers, United States Land Offices. 

GENTLEMEN: Your attention is called to the provisions of an act of 
Congress entitled: ‘‘An act to amend section twenty-two hundred 
and ninety-four of the Revised Statutes of the United States,” approved 
March 11, 1902 (Public No. 39), a copy of which is hereto attached. 
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Under its provisions all affidavits, proofs, and oaths of any kind 
thereafter made by applicants and entrymen under the homestead, 
preémption, timber-culture, desert-land, and timber and stone acts, 
may, in addition to those now authorized to take such affidavits, proofs, 
and oaths, be made before any United States commissioner or com- 
missioner of the court exercising federal jurisdiction in the territory 
or before the judge or clerk of any court of record in the land district 
in which the lands are situated. 

In case the affidavits, proofs, and oaths hereinbefore mentioned be 
taken out of the county in which the land is located the applicant must 
show by affidavit that it was taken before the nearest or most accessible 
officer qualified to take said affidavits, proofs, and oaths in the Jand 
districts in which the lands applied for are located. 

Such showing by affidavit need not be made, however, in making 
tinal proof if the proof be taken in the town or city where the news- 
paper is published in which the final proof notice is printed. 

Very respectfully, 
Brncer HERMANN, 
, — Commissioner. 

Approved March 26, 1902: 

K. A. Hrrceucock, 
Secretary. 


(PuBLic—No. 39. ) 


AN ACT to amend section twenty-two hundred and ninety-four of the Revised Statutes of the United 
. States, 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section twenty-two hundred and ninety-four of the 
Revised Statutes of the United States be, and the same is hereby, amended go as to 
read as follows: 

‘*Sec. 2294. That hereafter all affidavits, proofs, and oaths of any kind whatsoever 
required to be made by applicants and entrymen under the homestead, preémption, 
timber-culture, desert-land, and timber and stone acts, may, in addition to those now 
authorized to take such affidavits, proofs, and oaths, be made before any United 
States commissioner or commissioner of the court exercising federal jurisdiction in 
the territory or before the judge or clerk of any court of record in the land district 
in which the lands are situated: Provided, That in case the affidavits, proofs, and oaths 
hereinbefore mentioned be taken out of the county in which the land is located the 
applicant must show by affidavit, satisfactory to the Commissioner of the General Land 
Office, that it was taken before the nearest or most accessible officer qualified to take 
said affidavits, proofs, and oaths in the land districts in which the lands applied for 
are located; but such showing by affidavit need not be made in making final proof if 
the proof be taken in the town or city where the newspaper is published in which 
the final proof notice is printed. The proof, affidavit, and oath, when so made and 
duly subscribed, shall have the same force and effect as if made before the register 
and receiver, when transmitted to them with the fees and commissions allowed and 
required by law. That if any witness making such proof, or any applicant making 
such affidavit or oath, shall knowingly, willfully, or corruptly swear falsely to any 
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material matter contained in said proofs, affidavits, or oaths he shall be deemed 
guilty of perjury, and shall be liable to the same pains and penalties as if he had 
sworn falsely before the register. That the fees for entries and for final proofs, when 
made before any other officer than the register and receiver, shall be as follows: 

‘‘ Por each affidavit, twenty-five cents. 

“Yor each deposition of claimant or witness, when not prepared by the officer, 
twenty-five cents. | 

‘*For each deposition of claimant or witness, prepared by the officer, one dollar. 

‘‘Any officer demanding or receiving a greater sum for such service shall be guilty 
ofa misdemanor, and upon conviction shall be punished for each offense by a fine 
not exceeding one hundred dollars.’’ 

Approved, March 11, 1902. 


ee 


CONTEST—AFFID A VIT—NOTICE—PRACTICE. 
Hocuwart vw. MARESH. 


An affidavit of contest against a desert-land entry, in which it is alleged that the entry- 
inan ‘“‘has failed to make yearly proof for the first year as required by law,”’ 
states a sufficient cause of action. 


Seeretary Hitchcock to the Commossioner of the General Land Office, 
(W. V. D.) March 28, 1902. (J. R. W.) 


Jacob Hochwart appealed from your office decision of November 11, 
1901, dismissing his contest of John Maresh’s desert-Jand entry for the 
S. 4 NW. tand N. 3 SW. 4 Sec. 9, T.4.N.,R. 87 E., Blackfoot, Idaho. 

February 20, 1899, Maresh made entry, giving his address Mar- 
ket Lake, Idaho. September 7, 1900, Hochwart filed an affidavit, 
alleging, as the sole ground of contest, ** that the said Maresh has failed 
to make yearly proof for the first year as required by law.” ‘There 
was an affidavit for service by publication, and substituted service was 
authorized by the local office, but no valid service was made for the 
reason that the record failed to show any registered mail notice to the 
entryman’s record address, or to Ord, Nebraska, his last known address, 
instead of which there was a registered mail notice to him at Lincoln, 
Nebraska, which was returned unclaimed. The record also failed to 
show any posting of notice in the local office. 

At the hearing contestant appeared and offered proof. The local 
office recommended cancellation of the entry. Your office reversed 
the action of the local office and held that the affidavit did not state a 
cause of action, and that the service was insufficient to confer jurisdic- 
tion, and dismissed the contest. | 

The act of March 3, 1877 (19 Stat., 377), as amended March 8, 1891 
(26 Stat., 1095), by section 5, among other things, provides that: 

If any party who has made such application shall fail during any year to file the 
testimony aforesaid the lands shall revert to the United States, and the twenty-five 
cents advanced payment shall be forfeited to the United States, and the entry shall 
be canceled. 
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The Department held in Andrew Clayburg (20 L. D., 111, 115), 
that: 

This statute makes the failure to file this testimony during any year as the ground 
upon which his entry may be canceled, and in every case where there is a total 
failure to file such testimony during any year after a desert declaration has been 
filed, upon information of such failure your office clearly has full and complete juris- 
diction to proceed, under the rules of practice, against such entry and to finally 
cancel the same for such failure. 

Your office decision, therefore, erred in holding that the affidavit 
stated no cause of action. 

The service was insufficient to confer jurisdiction over the defendant. 
Christner 7. Metz (29 L. D., 693); Parker a. Castle (4 L. D., 84). But 
the contest should not have been dismissed. The cause should have 
been remanded for further proceedings. 

Your office decision vacating the action of the local office 1s affirmed. 


LOCATION AND ASSIGNMENT OF MILITARY BOUNTY-LAND WARRANTS. 
CIRCULAR. 


Circular of February 18, 1896 27 L. D., 218), respecting the loca- 
tion and assignment of military bounty-land warrants, re-approved and 
reprinted in pamphlet form, March 28, 1902, without change except 
the substitution of rule 11 as amended July 6, 1898 7 L. D., 234). 


REPAY MENT—DESERT-LAND ENTRY. 


-Witu1am W. Branpvt. 


A desert-land entry made under the act of March 3, 1877, but not completed, by 
final proof, until after the passage of the amendatory act of March 3, 1891, is 
governed, so far as the price to be paid for the land entered is concerned, by the 
law in force at the time the entry was made. 

Section 2357, R.8., fixing the price of alternate even-numbered sections within rail- 
road limits at $2.50 per acre, was not modified or repealed by the desert-land 
act of 1877; hence an entry allowed under said act, prior to the passage of the 
amendatory act of 1891, at the rate of $1.25 per acre, was erroneously allowed 
and could not be confirmed, on the payment of such price, and the entryman is 
therefore entitled to repayment. . 


Seeretary Lhiichcock to the Commissioner of the General Land Office, 
(W.V.D.) April 3, 1902. (C. J. G.) 


Your office has transmitted, with favorable recommendation, the 
application of William W. Brandt for repayment of the money paid 
by him upon filing declaratory statement, under the desert-land act of 
March 3, 1877 (19 Stat., 377), for all of Sec. 10, T. 4 N., R. 7 W., 
Los Angeles, California, land district. 
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The land is within the overlap of the grant made by the act of July 
27, 1866 (14 Stat., 292), to the Atlantic and Pacitic Railroad Company— 
forfeited by the act of July 6, 1886 (24 Stat., 128)—-with that made 
by the act of March 8, 1871 (16 Stat., 573), to the Southern Pacific 
Railroad Company, branch line. At the time of filing his declaratory 
statement, to wit, April 4, 1887, Brandt paid the sum of $160, or 
twenty-five cents per acre. His entry was canceled February 16, 1891. 

The repayment act of June 16, 1880 (21 Stat., 287), provides: 

In all cases where . . . . desert land entries . . . . have 
been erroneously allowed and cannot be confirmed, the Secretary of the Interior 
shall cause to be repaid to the person who made such entry 

Brandt claims repayment upon the ground that the land, being an 
alternate even-numbered section within the limits of a railroad grant, 
could not be disposed of at less than $2.50 per acre, and that his entry 
being allowed at $1.25 per acre was therefore one which was errone- 
ously allowed and could not be confirmed. — 

In most, if not in all, the acts making grants of public lands to 
aid in the construction of railroads, there was a provision which is in 
_ substance found in the proviso of section 2857 of the Revised Statutes 
(act of March 3, 1853, 10 Stat., 245), as follows: | 

That the price to be paid for alternate reserved lands along the line of railroads 
within the limits granted by any act of Congress, shall be two dollars and fifty cents 
per acre. 

Up to the time of this revision it was the noliey of the government — 
to hold all alternate reserved sections along the lines of land-grant 
railroads at a price not less than double the minimum price of public 
lands. It will be observed that the above proviso is not restricted in 
its scope but applies to all alternate reserved lands within the limits 
of railroad grants made by any act of Congress, irrespective of any 
distinction as to the class or character of such lands, the only distinction 
being one of price based solely on the matter of eatin: This is the 
law with respect to such lands that was in force at the date of the pas- 
sage of the desert-land act of 1877. The latter act was approved on 
the 8rd of March, and on the 12th of the same month circular instruc- 
tions were issued (4 C. L. O., 22) requiring local officers, after proof 
of the desert character of the land, the filing of the proper declaration, 
and the paynient of twenty-five cents per acre, to issue a certificate to’ 
the declarant, stating, among other things, that if within three years 
therefrom he should reclaim the land as required by the act and pay 
an additional sum of one dollar per acre, he should he entitled to a 
patent. In this respect the instructions followed the language of the 
act, no reference being made in either to section 2357 of ‘the Revised 
Statutes, or to the substance thereof. The act of 1877 itself in terms 
applied to ‘‘any desert land,” no exception being made therein of land 
of that description situated within the limits of railroad grants. It 
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was presumably due to this fact that no exception as to price was 
made in the circular instructions referred to, the act of 1877 appar- 
ently being construed and administered as modifying or repealing pro 
tanto section 2357 of the Revised Statutes. The practice thus initiated 
of charging but $1.25 per acre for desert lands, regardless of location, 
stood without interruption until the circular of June 27, 1887 (5 L. D., 


~ .708), was issued. Prior to that date, therefore, the uniform construc- 


tion of the desert-land act, as well as the practice thereunder, was that 
lands entered under said act should be paid for in full at the rate of 

1.25 per acre whether within or without the limits of a railroad grant 

(6 L. D., 145). It was during that period that Brandt filed his 
declaratory statement, he being thus required to pay at the rate of 
only $1.25 per acre for the land embraced therein. Section three of 
the circular of June 27, 1887, read: 

_ The price at which lands may be entered under the desert-land act is the same as 
under the preémption law, viz: single minimum lands at $1.25 per acre, and double 
minimum lands at $2.50 per acre (Section 2357 U. 8. Revised Statutes). 

From the date of this circular to the passage of the amendatory act 
of March 3, 1891 (26 Stat., 1095), the desert-land act of 1877 ‘‘ was 
administered upon the theory that it did not modify or conflict with 
section 2857 of the Revised Statutes, and therefore did not include 
alternate sections reserved to the United States along the line of land- 
grant railroads, the price for which was fixed at $2.50 per acre.” 
John Cameron (7 L. D., 486); Daniel G. Tilton (8 L. D., 368); Annie 
Knages (9 L. D., 49); Cyrus Wheeler (9 L. D., 271); Hugh Reese 
(10 L. D., 541); and Henry L. Davis (12 L. D., 682). It was not 
ruled in these cases that lands within the limits of a railroad grant 
could not be entered under the desert-land act, but simply that they 
could not be entered for the price named in the act, $1.25 per acre, 
but were subject to the general provision for eouble price. United 
States ». Ingram (172 U.8., 327). 

The amendatory act of Mareh 3, 1891, supra, provided that the 
price of desert lands should be $1. 25 per acre and repealed all prior 
Jaws in conflict therewith, and this was construed to thereafter 
authorize desert-land entries at that price ‘‘ without regard to the sit- 
uation of the land with relation to the limits of railroad grants” (14 
L. D., 74). In the case of Robert J. Gardinier (19 L. D., 83), it was held 
that this provision of the act was applicable to a desert-entry of land 
within railroad limits made prior to said act but not perfected until 
thereafter. A similar ruling was made in the case of Kate G. Organ 
(20 L. D., 406), but these decisions were subsequently changed in 
view of the decision of the supreme court in the case of United States 
v. Healey (160 U. S., 136), wherein said court declined to accept the 
ruling in Gardinier’s case and Organ’s first case. See cases of 
Jedediah F. Holcomb (22 L. D., 604), Frederick W. Lawrence 
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(23 L. D., 450), and Kate G. Organ (25 L. D., 231). The entries 
in the cases of Holcomb and Lawrence were made prior to the 
circular of June 27, 1887, yet notwithstanding this fact it was held 
that $2.50 per acre was the proper price, the lands being in alternate 
even-numbered sections within railroad limits; and this notwith- 
standing the further fact that it was expressly declared in said circular 
that nothing therein would be construed to have a retroactive effect 
where the regulations of the Department in force at the date of entry 
were complied with, and was also expressly declared in the instruc- 
tions of September 15, 1887 (6 L. D., 145), that where the initial 
entry of double minimum land was made prior to the promulgation of 
the circular of June 27, 1887, the entryman should be required to pay 
but $1.25 per acre for the land so entered. | 

In the decision of the supreme court in Healey’s case, after referring 
to many of the decisions, circulars, etc., cited herein, and the rules of 
interpretation as applied to the acts of 1877 and 1891, it is said: 

Giving effect to these rules of interpretation, we hold that Secretaries Lamar and 
Noble properly decided that the act of 1877 did not supersede the proviso of section 
2357 of the Revised Statutes, and therefore did not embrace alternate sections reserved 
to the United States by a railroad land grant. 

It results that prior to the passage of the act of 1891, lands such as those here in 
suit, although within the general description of desert lands, could not properly be 
disposed of at less than $2.50 per acre. Was a different rule prescribed by that act 
in relation to entries made previously to its passage? 


The court answered the question as follows: 


We are of opinion that the act of 1891 did not authorize the lands in dispute to be 
sold at $1.25 per acre, where, asin this case, the proceedings to obtain them were 
begun before its passage. 

a a) # % % 3 


It is true that the claimant, at his option, could perfect his claim, thus initiated, 
and have the lands patented under the act of 1877, as amended by that of 1891, so 
far as the latter act was applicable to the case. But this did not mean that land 
entered under the act of 1877, when the price was $2.50 per acre, could be patented, 
after the passage of the act of 1891, upon paying only $1.25 per acre. 


¥ * *& % % *% 


We are of opinion that cases initiated under the original act of 1877, but not com- 
pleted, by final proof, until after the passage of the act of 1891, were left by the lat- 
ter act—at least as to the price to be paid for the lands entered—to be governed by 
the law in force at the time the entry was made. So far as the price of the public 
lands was concerned, the act of 1891 did not change, but expressly declined to 
change, the terms and conditions that were applicable to entries made before its 
passage. Such terms and conditions were expressly preserved in respect of all 
entries initiated before the passage of that act. 


As finally interpreted by the Department and the supreme court, 
section 2357 of the Revised Statutes, fixing the price of alternate even- 
numbered sections within railroad limits at $2.50 per acre, was not 
modified or repealed by the desert-land act of 1877. On the contrary, 
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it was held that it is clearly possible to give the fullest effect to both 
acts. ‘Therefore, the price for such sections, where the entry was 
made prior to the act of March 3, 1891, remained the same after the 
passage of the act of 1877 as before. In the view herein outlined 
- Brandt’s entry was erroneously allowed at the rate of $1.25 per acre, 
because made for land which the law specifically declared was to be 
disposed of at $2.50 per acre, and could not be confirmed upon payment 
of the price contemplated by the land officers and entryman when the 
entry was made. It is not believed that a confirmation possible only 
by the payment of a doubled price not contemplated by either land 
officers or entryman at the tine of entry, and which could not have 
been reasonably contemplated at that time in the light of the then 
existing circulars and practice of the land department, is a confirmation 
which, under the statute, wil] preclude repayment to the entryman, | 
The recommendation of your office in this case is accordingly mop oved 
and repayment will be allowed as applied for. 


HAW AI—RIGHT OF WAY—EASEMENT. 
OPINION. 


The authority conferred by section 169 of the Civil Laws of Hawaii upon the terri- 
torial officers, to lease, sell, or otherwise dispose of the public lands of said territory, 
includes authority to grant an easement upon, over, and across them, for the pur- 
pose of constructing, maintaining, and operating all works necessary to supply 
water for irrigating lands, developing power, and for domestic purposes; and by 
sections 186 and 193 of said civil laws said officers are expressly authorized to 
grant a right to use earth, rock and timber upon adjacent public lands for the 
purpose of constructing, maintaining and repairing such improvements. The 
power to make such grants for the purposes named being conferred upon the 
officers of the territory by the local laws, which Congress by express direction 
has continued in force, and the power in no way depending upon the action of the 
Department of the Interior, it is not necessary that an application for the exer- 
cise thereof should be approved by the Secretary. 


Assistant Attorney-General Van Devanter to the Secretary of the Interior, 
April 4, 1902. (A. C,.C.) 


You have referred to me, for consideration and appropriate action, 
the application of James Walter Jones of Honolulu, Hawaii, made to 
the officers of the Territory of Hawaii, which, if granted by them, 
would create an easement upon a portion of the public lands in said 
territory, coupled with a right to take from adjacent lands during the 
existence of the easement, earth, rock and timber—the easement and 
right to be used for the purpose of constructing, maintaining, and 
operating all works necessary to supply water for irrigating lands, 
developing power, and for domestic purposes. 
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The applicant proposes to pay to the Territory, as compensation for 
the granting of the easement sought, a yearly sum ranging from $1000 
to $2500, and further proposes to furnish and sell water for domestic 
and agricultural purposes to those who are acquiring or leasing public 
lands and to owners of private lands, the rates therefor to be uniform 
and to accord to certain specified standards. 

It seems that the officers of the territory are willing, and deem it 
advisable for the best interests of the territory, to grant the applica- 
tion, but have withheld final action pending consideration of the 
application by this Department, which is requested by them. 

T'wo questions are presented for consideration: (1) Have the Terri- 
torial officers power to grant an easement upon and over public lands 
of the territory for the purposes named in the application, and, if so, 
may they authorize the grantee thereof to take from adjacent land 
during the life of the easement, earth, rock and timber, the same to be 
used in the construction, maintenance and repair of the improvements | 
to be erected? (2) Is it necessary for this Department to approve the 
application ? 

By the joint resolution of July 7, 1898 (30 Stat., 750), accepting the 
cession of the Hawaiian Islands, it was provided that— 

The existing laws of the United States relative to public Jands shall not apply to 


such lands in the Hawaiian Islands, but the Congress of the United States shall enact 
special laws for their management and disposition. . 


Section 73 of the act of April 30, 1900 (81 Stat., 141, 154), providing 
a government for the Territory of Hawaii, continued in force, with 
certain modifications to conform to changed conditions, the laws of 
Hawaii relating to public lands which were in existence at the date of 
the passage of the aforesaid joint resolution. Among the provisions 
thus modified and continued in force are the following, being a part of 
sections 169 and 193 and subdivision 6 of section 186 of the Civil Laws 


of Hawaii of 1897: 


Sec. 169. The commissioner of public lands, by and with the authority-of the 
governor and attorney general, shall have power to lease, sell or otherwise dispose of 
the public lands, and other property, in such manner as he may deem best for the 
protection of agriculture, and the general welfare of the territory, subject, however, 
to such restrictions as may, from time to time, be expressly provided by law. 

Sec. 186, Sub. 6. A ‘‘land license’? means a privilege granted by the territory for 
the occupation of land for certain special purposes, such as the cutting and removal 
of timber, the removal of soil, sand, gravel or stone. 

Sec. 193. The commissioner of public lands shall have power from time to time 
to establish forms of all instruments necessary for carrying out this act, .... and 
to make, alter and FOVOE rules and regulations... . for the granting of land 
licenses, etc. 


The above are the only provisions in the laws of said territory under 
which it may be claimed that the power to grant the authority 
requested exists. So far as I am informed these statutory provisions 
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have not received judicial interpretation, but it has been shown that, 
prior to the establishment of the provisional government of Hawaii, 
the officers of the Kingdom, charged with the administration of the 
public land laws, and under provisions similar to the above, granted 
applications of the character under consideration. Further, that the 
executive officers of the Republic, under the aforesaid provisions, have 
heretofore claimed and exercised the same power, and that since annex- 
ation the territorial officers have granted similar applications. The 
construction thus given to said provisions, and to provisions of similar 
import, is entitled to respectful consideration, and should not be dis- 
regarded without good reasons. United States 7 Moore (95 U.S., 
760, 763). | 

In determining the extent of the power intended to be conferred 
upon the officers named in said section 169, two questions are presented 
for consideration, viz: (1) Will the establishment of works to supply 
water for irrigation, power, and domestic purposes in the Hawaiian 
Islands protect agriculture therein, or conduce to the general welfare 
of the territory? (2) Is the power to grant an easement included 
within the power given to lease, sell, or otherwise dispose of the public 
lands? | 

It is well known that a large part of the islands is arid or semi-arid, 
and incapable of cultivation without irrigation. The histories of other 
countries, and the development of our own, demonstrate that the 
establishment, maintenance, and operation of irrigation works in arid 
and semi-arid regions promote and protect agriculture and enhance 
the general welfare of the State. This fact has long been recognized 
by Congress and by the people of the Rocky Mountain region and 
Pacific slope, as is evidenced by constitutional provisions adopted, and 
congressional, State, and territorial legislation enacted, to promote, 
encourage, and protect irrigation enterprises; it has been recognized 
by the courts, as will appear by reference to judicial approval, con- 
struction, and application of such laws; it has been recognized by the 
law-making power of Hawaii, as will be seen in its laws relative to the 
exercise of the right of eminent domain, where power is conferred to 
take private property for the purpose of ‘‘constructing dams, reser- 
voirs, canals, ditches, flumes,” ete. 

It is now universally conceded that an enterprise which has for its 
object and purpose, and which is calculated, to reclaim from their 
desert character and bring under cultivation, lands situated in an arid 
or semi-arid region, is an enterprise that promotes agriculture and 
adds to the wealth of the community; and it has been too long, and 
is now too well, settled, by high judicial authority, to admit of dis- 
cussion, that water works used for developing power or for supplying 
water for domestic purposes are for the benefit of the public. It fol- 
lows that, under said section 169, the officers therein named are given 
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the power to lease, sell, or otherwise dispose of public lands for the 
construction, maintenance, and operation of such works as are men- 
tioned: in the application. 

The power to encumber the public lands by the granting of an 
easement, while not in specific terms given by the section, is clearly 
included in the words employed. As is plainly evident, the purpose 
of the section is to protect and promote important and beneficial 
public objects, and should be construed liberally in favor of the pub- 
lic interests, if this can be done without doing violence to its terms. 
(Sutherland, Stat. Const., Sec. 443.) Applying this well settled rule 
of statutory construction to the words employed, there can be no doubt 
that the legislature intended to confer the minor power of granting an 
easement when it invested the officers of the territory with authority 
to convey the full title to public lands, coupled with authority fo lease 
or otherwise dispose thereof. This view of the meaning of the words 
employed is strengthened by judicial decisions (as will be seen by ref- 
erence thereto) wherein were construed terms of similar import 1 in the 
Federal Constitution and in acts of Congress. 

Art. 4, See. 3, of the Federal Constitution provides— 

That Congress shall have power to dispose of and make all neediul] rules and regu- 
lations respecting the territory or other property belonging to the United States. 

In passing upon this provision the supreme court, in United States 
v. Gratiot e al. 14 Pet., 526, 587), held that it authorized Congress 
to enact laws for the leasing of the public domain. 

By act of March 3, 1819 (38 Stat., 520), the Secretary of War was 
authorized, under the direction of the President, to cause to be sold 
certain military sites. By a subsequent act, passed April 28, 1828 (4 
Stat., 264), the President was authorized to sell certain lands which 
had been conveyed to the government for forts, arsenals, dock-yards, 
lighthouses, or any like purpose, etc. 

In November, 1838, the Secretary of War entered into,a contract 
with the President of the Baltimore and Ohio Railroad Company, by 
the terms of which authority, for an indefinite period, was granted to 
the company, among other things, to construct its railroad over and 
across lands of the government included in the site of the Harper’s 
Ferry Military Arsenal. Under said avreement the company entered 
upon and constructed its line of railroad over and across said lands, 
and operated said railroad continuously thereafter. Subsequently an 
action was instituted by the government against the company to cancel 
the aforesaid agreement, principally upon the ground of want of 
power in the Secretary of War to enter into the same. The court dis- 
missed the hill, holding that the Secretary of War ‘‘ being invested 
with authority to dispose of it [the site] by grant in fee, all minor 
powers over the property are necessarily implied;” and that the rail- 
road company, as well as the public through it, had ‘‘ acquired an 
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easement in the property, so long as it continues to use it for the pur- 
- poses granted.” United States «. Baltimore and Ohio Railroad Coni- 
pany (1 Hughes, 138, 8. C.; 24 Fed. Cas., 973, 975). 

Taking into consideration the Janguage employed in the said section 
169 and the rule of construction applicable to the same, I am of opin- 
ion that the power conferred thereby to lease, sell, or otherwise dispose 
of the public lands includes authority to grant an easement upon, over, 
and across them. 

An easenient which is granted for the purpose of erecting and main- 
taining a public or guasz public improvement necessarily carries with 
it the right to remove so much of the soil, rock, and timber from the 
land subject thereto as may be necessary in the construction and main- 
tenance of such nmprovement, but ordinarily such easement does not 
confer the right to indiscriminately use soil, rock, and trees from 
adjacent lands for the purpose of construction, maintenance, and 
repair of such improvement. | 

But it is clear to me that by sections 186 and 193 of said civil laws, 
the territorial officers are expressly authorized to grant a right to use 
earth, rock and timber upon adjacent public lands for the purpose of 
constricting: maintaining and repairing the improvements agreed to 
be erected by the applicant, ’ 

While I recognize that a ‘‘license,” in its restricted legal sense, 
means a liberty or privilege upon the lands of another, to be enjoyed 
at the will of the party who gives it, and that the privilege here sought 
is not intended to be thus revocable, yet a license, in its enlarged 
sense, may include a privilege coupled with an interest, in which case 
it is not revocable at the will of the licenser. 

This enlarged sense was evidently intended by the legislature of 
Hawaii to be included in the term ‘‘ license” as used in the statutes. 
After defining, in section 186, what a °‘land license” is, the legisla- 
ture, by section 193, conferred upon the commissioner of public lands 
power to make rules and regulations for the granting of the same; and 
in section 198, subdivision 4+, recognizes that contracts may be made 
respecting ‘‘Jicenses, or other disposition of public lands.” The 
employment of the words ‘‘granting” and ‘‘contracts” relative to 
‘land licenses,” shows that the legislature contemplated that such 
licenses might be issued coupled with an interest in the grantee. 

The power to grant the authority asked is conferred upon the offi- 
cers of the territory by the local laws which Congress, by express 
direction, has continued in force, and the exercise of the power in no 
way depends upon the action of this Department; hence, it 1s not 
necessary that the application should be approved by you. 

In the application it is conditioned, among other things, that the 
privilege asked for, if granted, shall, within five years, be surrendered 
to the territory, and when so surrendered be immediately issued to a 
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corporation to be formed for the purpose of owning, maintaining, and 
operating said works. I do not feel called upon to say whether or how 
such an easement or privilege as is here sought may be transferred or 
conveyed to another, but I do feel constrained to say that the latter 
part of this provision is objectionable. The present officers can not 
bind their successors or Congress in that way. 

J am of the opinion, and so advise you, that the aiiviiase: sql 
by the applicant are within the power of the officers of the territory 
to grant, and that it is not necessary for you to approve the appli- 
cation. | 

Approved, April 4, 1902: 

E,. A. Hrroucock, Secretary. 


TP 


EXECUTION OF AFFIDAVITS, PROOFS AND OATHS BEFORE DEPUTY 
CLERKS—ACT MARCH 11, 1902. 


INSTRUCTIONS. 


Where deputy clerks are duly empowered by congressional, State or territorial laws 
to perform the duties of clerks of courts of record, all affidavits, proofs, and 
oaths of any kind whatsoever required to be made by applicants and entrymen 
under the homestead, preémption, timber-culture, desert-land, and timber and 
stone acts, may be made before such deputies with like effect as though made 
before their principals. 


Secretary [itchcock to the Commissioner of the General Land Office, 
(W. V. D.) April 12, 1902. (A. C. C.) 


January 3, 1902, your office addressed a communication to the 
Department, from which it appears that it has long been the practice 
of your office and the local offices to accept affidavits and proofs exe- 
cuted before deputy clerks of courts in cases wherein the public land 
laws authorize their principals to administer such oaths and take such 
proofs. ‘The question is presented, whether there is any warrant in 
law for the practice named, 

In specific terms Congress declared, in the act of May 26, 1890 (26 
Stat., 121), in amending and re-enacting section 2294, Revised Stat- 
utes, ‘‘that proof of settlement .. . . and all other affidavits required 
to be made under the homestead, pre-emption, timber-culture and 
desert-land laws, may be made before... . clerk of any court . 
record of the county or parish in which the lands are situated,” e 
It is also declared in the act of March 11, 1902 raely, No. ts in 
again amending and re-enacting said section 2294— 


That hereafter all affidavits, proofs, and oaths of any kind whatsoever required 
to be made by applicants and entrymen under the homestead, pre-emption, timber- 
culture, desert-land, and timber and stone acts, may, in addition to those now author- 
ized to take such affidavits, proofs, and oaths, be made before any United States com- 
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missioner or commissioner of the court exercising federal jurisdiction in the territory 
or before the judge or clerk of any court of record in the land district in which the 
lands are situated: Provided, That in case the affidavits, proofs, and oaths hereinbe- 
fore mentioned to be taken out of the county in which the land is located the appli- 
cant must show by affidavit, satisfactory to the Commissioner of the General Land 
Office, that it was taken before the nearest or most accessible officer qualified to take 
such affidavits, proofs, and’oaths in the land districts in which the lands applied for 
are located; but such showing by affidavit need not be made in making final proof if 
the proof be taken in the town or city where the newspaper is published in which 
the final proof notice is printed. The proof, affidavit, and oath, when so made and 
duly subscribed, shall have the same force and effect as if made before the register 
and receiver, when transmitted to them with the fees and commissions allowed 
and required by law. 

Every clerk of a court of record within the description here given 
has under this legislation full authority to administer the oaths required 
to be made by applicants and entrymen under the homestead, pre- 
emption, timber-culture, desert-land, and timber and stone acts, irrespec- 
tive of whether the congressional, State or territorial laws from which 
his general powers are derived clothe him with any authority to admin- 
ister oaths. 

Section 1 of the Revised Statutes provides that, in determining the 
~ meaning’ of any act of Congress, etc.,— | 
reference to any officer shall include any person authorized by law to perform the 
duties of such officer, unless the context shows such words were intended to be used 
in a more limited sense. 


It is clearly manifest that the purpose of Congress in permitting 
applicants for and entrymen of publicland to make the required oathsand 
afiidavits before a clerk of any court of record in the county where 
the lands applied for are situated, and in exceptional cases before a 
- clerk of any court of record in the land district in which the lands are 
situated, was to relieve applicants and entrymen who live at a distance 
from the local United States offices from expense and hardship. Such 
legislation is remedial, and is to be construed so as to effectuate the 
purpose of Congress and secure the relief which was designed. It is 
common knowledge that clerks of courts are to be found in very few 
of the counties in the Territories wherein a great part of the public 
lands is situated, while in almost every county there is a deputy. 

A construction which restricts the meaning of the term ‘‘ clerk of 
any court of record” to the principal practically defeats the purpose 
of Congress and denies the relief designed by it as to a large portion 
of the public domain. There is nothing in the context of the legisla- 
tion under consideration from which it may be inferred that Congress 
intended such a construction should be given to the words employed. 
. It is therefore to be presumed that, by reference to ‘clerk of any 
court,” Congress intended to include any ‘‘ person authorized by law 
to perform the duties of such officer.” 


288 DECISIONS RELATING TO THE PUBLIC LANDS. 


The Department is accordingly of the opinion that where deputies 
are duly empowered by congressional, State, or territorial laws to 
perform the duties of clerks of courts of record, the affidavits, proofs, 
and oaths named in the act of March 11, 1902, may be made before 
such deputies with like effect as though made before their principals. 


ALLEN LAUGHLIN. 


Motion for review of departmental decision of February 25, 1902, 
31 L. D., 256, denied by Secretary Hitchcock April 12, 1902. 


——— wr ony 


LIEU SELECTIONS UNDER THE ACT OF JUNE 4, 1897. 


Kern Orn Co. &T au. v. CLARKE (ON REVIEW). 


The word ‘‘yvacant’’ in the act of June 4, 1897, as in part descriptive of land thereby 
made subject to selection in lieu of land situated in a public forest reservation 
and relinquished to the government, is used in its primary or ordinary sense of 
unoccupied, and not in a special, restricted, or technical sense, intended only to 
describe land ‘‘not taken or appropriated of record.”’ 

The land department has authority to make such rules and regulations, not incon- 
sistent with law, as may be necessary or appropriate to secure the effective and 
convenient administration of any law which falls within its jurisdiction. 

Wherever, by act of Congress, provision is made for the disposal of portions of the 
public lands of a designated class and character, selection or entry thereof under 
such act can not lawfully be permitted until the lands sought to be acquired 
under said act are shown to be of the class and character subject to disposal 
thereunder. When the evidence to enable such determination to be made does 
not appear from the land office records, it must be furnished by those who seek 
title under the act. ; 

Under proceedings in the land department to acquire title to public land, no rights 
in the land are to be regarded as having become vested in the party seeking title 
until he shall have performed all the conditions and fulfilled all the require- 
ments necessary to establish his right to a patent. 

The action of the local land officers upon questions of law or fact respecting the dis- 
posal of the public lands does not conclude their superior officers or the govern- 
ment. Such action is, in all cases, reviewable by the Commissioner of the 
General Land Office and by the Secretary of the Interior as the proper admin- 
istration of the law or the demands of justice may require. 


Secretary Hitcheock to the Commissioner of the General Land Office, 
(W. V. D.) April 12, 190%. (A. B. P.) 


This case ts again before the Department on C. W. Clarke’s motion 
for review of the decision of April 25, 1901 (80 L. D., 550), wherein 
certain forest reserve lieu land foul filed by Clarke December 
14, 1899, enibracing the N. 4 of the SE. 4 and the S. 4 of the NE. 4 of 
Sec. 4 Tv. 29 S., R. 28 E., M. D. M., Visalia land district, California, 
were rejected. 
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The selections were filed under the act of Congress of June 4, 1897 
(30 Stat., 11, 36), wherein, among other things, it was provided— 


That in cases in which a tract covered by an unperfected bona fide claim or by a 
‘patent is included within the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the tract to the government, 
and may select in lieu thereof a tract of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record or issuing the patent to cover the tract 
selected: Provided further, That in cases of unperfected claims the requirements of 
the law respecting settlement, residence, improvements, and so forth, are complied 
with on the new claims, credit being allowed for the time spent on the relinquished 
- claims. 


To this provision certain amendments were made by an act approved 
June 6, 1900 (31 Stat., 588, 614), but the amendments are not applicable 
to these selections. 

In the course of the decision under review, the Deca tment said (pp. 
555-6): 


The act in question contains an offer by the ovement to exchange any of its 
lands that are vacant and open to settlement fora hke quantity of lands, within a 
forest reservation, for which a patent has been issued, or to which an unperfected 
bona fide claim has been acquired. If he desires to accept the offered exchange, the 
’ owner or claiinant of the tract in the forest reservation can relinquish the same to 
the government and select a tract of public land of like quantity in lieu of the tract 
relinquished. He is to make the selection, and in doing so he is confined to lands 
which are both vacant and open to settlement. They must not be occupied by others, 
nor reserved from settlement on account of their known mineral character or otherwise. 
With theseexceptions the field for selection, except when otherwise specially provided, 
is co-extensive with the limits of the public domain. Further restrictions are 
imposed by the amendment of June 6, 1900, but they are not applicable to this case. 

When do rights under the selection become vested? In the disposition of the 
public lands of the United States, under the laws relating thereto, it is settled law: 
(1) That when a party has complied with all the terms and conditions necessary to 
the securing of title toa particular tract of land, he acquires a vested interest therein, 
is regarded as the equitable owner thereoi, and thereafter the government holds the 
legal title in trust for him; (2) that the right to a patent once vested, is, for most 
purposes, equivalent to a patent issued, and when in fact issued, the patent relates 
back to the time when the right to it became fixed; and (3) that the conditions with 
respect to the state or character of the land, as they exist at the time when all the 
necessary requirements have been complied with by a person seeking title, determine 
the question whether the land is subject to sale or other disposal, and no change in 
such conditions, subsequently occurring, can impair or in any manner affect his rights. 


In support of the propositions stated a number of authorities were 
cited and applied, and in view thereof it was held (p. 560): 


These established principles, in the opinion of the Department, are applicable to 
selections under the act of June 4, 1897. The act clearly contemplates an exchange 
of equivalents. Such is the unmistakable import of its terms. In the case of the 
relinquishment of patented lands title is to be given by the government for title 
received. When an unperfected bona fide claim is relinquished, the claimant is to be 
placed in the same situation with respect to the selected tract that he occupied with 
- respect to the tract relinquished. If a complete title is surrendered, the right to a 
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complete title in return is secured. If only an unperfected claim is surrendered, the 
game rights are secured with respect to the new claim that were possessed with 
respect to the claim surrendered. , 


After having considered and answered certain contentions by thosé 
claiming against the selections, the Department finally summed up its 
conclusions upon the question as to the time and manner of the vest- 
ing of rights under selections based upon said act, as follows (p. 565): 


(1) That where a person making selection under the act of June 4, 1897, has com- 
plied with all the terms and conditions necessary to entitle him to a patent to the 
selected land, he acquires a vested interest therein and is to be regarded a as the equi- 
table owner fenmor 

(2) That the right toa “patent under the act, once vested, is, for most purposes, 
the equivalent of a patent issued, and when in fact issued, the patent relates back to 
the time when the right to it became fixed and takes effect as of that date. 

(3) That questions respecting the class and character of the selected lands are to 
be determined by the conditions existing at the time when all requirements necessary 
to obtaining title have been complied with by the selector, and no change in such 
conditions, subsequently occurring, can affect his rights. 


It was further said and held in said decision: 


What are the essential requirements of the statute respecting the selection of the 
lieu land with which one seeking title thereto must comply? Upon relinquishing to 
the government the tract in the forest reservation, he must make selection of the 
tract desired in exchange therefor. The act so expressly declares. But what show- 
ing unust he make with respect to the selected tract? The statute authorizes selection 
only of ‘‘vacant land open to settlement.’’? To be vacant, the land must not be occu- 
pied by others. To be open to settlement, it must not be known to be valuable for 
minerals, or reserved from settlement for any other reason. In so far as the existing 
conditions appear from the land office records, that is, whether the selected tract is 
of lands to which the settlement laws have been extended, and whether the same is 
free from record appropriation, claim, or reservation, no showing by the selector in 
respect thereto need be made for the reason that the officers of the government can 
and must take notice of the public records. But as to conditions the existence or 
non-existence of which can not be determined by anything appearing upon the public 
records and as to which the officers of the government must depend entirely upon 
outside evidence, that is, whether the selected tract is occupied by others or known 
to be valuable for minerals, it is manifestly necessary that the required evidence 
should be furnished by the selector. The officers of the government can not be 
expected to know whether land selected under the act is vacant and not known to 
be valuable for minerals, and in these respects subject to selection. .. . 

Nor can selections be lawfully aczepted until there is a showing that the selected 
land is vacant and not known to be valuable for minerals. No other lands are sub- 
ject to selection, and no selection can be regarded as complete until these essential 
conditions are made to appear. They do not appear from the public surveys. In 
this case the lands were surveyed in 1854. Whether since that date they have been 
continuously, or at any time, vacant, or occupied, and whether at any time known 
to be valuable for minerals, and if so, whether stripped of their minerals and worked 
out, are matters not shown by the land office records. 

The right to a patent is not acquired in any case until the proofs are such that 
patent could be issued upon them if nothing were shown to the contrary. As long 
as anything remains undone which it is essential should be done by the selector in 
order to entitle him to a patent, the right thereto does not vest. 
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That a non-mineral affidavit should accompany the selection is not seriously ques- 
tioned by appellant. It is just as essential that it should be accompanied by a vacancy 
or non-occupancy affidavit. Appellant’s contention that the word ‘‘ vacant,’’ as used 
in the statute, means public lands which are not shown by the records of the local 
‘office or General Land Office to be claimed, appropriated, or reserved, can not be 
accepted. Portions of the public lands may be occupied, and for that reason be not 
subject to selection, and yet there be no mention of their occupancy in the records 
of the land department. It frequently occurs that persons desiring to secure title to 
lands under the homestead law, settle upon and occupy the same, for months and 
even years, before placing their claims of record. By the act of May 14, 1880 (21 
Stat., 140, Sec. 3), such settlers are given the same time to file their claims and place 
their entries of record as was originally given to settlers under the pre-emption law 
(Secs. 2264 and 2265, R.8.). But for various causes it frequently oceurs that the 
time is allowed to pass without entry, and the occupancy is continued by the claim- 
ants with the hope and expectation of making entry at some future date. And, as 
was said by the supreme court in Tarpey v. Madsen (178 U. S., 215, 221): 

‘It is a matter of common knowledge that many go on to the public domain, 
build cabins and establish themselves, temporarily at least, as occupants, but having 
in view simply prospecting for minerals, hunting, trapping, etc., and with no thought 
of acquiring title to land. Such occupation is often accompanied by buildings and 
enclosures for housing and care of stock, and sometimes by cultivation of the soil with 
a view of providing fresh vegetables. These occupants are not in the eye of the law 
considered as technically trespassers. No individual can interfere with their occu- 
pation, or compel them to leave. Their possessory rights are recognized as of value 
and made the subjects of barter and sale.” 

It is thus seen that mere occupancy of the public lands, while creating no mee as 
against the government (Camfield v. United States, 167 U. 8., 518; Frisbie ». Whit- 
ney, 9 Wall., 187; Yosemite Valley Case, 15 Wall., 77), is recognized as creating 
valuable possessory rights in the individual occupants as against all other persons. 
Unquestionably Congress has the power to protect rights of the character indicated, 
and it was evidently the intention to furnish such protection as against persons mak- 
ing selection under the act in question; otherwise the word ‘‘vacant,’’ as used in the 
act, would be meaningless. Its use was not necessary to except from selection lands 
claimed, appropriated or reserved as shown by the land office records. The words 
‘open to settlement’’ fully and more appropriately exclude lands in that condition. 
They are not open to settlement. In the Shaw-Kellogg case, supra, the supreme 
court, referring to the words ‘‘ vacant land,’”’ as used in the act of June 21, 1860, 
held, as we have seen, that the grantees under that act ‘‘ were not at liberty to select 
lands already cccupied by others.’”” The Department knows of no reason why the 
same ruling should not be applied to the act of 1897. 


It was found that the printed form of affidavit used by Clarke in 
making the selections in question, while in some respects different 
from the form prescribed by the departmental regulations, contained 
both non-mineral and non-occupancy averments; that the non-occu- 
pancy averments had been stricken out before the affidavits were veri- 
fied or filed, and the result thereof was that the selections were not 
accompanied by any showing whatever respecting the state of vacancy 
or occupancy of the land at the time of selection. For this reason the 
affidavits were held to be insufficient and the selections to be imperfect. 

The existing oceupancy and known value of the land for mining 
purposes having been admitted at the argument and by the record, it 
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was further held, in view of such admission, that the required proofs 
could not then be supplied, and the selections were accor dingly 
rejected. 

No exception is taken in the motion for review to the holding of the 
former decision as to the time when the selector’s rights become vested, 
if at all; or as to the time with respect to which, by the conditions then 
existing, the class and character of the selected land are to be deter- 
mined; or as to the effect of the vesting of rights under selections and 
the issuance of patents for the selected land. The errors assigned as 
to other parts of the decision are, briefly stated, as follows: 

1. In defining the words ‘‘ vacant land,” used in the act of June 4, 
1897, to mean unoccupied land, and in holding that land, to be subject 
to selection under the act, must not be occupied by others. 

2. In holding that proof of the vacancy or non-occupancy of the 
Jand at the time of selection must be furnished by the selector, and 
that such proof can not be furnished, after the selection has been filed, 
to take effect as of the date of such filing, when in the mean time the 
selected land has come to be occupied by others who have, by discovery 
and development work, demonstrated that it is valuable mineral land. 

On application by Clarke, oral argument upon the questions pre- 
sented by the motion for review was granted, and notice thereof 
given to all parties interested. Counsel on both sides participated in 
the oral argument, and also filed lengthy and exhaustive printed briefs 
in support of their respective contentions. 

It is a familiar rule of construction that the words of a statute are to 
be read and understood in their primary orordinary sense, and according 
to their usual import and common acceptation, unless to so construe 
them would be clearly repugnant to the legislative intention, or would 
lead to manifestly incongruous or absurd results. (Sutherland on 
Statutory Construction, Sec. 248; Sedgwick on Construction of Statu- 
tory and Constitutional Law, pp. 219-20; Potter’s Dwarris, p. 203; 
Black on Interpretation of Laws, pp. 125 e¢ seq.) 

In its primary or ordinary sense, vacant means empty; unfilled, 
unoccupied; as a vacant or empty box; a vacant or unfilled office; a 
vacant or unoccupied house or lot. 

It is contended, however, that the word vacant, as used with respect 
to the public lands, had, prior to the act of June 4, 1897, by executive, 
legislative, and judicial construction, acquired a special, restricted, and | 
technical meaning, the equivalent of ‘‘not taken or appropriated of 
record,” and was so used in said act, and not in the sense of wnoceu- 
pied, as held in the decision under review. 

Counsel have referred to portions of the annual reports of the Com- 
missioner of the General Land Office, to certain regulations and 
decisions of the land department, and to acts of Congress and judicial 
decisions, in all of which the word vacant was employed prior to the 
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passage of the act of 1897. These have-all been carefully examined. 
In some of them the word appears to have been used in its primary or 
ordinary sense.- In others it has been used in the special or restricted 
sense contended for. In still others, it seems to have been used in 
both the primary and special senses; that is, as intended to embrace 
Jands neither occupied nor appropriated of record. In some it is not 
clear in what sense the word is used, whether in its primary, special, 
or double meaning. 

It is not true, as contended, that it has been uniformly used by the 
supreme court in the sense of ‘‘not taken or appropriated of record.” 
This is shown by the following cases: 

In Atherton ». Fowler (96 U.5., 518, 518-9), decided at October 
term, 1877, the court, speaking of a controversy which arose under 
the pre-emption law, said: 

Among the things which the law required of a pre-einptor, and the principal things 
required of him to secure his right, were: 1. To make a settlement on the land in 
person. 2. To inhabit and improve the same. 3. To erect a dwelling-house there- 
on. Sect. 2259, Rev. Stat. 

At the moment the land on which the hay in this case was cut became liable to 
pre-emption, the whole of it was, by the various persons claiming under Vallejo, 1, 
settled on by them in person; 2, inhabited and improved by them; and, 3, it had 
dwellings erected on it by them. 

Unless some reason is shown, not found in this record, these were the persons 
entitled to make pre-emption, and no one else. But suppose they were not. Does 
the policy of the pre-emption law authorize a stranger to thrust these men out of _ 
their houses, seize their improvements, and settle exactly where they were settled, and 
by these acts acquire the initiatory rightof pre-emption? The generosity by which 
Congress gave the settler the right of pre-emption was not intended to give him the 
benefit of another man’s labor, and authorize him to turn that man and his family 
out of their home. It did not purpose to give its bounty to settlements obtained by 
‘yiolence at the expense of others. The right to make a settlement was to be exer- 
cised on unsettled land; to make improvements on unimproved land. To erect a 
dwelling-house did not mean to seize some other man’s dwelling. It had reference 
to vacant land, to unimproved land; and it would have shocked the moral sense of 
the men who passed these laws, if they had supposed that they had extended an 
invitation to the pioneer population to acquire inchoate rights to the public lands by 


trespass, by violence, by robbery, by acts leading to homicides, and other crimes of 
less moral turpitude. 


‘In Hosmer ». Wallace (97 U. 8., 575, 579-80), decided at October 
term, 1878, the court said: 


To create a right of pre-emption there must be settlement, inhabitation, and 
improvement by the pre-emptor, conditions which cannot be met when the land is in 
the occupation of another. Settlement, inhabitation, and improvement of one piece 
of land can confer no rights to another adjacent to it, which at the commencement of 
the settlement is in the possession and use of others, though upon a subsequent 
suryey by the government it prove to be part of the same sectional subdivision. 
Under the pre-emption laws, as held in Atherton v. Fowler (96 U.S., 513), the right 
to make asettlement is to be exercised on unsettled land; the right to make improve- 
ments is to be exercised on unimproved land; and the right to erect a dwelling-house 
is to be exercised on vacant land; none of these things can be done on land when it 
is occupied and used by others. 
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The word vacant was clearly used by the court, in these cases, in the 

sense of wnoccupied and not in the sense of *‘ not taken or appropriated - 
of record.” It has not been shown, and can not be, that, prior to 
June 4, 1897, the word, as apphed to the public lands, had acquired 
an exclusive, special or restricted, and technical meaning, the equiya- 
lent of ‘‘not taken or appropriated of record,” Under established 
rules of construction, the word, in the act of 1897, must be given its 
primary or ordinary meaning, unless the subject matter or language 
of the act clearly shows that it was intended to be understood as refer- 
ring only to the status of land as shown by the land office records, or 
unless to give to it its primary or ordinary meaning would lead to 
incongruous or absurd results. 
_ There is nothing in the language of the act or in the nature of the 
subject to which it relates to show that the word ‘‘ vacant’? was used 
necessarily and exclusively to describe lands ‘‘not taken or appro- 
priated of record.” On the contrary, as stated in the decision under 
review, the use of this word was not necessary to except from selection 
lands claimed, appropriated, or reserved as shown by. the land office 
records. The words ‘‘open to settlement” fully and more appropri- 
ately exclude lands in that condition. Nor can there be any reasonable 
objection to the construction of the word in its primary or ordinary 
sense of unoccupied, on the ground that such construction might lead 
to incongruous or absurd results. 

The chief purpose of the act of 1897 was to provide a means whereby 
the government might acquire the title and control of Jands covered 
by private ownership or claim within the limits of forest reservations, 
with the view to promoting the objects for which the reservations 
were established, and whereby the owners or claimants of such lands 
might obtain in exchange therefor other lands outside the reservations, 
with the view to relieving themselves of the disadvantages resulting 
from the withdrawal from settlement and other disposition of the 
public lands surrounding them. It was provided that lands so held 
might be exchanged. for an equal quantity of ‘‘ vacant land open to 
settlement” outside the reservations. The owners or claimants of 
lands within a forest reservation, if they desired to avail themselves 
of the proffered exchange, were required to relinquish to the govern- 
ment the lands so owned or claimed by them, and they were to make 
selection of the lands to be taken in exchange. Except where other- 
wise specially provided, and subject to the conditions that only lands 
vacant and open to settlement could be taken, it was the purpose to 
permit the selections to be made anywhere within the limits of the 
public domain. With this vast area from which to make selections, it 
can not reasonably be claimed that a construction of the word *‘ vacant” 
such as is contended for in the motion for review is necessary to the 
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effective operation of the statute, or to the accomplishment of the 
objects for which it was enacted. 

Congress had the unquestioned power to restrict the right of selec- 
tion as it chose, and could so legislate as to avoid bringing a new and 
probably numerous class of applicants for public lands into antagonism 
with settlers upon and occupants of the public lands, who were there 
at the invitation or by the license of the government, and whose settle- 
ment or occupancy was not shown upon the land offiee records. There 
are many instances in public-land legislation where, in providing a 
new mode of disposing of public lands, Congress has been careful to 
avoid contests between individuals and to prevent claimants under the 
new law from disturbing the possessory rights or imperfect claims of 
others. In providing a field for selection embracing large portions of 
twenty-three States and two Territories (Arizona and New Mexico), 
as is done in the act of 1897, a purpose on the part of Congress to 
‘restrict selectors under that act to lands which are not occupied but 
are vacant is not at all strange or unreasonable. The words of the 
statute, in their primary or ordinary sense, are plainly expressive of 
an intention to make this restriction, and to refuse to give effect to the 
intention thus expressed would be violative of settled and important 
rules of statutory construction and not permissible. 

The act of Congress of February 25, 1885 (23 Stat., 321), is referred 
to. By that act inclosures of the public lands by any person, associa- 
tion, or corporation, not based upon a claim or color of title made or 
acquired in good faith, or upon any claim of right asserted in good 
faith with the view to entry under the general land laws, and the 
exclusive use and occupancy of any of the public lands, without claim, 
color of title, or asserted right of entry, as aforesaid, were declared to 
be unlawful and prohibited. It is urged that Congress could not have 
intended the word ‘‘ vacant,” in the act of 1897, to be understood in 
its primary or ordinary sense of unoccupied, for, it is said, that would 
have been equivalent to recognizing as lawful a thing declared to be 
_ unlawful by the act of 1885. 

The conditions which led to the passage of the act of 1885, am the 
evil intended to be corrected, are, in a measure, disclosed by the report 
made by the Public Lands Committee of the United States Senate, 
when the bill was pending before that body, where it was said: 

The necessity of additional legislation to protect the public domain because of 
illegal fencing is becoming every day more apparent. Without the least authority, 
and in open and bold defiance of the rights of the government, large, and oftentimes 
foreign, corporations deliberately inclose by fences areas of hundreds of thousands of 
acres, closing the avenues of travel and preventing the occupancy by those seeking 
homes. While those fencing allege the lands within such enclosures are open to 


settlement, yet no humble settler, with scarce the means for the necessaries of life, 
would presume to enter any such inclosure to seek a home. | 
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A construction of the act of 1897 which would give to it a meaning | 
different from that flowing from the ordinary and natural import of 
its language, is not required in order that the two acts may stand 
together and full force and effect be given to each. The meaning 
accorded to the word ‘‘vacant” in the act of 1897 by the decision 
under review does not operate to impair the effectiveness of the act of 
1885. It produces no incongruity in the two acts. 

In any event, the full scope and effect of the act of 1885, as bearing 
upon that of 1897, is not a matter that need be now determined, for 
the case here under consideration is not one wherein the proofs accom- 
panying the selection are to the effect that there was no occupancy of 
the land other than one shown to be violative of the act of 1885 or 
otherwise unlawful. It will be sufficient to consider the question 
arising upon such a state of facts when a case is presented embodying 
them. Here the selector presented no proof whatever respecting the 
condition of the selected land, that is, whether occupied or unoccupied, 
and if occupied, whether lawfully so or not. Nor do the papers pre- 
sented by the protestants assist the selector in this matter, because so 
far as they make any suggestion respecting the condition of the lands 
in controversy at the time of their attempted selection it is to the 
effect that they were occupied for the purpose and in the course of 
mining exploration and work, which were being conducted with a view 
to the development and iilization of deposits of mineral oil believed 
to exist therein; and as indicating that this occupancy was in good 
faith and within the protection of the mining laws, it appears, by 
admission of the parties, that this mining exploration and work 
resulted in the production of petroleum oil in large and valuable 
quantities, giving to the land an unquestioned mineral character. 

It is insisted that this Department has held the word ‘‘ vacant,” in 
the act of 1897, to have no reference to the physical status of the land 
authorized by the act to be selected; that such was the ruling at the 
time the selections here in question were filed; and that in the decision 
“under review a change of ruling was made, to the prejudice of rights 
acquired by this selector under the former ruling. ‘The case of F. A. 
Hyde, decided April 14, 1899 (28 L. D., 284), is cited. An examina- 
tion of that case shows that the principal issue was whether unsur- 
veyed as well as surveyed lands could be selected under the act of 
1897. On that question the Department stated and held as follows: 

It is to be observed that the words ‘‘surveyed”’ or ‘‘unsurveyed’’ do not any- 
where appear in the provision of the statute hereinbefore set out, nor Is there any 
language therein which indicates an intention to limit the selection of lieu land 
under the said provision to surveyed lands. The only limitation as to kind or con- 
dition of the lands subject to lieu selection thereunder is contained in the words 
‘‘vacant land open to settlement.’’ This language is so clear and explicit as to 


leave no room for construction. ‘‘ Vacant land open to settlement’? is any public 
land to which rights may be initiated by settlement, under existing laws. Unsur- 
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veyed, as well as surveyed, lands for many years past have been and still continue 
to be open to settlement. It was entirely competent for Congress to limit such 
seleetions to surveyed lands, or to extend them to both surveyed and unsurveyed 
lands, and the words ‘‘ vacant land open to settlement’’ including as they do unsur- 
veyed as well as surveyed lands, must be given their proper legal effect. It follows 
that lieu selections, under the said provision, are not confined to surveyed lands, 
but may also be made of unsurveyed lands. 

It is perfectly clear, from the language quoted, that what the Depart- 
‘ment decided was that the words ‘‘ vacant land open to settlement,” in 
their proper legal effect, include unsurveyed as well as surveyed lands, 
and that, therefore, selections under the act could not be confined to 
surveyed lands, but might embrace unsurveyed lands as well. No 
question as to the interpretation of the word “‘ vacant” separately from 
the words ‘‘open to settlement” was considered. No ‘such question 
was involved in the case. The issue raised with respect to the words 
‘‘ vacant land open to settlement” was, whether they embraced unsur- 
veyed lands, and that only. It was held they did. That holding was 
not based upon the word ‘‘ vacant,” but upon the words ‘‘open to 
settlement,” and this the decision plainly shows. The case does not 
justify the position assumed by counsel with respect to it. 

The ruling of the Department in the case of Baca Float No. 3, 
decided July 25, 1899 (29 L. D., 44), also prior to the filing of these 
selections, is important to be observed in this connection. That case 
involved the construction of a statute similar to the one here under 
consideration. By act of June 21, 1860 (12 Stat., 71-2), Congress 
granted to the heirs of Luis Maria Baca the right to select, in lieu of 
certain lands claimed by them under a Mexican grant in the vicinity 
of Las Vegas, New Mexico, ‘‘an equal quantity of vacant land, not 
mineral,” in square bodies not to exceed five in number, in the Terri- 
tory of New Mexico. One of the issues presented by the record was 
stated in the decision as follows: 


Is the question as to the character of the land selected—that is, whether vacant 
and not mineral and therefore subject to the grant, or occupied, or mineral, and for 
that reason not subject to the grant—to be determined with relation to the date of 
the selection, or with reference to the date of the approval of the survey of the claim? 

After considering and deciding that and other questions in the case, 
the Department directed the Commissioner of the General Land Office, 
in accordance with the principles announced in the decision, to cause 
a survey of the grant to be made, based upon the selection of June 17, 
1863. With respect to such survey it was said: 

Specific directions should be given that lands vacant, and not known to be mineral 
at the date of said selection, are to be surveyed as subject to the grant, and that all 
lands ascertained by the surveyor-general to have been occupied, or known to be 
mineral, at such date, if any, within the boundaries of said selection, must be 
excluded from the survey as not being subject to the grant. 

Certain language used by the supreme court in the case of Shaw »v. 
Kellogg (decided May 22, 1898; 170 U. S., 312, 332) is also of interest 
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in this connection. One of the series of selections authorized by the 
act of June 21, 1860 (selection No. 4), was involved in that case. The 
court, among other things, said: | 

The grant was made in lieu of certain specific lands claimed by the Baca heirs in 
the vicinity of Las Vegas, and it was the purpose to permit the taking of a similar 
body of land anywhere within the limits of New Mexico. The grantees, the Baca 
heirs, were authorized to select this body of land. They were not at liberty to select 
lands already occupied by others.. The lands must be vacant. Nor were they at, 
liberty to select lands which were then known to contain mineral. Congress did not © 
intend to grant any mines or mineral lands, but with these exceptions their nee of 
selection was coextensive with the limits of New Mexico. 

It is thus seen that before these selections were filed, and within a 
period of less than two years prior to their. filing, both the supreme 
court and this Department, had interpreted the word ‘‘ vacant,” used in 
an act which, with respect to the matter here under consideration, is 
the same as the act of 1897, to mean wnoccupied. There is no foun- 
dation for the assertion of counsel to the effect that these selections 
were made in the light of an established interpretation, either depart- 
mental or judicial, of the word vacant as applied to the public lands 
generally, ov as used in the act of 1897, pontrary woe given in the 
decision under review. 

It is objected that the language of the court in the Shaw: Kellogg 
case, defining the word ‘‘ vacant” in the act of 1860 as meaning unoc- 
eupied: is mere obzter, and, for that reason, no weight should be given 
to it. In its opinion the court said: 


It will also be perceived that Congress did not permit this location to be made 
anywhere in the public domain, but only within the limits of the Territory of New 
Mexico. It was not like a military land warrant, subject to location upon any public 
lands, but only a grant which could be made operative within certain prescribed and 
comparatively narrow limits—limits not even so broad as those of the territory ceded 
by Mexico. There were then but few persons living in New Mexico; it contained 
large areas of arid lands; its surface was broken by a few mountain chains, and 
crossed by a few streains. It was within the limits of this territory, whose condition 
and natural resources were but slightly known, that Congress authorized this location. 

Then follows the language first quoted from the decision, wherein 
it is stated that the only exceptions to the right of selection granted 
the Baca heirs within the limits of New Mexico were these: 


They were not at liberty to select lands already occupied by others. The lands 
must be vacant. Nor were they at liberty to select lands which were then known 


to contain mineral. 

The objection relates to the statement of the firstexception. Viewed 
in the light of the earlier decisions in Atherton v. Fowler and Hosmer 
v. Wallace, spra, wherein the court used the word vacant in the sense 
of unoccupied, and in a manner entirely free from the objection here 
raised, this statement in Shaw 2. Kellogg, even if it be obzcer, is never- 
theless of importance and weight as showing what the court considers 
the ordinary and natural import of the word to be when applied to 
the public lands. 
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The case of Cosmos Exploration Company v. Gray Eagle Oil Com- 
pany, decided November 15, 1901 (112 Fed. Rep., 4), by the circuit 
court of appeals for the ninth circuit, involved the selection, under the 
act of June 4, 1897, by one J. R. Johnston, of certain lands situated 
in the same township and section as the lands here tn controversy. 
Practically the same questions were presented in that case as in this. 
‘The court held that the word ‘‘ vacant” was used in the act in the sense 
of unoccupied, the same as held by the Department in the decision 
under review. In the course of its opinion the court, among other 
things, said (pp. 14, 15): 

From the allegations of the bill, it appears that at the time of appellants’ selection 
of the lands in question, no discovery of any mineral had been made. Appellees 
could not, at that time, have acquired any title to the lands ineluded in their loca- 
tions. The discovery of mineral was essential for that purpose; but they were not 
trespassers upon the public lands of the United States. They had a lawful right to 
be there. They were in occupancy of the land they had located. They claimed it 
to be mineral and were diligently at work to prove it to be such. Under these cir- 
cumstances it can not, in our opinion, he said to be vacant land at the time of appel- 
lants’ selection thereof under the provisions of the act of 1897. The land was not 
vacant and open to settlement at that time because it was then occupied by the defend- 
ants’ grantors under a claim and color of right. It matters not that they had not at 
that time acquired any rights against the United States. 

cr *% “ x & * ¥ 

The fact that defendants under their mining locations had not, at the time of 
Johnston’s selection of the land as agricultural, discovered any petroleum, that being 
the mineral for which their locations were made, shows that they had not perfected 
their locations under the mining laws; that their absolute right to the exclusive pos- 
session of the ground covered by their locations, as against the government of the 
United States, had not accrued to them, and the government might, if it had seen 
fit to do so, have terminated the license theretofore given to them to occupy the land, 
and congress might have granted the land to others. But under the act of June 4, 
1897, it will be observed that congress did not grant the right under the forest 
reserve act to select any lands unless they were vacant. It therefore necessarily fol- 
lows that, if the land was not vacant and open to settlement, Johnston did not 
acquire any title to the lands in question. He was, in the eye of the Jaw, a tres- 
passer, because so far as that act is concerned the lands were excepted froin such 
selection, and by attempting to make such selection he was a mere intruder and his 
grantee is not in a position to question the validity of the defendants’ locations. 


It is further contended that, even if it be true that the word 
‘* vacant,” used in the act of 1897, was properly defined in the decision 
’ under review, the land department is without the power or authority, 
by rules and regulations, or otherwise, to require proof of the vacancy 
or non-occupancy of lands selected under said act to be furnished by 
the selector as a condition to the acceptance of the selection. Such is 
not the law. 
- That the administration of this statute falls within the jurisdiction 
of the land department there can be no doubt (Bishop of Nesqually ~. 
Gibbon, 158 U. S., 155, 167; Knight v. Land Association, 142 U. 5., 
161, 177). Nor can there be any question of the authority of the land 
department to make rules and regulations appropriate or necessary to 
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secure the convenient and effective administration of any act of Con- 
gress which falls within its jurisdiction (Sec. 2478, R. S.). Besides 
being specially authorized by statute, such rules and regulations are 
in many instances absolutely essential to the proper and efticient exer- 
cise by the land department of the jurisdiction conferred by law upon 
it (See Sees. 441, 453, Revised Statutes), and even if there were no 
special statute on the subject, the power to make such rules and regu- 
lations would arise from the inherent necessities of the case. 

Every tribunal, upon which the duty of determining contested 
questions of law or fact is imposed, must of necessity possess the 
power, when not otherwise specially provided in the law imposing the — 
duty, to establish and maintain rules of practice and methods of pro- 
cedure whereby to execute the law and to administer evenhanded justice 
to litigants. The principle is axiomatic. — 

Wherever, by act of Congress, provisionis made for the disposal by 
selection, entry, and patent, of portions of the public lands of a desig- 
nated class and character, as was done by theact of June 4, 1897, it is 
the duty of the land department to ascertain and determine whether 
lands sought to be acquired under the act are of the class and character 
thereby made subject to disposal. Until such determination has been 
made and the lands found to be such as the act describes, entry thereof 
can not be lawfully allowed. The evidence to enable this to be done, 
when such evidence does not, and could not from the conditions to be 
inquired into, appear from the land office records, must of necessity 
be furnished by those who seek title under the act. The land officers 
are not required, and from the nature of things could not be required, 
to take judicial cognizance of the physical condition of lands with 
respect to which, in the discharge of their duties, they are called upon 
to act. 

Lands occupied by others or known to be valuable for minerals are 
not subject to selection under the act of 1897. Whether so occupied 
or known to be valuable for minerals are questions which can not 
always, or even ordinarily, be determined by anything appearing 
upon the public records. For the purpose of such determination 
resort must generally be had to outside evidence. This evidence must 
be furnished by the selector. It is his duty to show, in so far as 
physical conditions are concerned, that the land to which he seeks title 
is of the class and character subject to selection. He can not entitle him- 
self to a patent until he has made such showing. Until then his selec- 
tion is not complete. Until then he has not complied with the terms 
and conditions necessary to the acquisition of a patent, and can not be 
regarded as having acquired any vested interest in the selected land. 

The law is settled that until a party seeking title to public lands 
has complied with all the requirements esséntial to the establishing of 
his right to a patent, the right does not vest. See the authorities 
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cited on this subject in the decision under review. It was said in that 
decision that— 

The right to a patent is not acquired in any case until the proofs are such that 
patent could be issued upon them if nothing were shown to the contrary. As long 
as anything remains undone which it is essential should be done by the selector in 
order to entitle him to a patent, the right thereto does not vest. | 

It is not denied by the selector that proofs necessary to establish the 
right to a patent must be furnished before a patent may be rightfully 
issued for the selected land, but he contends that the furnishing of 
such proofs is not essential to the validity of the selection, and there- 
fore not a condition to the vesting of equitable rights under it. The 
argument is, that if, at the time of filing the selection, the land, as 
matter of fact, though not shown by any proofs, is of the class and 
character subject to selection, the equitable title immediately vests in 
the selector, and that proofs to show the land to be of the requisite 
class and character may be furnished afterwards, at any time prior to 
the issuance of patent, to take effect as of the date of filing the selec- 
tion, even though the condition of the land may have so changed in 
the mean. time as to take it out of the class and character of. land sub- 
ject to selection. 

The proposition can not be sustained. It is contrary to the estab- 
lished doctrine that, under proceedings in the land department to 
acquire title to public land, no equitable rights in the land are to be 
regarded as having become vested in the party seeking title until he 
shall have performed all the conditions and fulfilled all the require- 
ments necessary to establish his right toa patent. It is opposed to 
the principle that as long as anything remains to be done by the party 
seeking title, which it is essential should be done before patent can be 
issued, the right thereto does not vest. The land department is not 
authorized to accept selections under the act of lands not shown, by 
proper proofs, to be of the class and character subject to selection. 
Certainly no right can vest in the selector until there arises the duty 
on the part of the land department to accept the selection. 

The statement made in the briefs, to the effect that at the time of 
filing these selections (December 14, 1899) there was no rule or regu- 
lation of the land department which required that selections must be 
accompanied by evidence showing the selected land to be unoccupied, 
is not justified by the facts. The printed form of application set out 
in the decision under review (form 4-648) was prescribed by the Com- 
missioner of the General Land Office in April, 1898, and approved by 
the Sécretary of the Interior May 9, 1899 (28 L. D., 521, 524), as in 
said decision stated. It contained the following clause: 

There are also submitted certificates from the proper officers showing that the land 
relinquished, or surrendered, is free from encumbrance of any kind; also that all 


taxes thereon, to the present time, have been paid; and an affidavit showing the lands 
selected to be non-mineral in character and unoccupied. 
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This form of application was in use at the time the selections were 
filed. No other had been issued with the approval of the Secretary of 
the Interior. The clause requiring the selector to submit with his 
selection ‘‘an affidavit showing the lands selected to be non-mineral 
and unoccupied” is clear and unequivocal. ‘There can be no doubt as 
‘to its meaning. 

It was stated by counsel at the oral argument, and the statement is 
repeated ina brief since filed, that the form of application in use at 
the time these selections were filed contained a requirement that 
‘evidence of publication” should be submitted with all selections, a 
thing impossible inasmuch as publication was not required until after 
the selections were filed. Counsel are mistaken. The facts are, that 
prior to January, 1900, the only prescribed form of application was 
the one (4-643) copied into the decision under review. At the date 
last named a new form, like the old one, excepting that, after the 
words ‘‘encumbrance of any kind” in the clause above quoted, the 
words ‘‘evidence of publication” were inserted, was printed at the 
instance of the General Land Office. The additional words were inad- 
vertently inserted without any authority from the Secretary of the 
Interior, who afterwards directed that the changed form be not used. 
This matter, however, has no bearing upon the case under consideration. 

One other matter should be mentioned. It is urged that, even if the 
departmental regulations, at the time of the filing of the selections in 
question, required that proof of the vacancy or non-occupancy of the 
selected land should accompany the selections, the acceptance of these 
selections by the local] land officers in the absence of such proof was a 
waiver of the requirement, and that such waiver is binding on the 
government. | . 

The proposition is unsound. If followed as a rule of law the 
Secretary of the Interior would be practically shorn of the super- 
visory power and authority over the disposal of the public lands, 
vested in him by sections 441, 453, and 2478 of the Revised Statutes. 
The action of the local land officers upon questions of law or fact 
respecting the disposal of the public lands does not conclude their 
superior officers or the government. Such action is, in all cases, 
reviewable by the Commissioner of the General Land Office, and by 
the Secretary of the Interior, as the proper administration of the law 
or the demands of justice may require (Orchard v. Alexander, 157 
U. S., 373; Knight v. Land Association, 142 U. S., 161; Parsons . 
Venzke, 164 U. S., 89). | 

It would serve no useful purpose to discuss all the authorities which 
have been cited, or to specially state all the arguments advanced. It 
is enough to say, in conclusion, that, after careful consideration of all 
that has been presented, the Department finds no error in the original 
decision. The rulings complained of are accordingly adhered to, and 
the motion for review is overruled. 
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LIEU SELECTIONS UNDER THE ACT OF JUNE 4, 1897. 


Gray Eacure Orn Co. ». CuarKE (ON REVIEW). 


In the absence of express provision in section 2488, R. 8., giving to the surveyor- 
general final authority over surveys in California, the power of supervision and 
direction lodged in the Commissioner of the General Land Office and the Secre- 
tary of the Interior by sections 441, 453 and 2478, R. S., necessarily extends to 
surveys of public lands in that State in like manner as to other public land 
transactions. The Secretary is not bound to accept and recognize for any pur- 
pose a survey of the public lands in California or elsewhere where there is mis- 
take or fraud in its execution or approyal, even though the returns or notes 
accompanying it show a portion of the land embraced therein to be swamp and 
overflowed. 

A purchaser of alleged swamp and overflowed land from the State of California after 
survey but before legal title had passed to the State by certification under sec- 
tion 2488, R. 8., takes it subject to the power of the Secretary of the Interior to 
reject the survey, if not a lawful one, and to require that a correct survey be 
made. 

Lands in the State of California claimed under the swamp-land acts, which have never 
been properly identified as of the.character intended to be granted to the State 
under those acts, and which have never been certified or patented to the State 
thereunder, are not the subject of relinquishment or exchange under the act of 
June 4, 1897. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) April 16, 1902. (W.C. P.) 


The defendant in the case of Gray Eagle Oil Company wv. C. W. 
Clarke has presented a motion for review of the decision of April 25, 
(1901 (80 L. D., 570), wherein his selections of lots 1 and 2 of the SW. ¢ 
and lots 1 and 2 of the NW. 4 of Sec. 30, T. 28 S., R. 28 E., M. D. M., 
California, presented December 8, 1899, and again January 13, 1900, 
under the provisions of the act of June 4, 1897 (80 Stat., 11, 36), were 
rejected. 

Both sides have submitted arguments both orally and by printed 
briefs in the course of which every question involved in the case has 
been fully presented and ably discussed, and the whole case has been 
again carefully examined and considered. 

The provision of the act of June 4, 1897, supra, under which these 
selections were presented reads as follows: 

That in cases in which a tract covered by an unperfected bona fide claim or by a 
patent is included within the limits of a forest reservation, the settler or owner thereof 
may, lf he desires to do so, relinquish the tract to the government, and may select 
in lieu thereof a tract of vacant land open to settlement not exceeding in area the 
tract covered by his claim or patent; and no charge shall be made in such cases for 
making the entry or recording or issuing the patent to cover the tract selected: Pro- 
vided further, That in cases of unperfected claims the requirements of the laws 
respecting settlement, residence, improvements, and so forth, are complied with on 
the new claims, credit being allowed for the time spent on the relinquished claims. 

The lands offered as bases for the selections of December 8, 1899, 
were claimed by Clarke under a patent from the State of California 
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which referred to the swamp land grant of September 28, 1850, as the 
source of title in the State, and to a certificate of the register of the 
State land office as showing that the tracts of swamp and overflowed 
jands therein described had been duly and properly surveyed in accord- 
ance with law. The history of this purported survey is fully set forth 
in the decision of April 25, 1901, and need not be repeated here. A 
plat and field notes of the claimed survey of this township, approved 
by the surveyor-general in 1884, were rejected by your office in 1886. 
They were again submitted without change, except the addition of a 
new certificate of approval by the survevor-general dated February 5, 
1897. The survey was then accepted by your office letter of March 1, 
1897, transmitting the triplicate plats to the surveyor-general to be 
filed in the proper local land office. They were thus filed April 26, 
1897. Early in March of that year the Secretary of the Interior 
directed a further investigation of this survey which resulted in the 
final rejection thereof by your office on March 2, 1899, under instruc- 
tions of the Secretary of January 26, 1899. No patent or certificate 
covering these lands has ever been issued to the State. 

The first question presented is as to the title of Clarke to the tracts 
of land offered as bases for the selections of December 8, 1899. It is 
not necessary to quote the assignment of errors presented in support 
of this motion for review, for the position taken by the attorneys is 
sufficiently shown by a formal statement of their contentions contained 
in a printed brief as follows: . 

1. That the representation of these lands as swamp and overflowed on the approved 
plat and survey made under the authority of the United States ipso facto and 
instantly, forever identified them as such, and the Department thereupon lost all juris- 
diction to affect this conclusive evidence of their character, it being thus determined 
that title passed to the state at the date of the grant of September 28, 1850. 

2. Even though the Department after the return of California swamp land surveys 
has continued jurisdiction to set aside survey, still such return is a record muniment 
of the state’s title, and can only be set aside or taken away upon proper notice to the 
state and to the purchaser therefrom; this not having been given, the attempted set- 
ting aside of the survey was void, and it therefore still stands. 

3. Assuming that the Surveyor General’s return was not conclusive in favor of the 
state, it is so in favor of a party who purchases from the state relying thereon with- 
out notice of defect therein. Clarke was such a purchaser. 

4, Assuming that the Department still retained jurisdiction in the premises, the 
United States can not take advantage of the mistake or wrong of its own officers, and 
hence can not set aside this survey for any alleged mistake or fraud of theirs to 
which neither the state nor its purchaser were parties. 

5. The land is, as a fact, independent of the Surveyor General’s return, swamp and 
overflowed in character, and if such return is not conclusive evidence of its character 
so as to show title in the state, Clarke should be permitted to establish its character 
in ‘‘some other appropriate mode,’’ which he hereby offers to do. 


It is urgéntly insisted now, as it was in the original presentation of 
the case, that the representation of these tracts as swamp and over- 
flowed operated immediately upon the approval of the plat of survey 
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to vest the title thereto in the State and that the Secretary of the Inte- 
-yior had no further jurisdiction over such Jands, the arguments now 
advanced and the authorities now cited in support of that proposition 
being substantially the same as were used then. 

The general authority and duty of the Secretary of the Interior to 
require correct surveys of the public lands, preparatory to their dis- 
position, and to reject fraudulent or incorrect surveys or those not 
made in conformity with the law and regulations thereunder after 
approval by the surveyor-general, are not questioned. It is con- 
tended, however, that a different rule obtains as to surveys in Cali- 
fornia where any tract of Jand embraced therein is represented as 
swamp and overflowed. The claim is that the approval of the sur- 
veyor-general concludes the Secretary and prevents him from taking 
any action looking to a rejection or correction of such a survey at 
least so far‘as the tracts thus represented as swamp and overflowed 
are concerned. This contention is based upon a provision of the act 
of July 23, 1866 (14 Stat., 218), which reads as follows: 

That in all cases where township surveys have been, or shall hereafter be, made 
under authority of the United States, and the plats thereof approved, it shall be the 
duty of the Commissioner of the General Land Office to certify over to the State of 
California, as swamp and overflowed, all the lands represented as such, upon such 


approved plats, within one year from the passage of this act, or within one year from 
the return and approval of such township plats. 


This provision was substantially re-enacted as section 2488, Revised 
Statutes, which provides: 

It shall be the duty of the Commissioner of the General Land Office, to certify 
over to the State of California, as swamp and overflowed lands, all the lands repre- 
sented as such upon the township surveys and plats, whether made before or after 
the 28rd day of July, 1866, under the authority of the United States. 

This provision did not authorize a new class of surveys but speaks 
of the ordinary surveys of the public lands over which the Secretary 
has full power and control. It does not contemplate the making of 
surveys for the express purpose of identifying swamp and over- 
flowed lands, but refers to those authorized by law for placing the 
public lands in condition for disposal under the general land laws. 
This provision imposed no new duty upon the surveyor. It is 
required in all surveys that the notes or returns of the surveyor 
shall show the character and quantity of the lands surveyed. The 
preparation of the notes and returns which are to be consulted for 
ascertaining the facts necessary to the identification of swamp and 
overflowed lands is merely an incident of the surveys spoken of in the 
act of 1866 and section 2488 of the Revised Statutes, just as it is 
an incident of all other surveys of the public lands. The surveys in 
California were to be made as all other surveys. The mere fact that 
the notes or returns made in connection a a survey are to be re- 
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ceived as conclusive proof of the character of the lands surveyed or 
of a certain class of them, should not and does not deprive the Secre- 
tary of the Interior of the authority vested in him to secure correct 
surveys of the public lands, nor does it relieve him of the duty im- 
posed upon him of requiring that the work in connection with such a 
survey shall be actually and correctly performed in conformity with 
the law and regulations. Where such incidents follow public surveys 
the necessity for the full performance of the duty of supervision is 
heightened, not lessened. The language of the act of 1866 does not 
indicate an intent to take the execution of surveys in California out 
of the control and supervision of the Secretary of the Interior. The 
effect of that act was to make conclusive against the government cer- 
tain facts established by its records made in connection with the sur- 
vey of the public lands coming within the terms of that act. Neither 
the manner of making those surveys nor the procedure in connection 
therewith was changed in any particular. The Secretary of the Inte- 
rior has the same authority and duty to require, in respect of surveys 
coming within the purview of that act, a correct and honest execution 
of the work as he has in other cases of surveys of the public lands. 

The argument in support of this motion for review goes upon the 
theory that the United States surveyor-general for the State of Cali- 
fornia is constituted a special tribunal, and that his approval of a sur- 
vey is a judicial determination that any tract characterized by that 
survey as swamp and overflowed passed to the State under the act of 
1850. It is claimed this position has support in expressions found in 
decisions of this Department. Thus, in California ». Martin (5 L. D., 
99), the return of the surveyor-general is spoken of as “‘a final adjudica- 
tion,” and it is said that his ‘‘adjudication and decision . . . . has the 
same binding force and effect as any other final judgment and can only 
be impeached or set aside on the ground of fraud or mistake in its pro- 
curement.” In the case of State of California (14 L. D., 258) the sur- 
veyor-general is said to be the ‘‘ tribunal to determine what lands were 
swanip at the date of thé grant.” But the inaccuracy in thus descrtb- 
ing the functions of the surveyor-general is pointed out in the later 
case of State of California (28 L. D., 230, 234). In the absence of 
express provision in section 2488 giving to the surveyor-general final 
authority over surveys in California, the power of supervision and 
direction lodged in the Commissioner of the General Land Office and 
the Secretary of the Interior by sections 441, 453, and 2478 of the — 
Revised Statutes necessarily extends to surveys of public lands in that 
State in like manner as to other public land transactions. Knight ». 
U.S. Land Association (142 U. S., 161, 167); Orchard ». Alexander 
(157 U. S., 872, 375); Catholic Bishop of Nesqually v. Gibbon (158 U. 
S., 155, 166); Parsons ». Venzke (164 U. 8., 89, 91). 

The decisions of the supreme court cited and relied upon in support 
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of this motion, which are the same as were referred to when the case 
was under consideration before, do not, as was pointed out in the 
‘former decision, involve any question as to the effect to be given a 
false or fraudulent survey. In Tubbs v. Wilhoit (138 U. S., 134, 
142), it was pointed out that prior to April 17, 1879, it had not been 
the practice to require specific approval by the Commissioner of the 
General Land Office before survevs or plats of townships were deemed 
so far final as to sanction sales or selections of the lands surveyed and 
platted, and in connection with that statement it was said: 

It is true that wherever fraud or error existed in the action of the United States 
surveyor-general for the State, the power of correction was vested in the commissioner, 
but where the survey was itself correct and the township plat conformed thereto, 
they became final and effective when filed in the local land office by that officer. 

It was also pointed out that the same views had been expressed by 
Secretary of the Interior Schurz in 1877 and held to be correct by the 
supreme court in Frasher v7. O’Connor (115 U. S., 102, 114). The 
last-cited case goes far to sustain the position taken in the decision 
here sought to be reviewed in that it recognizes the authority of the 
Secretary to control the matter of the survey of the public lands. 
These decisions of the supreme court support the proposition that the 
Secretary of the Interior is not bound to accept and recognize for any 
purpose a survey of the public lands in Calfornia or elsewhere where 
there is mistake or fraud in its execution or approval, even thouga 
the returns or notes accompanying it show a. portion of the land 
embraced therein to be swamp and overflowed. 

If there was fraud or error in the survey of this township or its 
approval, the Secretary had power to require its correction. There 
was grave error, if not fraud, and the Secretary, in the exercise of the 
authority vested in him, set it aside and directed that a new one be 
made. No new survey had been approved or accepted prior to 
Clarke’s selection, and, hence, there was not at that time any existing 
survey of this township that could afford any evidence as to the char- 
acter of the tracts in question. 

The power of correction exists, at least, so long as the legal title 
has not passed from the United States by the issuance of a patent or its 
equivalent, which, under section 2488, is a certification. It was exer- 
cised in due time in respect of the survey in question here. 

The execution of the survey was a matter in which the State could 
have no voice, and, hence, it was not necessary that notice of any pro- 
posed examination as to the manner in which the work was done 
should be given her or any one claiming under her. It has never been 
the practice of the land department to give such notice. Applying the 
statement of the supreme court quoted above, it is only upon the con- 
dition that the survey was itself correct and the township plat con- 
formed thereto that they became final and effective as evidence of the 
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character of the land shown to be swamp and overflowed. Before the 
matter had passed beyond the jurisdiction of the Secretary in this 
case appropriate action was taken which effectually prevented the sur- 
vey of said township being accepted as conclusive evidence for any 
purpose. If such action was effectual against the State it was equally 
so against all persons claiming through her. If the evidence relied 
upon did not exist there was nothing whatever to support the claim 
whether asserted directly by the State or by another claiming as her 
grantee. It is therefore wholly unimportant whether Clarke pur- 
chased after the survey in question had been set aside, as appeared to 
be the fact when the case was originally under consideration, or 
whether he claims, as is now asserted, under a purchase initiated before 
that action was had and consummated afterward. So long as the legal 
title had not passed to the State by certification under section 2488 he © 
took the land subject to the power of the Secretary to reject the sur- 
vey, if it was not a lawful one, and to require that a correct survey be 
made. He did not become a bona fide purchaser under these cireum- 
stances. Hawley wv. Diller (178 U. S., 476.) 

But if notice of the proposed rejection of the survey had been neces- 
sary, its only purpose would have been to afford the State an oppor- 
tunity to show that the Secretary was without authority in the premises 
or that the facts surrounding the survey did not call for or justify its 
rejection. Notice and consequent opportunity to be heard while the 
matter remained in the control of the Secretary are all that could be - 
expected or demanded. The State is not here complaining, and its 
erantee, Clarke, was, by the decisions of the Commissioner of the 
(zeneral Land Office of January 30, 1901, rejecting Clarke’s first selec- 
tions of the lands in controversy, fully notified of the rejection of the 
survey and of the proceedings leading thereto. No new survey had 
yet been effected and no disposition of the land had been made or 
attempted, so that the matter was still in a situation where upon a 
proper showing that the rejection of the survey was beyond the 
authority of the Secretary, or that the survey had been correctly 
executed and was rejected upon a misapprehension of the facts, the 
Secretary could have revoked the rejection and have given full effect 
to the survey. But at no time has any attempt been made to demon- 
strate that the facts surrounding the survey were not as found by the 
Secretary or that such facts did not require its rejection. If the sur- 
vey was rejected upon a misapprehension of the facts, Clarke has had 
ample opportunity to show the real situation, but has failed to take 
any steps in that direction. Upon the question of the authority of 
the Secretary to reject the survey, Clarke was fully heard upon his 
appeal from the Commissioner of the General Land Office and again 
upon the motion for review now under consideration. After careful 
consideration of the argument presented upon that question, the 
authority of the Secretary was sustained in the decision under review, 
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and after like attention to the argument since submitted that ruling is 
here adhered to. 

It is now contended that the land is as a fact swamp and overflowed 
and that if the return of the surveyor-general is not to be accepted as 
conclusive evidence of that fact Clarke should be permitted to estab- 
lish its character by other evidence. In other words, he asks to be 
now allowed to perfect his selections as of the time they were made, 
by proof that he had title to the tracts of land offered as bases for 
such selections. The proof of title to the lands relinquished is a neces- 
sary factor in exchauges authorized by the act of 1897. Until satis- 
factory proof that the title to the lands offered in exchange for others 
is in the applicant is submitted, he has not done all that is required of 
him. Until he has done all that is required of him he acquires no 
vested right in the land he proposes to select. This proposition, to 
now submit proof necessary to perfect his application as of the date it 
was presented, can not be approved. Neither would it be of any avail 
to him to allow him to submit such proof with a view to perfecting - 
his application as of the date when it shall be presented, because the 
now known character of the lieu land applied for is such as to prevent 
its selection under the provisions of said act of June 4, 1897. 

In concluding this branch of the case it will suffice to say, that the 
-swamp-land act of September 28, 1850, specifically required the 
issuance to the State of both a certificate and a patent; that section 
2488 of the Revised Statutes, taken from the later act of July 23, 

1866, specifically requires the issuance of a certificate to the State; 
that the lands relinquished as a basis for the selections filed December 
8, 1899, have never been certified or patented to the State; that they 
have never been identified as of the character intended to be granted 
to the State by said swamp-land acts, under which Clarke claims, 
except by a survey repudiated and rejected by the Secretary of the 
Interior, before the State’s conveyance to Clarke and before his 
attempted relinquishment under the act of June 4, 1897, because the 
survey was erroneously, if not fraudulently, made and did not con- 
form to law and existing regulations. Lands, the title to which is in 
this condition, are not ‘‘covered . .. by a patent” and are not 
the subject of relinquishment or exchange under the forest: reserve 
lieu land act. (See 29 L. D., 594.) 

All questions presented by this motion for review, except that as to 
the validity of Clarke’s title to the tracts offered as bases for his selec- 
tions of December 8, 1899, are discussed and ruled upon in a decision 
of the 12th instant, seaving a similar motion in the case of Kern Oil 
Company ot al. v. Clar ke, and it is not necessary to repeat that discus- 
sion here. 

April 14, 1902, Clarke filed an amended motion for review, urging 
that the records show that no protest was ever presented against his 

selection of lots 1 and 2 of the NW. 4 of said section 30, T. 28 S., 
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R. 28 E., and ‘‘that there is no contention or claim by any person 
whomsoever, that this one hundred and sixty (160) acres was occupied 
or claimed by anybody, or was mineral in character at the time of 
selection; that the record is entirely free from any such claim and 
that there is no issue raised in respect thereto, nor can there be in the 
record as it stands for review.” Itis claimed that under these circum- 
stances Clarke’s selection of these two lots should be approved. 

An examination of the files now before the Department does not 
disclose the original protest against the selection of said lots. There 
is, however, ample proof that such a protest was duly filed by the 
Gray Eagle Oil Company. A letter of the register of the local land 
office to the Commissioner of the General Land Office, dated June 26, 
1900, states that this protest was filed February 10, 1900, purports to 
give the substance thereof, and recommends that a hearing be ordered 
thereon. The decision of the General Land Office of February 11, 
1901, mentioned this protest and purports to quote its material parts. 
Notations upon various papers in the files also mention said protest. 
In a petition filed by Clarke in this Department January 18, 1901, ask- 
ing that the Secretary in the exercise of his supervisory authority 
direct the Conimissioner of the General Land Office to forward the 
papers in said case for departmental action, in advanee of action by 
the General Land Office, it is alleged that Clarke filed selections for 
the lots 1 and 2 of the NW. ¢ of said section 30 and for lots 1 and 2 of - 
the SW. 4 thereof, and it is said: 

That upon the 10th day of February, 1900, the Gray Eagle Oil Company, the 
protestant in the above entitled cases, filed in the United States land office at Visalia, 
California, a verified protest against each of the above forest lieu selections of said 
Clarke, asking that such selections be rejected and disallowed on the ground that the 
lands selected were covered by prior placer mining locations and that the same were 
mineral in character and not subject to selections under the forest reserve lieu land 
act and asking that a hearing be ordered to determine the character of the lands 
selected. 


At another place in said petition it is said: 


That these petitioners attach hereunto a copy of each of the protests filed in the 
above cases marked respectively Exhibits ‘‘ A’’ and ‘ B.”’ 

Attached to the petition is an exhibit marked ‘* A” which purports 
to be a copy of a protest by the Gray Eugle Oil Company against 
Clarke’s selection of lots 1 and 2 of the NW.4 of said section 30, 
which contains the language quoted by the Commissioner of the Gen- 
eral Land Office in his decision of February 11,1901. It is clear that 
there was a protest against said selection and that the amended motion 
for review was evidently made under misapprehension of the facts. 

It is not believed that there was any error in the conclusion reached 
in the original decision in this case, and therefore the motions for 
review are denied. 
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REPAYMENT—DESERT-LAND ENTRY—NON-CONTIGUOUS TRACTS. 
ABRAHAM COLE. 


The right of repayment will be recognized in case of a desert-land entry erroneously 
allowed for land on both sides of a meandered stream, which was of the class 
which should haye been meandered, and which renders the tracts embraced 
within the entry non-contiguous, notwithstanding the entry was canceled for a 
different reason. 


Secretary Hitchcock to the Convnissioner of the General Land Office, 
(W. V. D.) April 23, 1902. (C. J. G.)- 


Abraham Cole appeals from the decision of your office of October 
18, 1901, denying his application for repayment of the first instalment 
of purchase money paid by him on desert-land entry, made May 31 
1890, for the W. 4 SW. 4, lot 4, SW. 4 NW. i, lot 3, lots 1, 2, 5, 6 and 
7, SE. + SE. 4, Sec. 22, SW. 4 NW. i Sec. 23, NW. 4 NW. 4, Sec. 26, 
and NE. + NE. 4, Sec. 27, T. 7 N., R. 1 W., Boise City, Idaho, land 
district. 

Repayment is claimed upon the ground that the entry was errone- 
ously allowed and not susceptible of confirmation, within the meaning 
of section 2 of the act of June 16, 1880 (21 Stat., 287), because the 
tracts embraced therein are situated on both sides of a meandered 
stream, and must therefore be regarded as non-contiguous. The ap- 
plication was denied by your office for the reason that the entry was 
procured upon the false and misleading representations of the entry- 
man, in this, that it was developed at a hearing ordered upon the report 
of a special agent that the land in question is more valuable for the 
mineral it contains than for agricultural purposes, is not susceptible of 
irrigation, and the entry canceled for that reason. 

It is shown by the plat of survey that the Payette river, which is 
a meandered stream, flows through this land, and it was so stated by 
the entryman in his declaration at the time of filing his application to 
enter. The fact that the different tracts included in this entry are 
thus rendered non-contiguous is conceded by your office. 

The last: proviso to the first section of the desert-land act of March 
3, 1877 (19 Stat., 3877), is as follows: 

That no person shall be permitted to enter more than one tract of land.... 
which shall be in compact form. . 

If the tracts composing this entry are rendered non-contiguous by 
reason of being on both sides of a meandered stream, the entry is nec- 
essarily non-compact in form for the same reason, as the term ‘*com- 
pact” is sufficiently comprehensive to exclude every condition or 
relation that would render tracts of land non-contiguous. Therefore, 
in the allowance of this entry, there was a clear violation of the statu- 
tory requirement of compactness, which precluded its confirmation. 
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This being true, the reason for the cancellation of the entry, upon 
application for repayment, is of no moment. William D. Wheeler 
(80 L. D., 355); Henry Cannon (80 L. D., 362). In the matter of an 
entry under the homestead law it has frequently been held that the 
same caa not be allowed for land on both sides of a meandered stream 
which was of the class that should have been meandered, and which 
renders the entry non-contiguous. 

The decision of your office is reversed and repayment will be 
allowed as applied for, unless it shall appear, upon investigation, that 
the stream in question is one that under the regulations should not 
have been meandered. 


— 


LIEU SELECTION UNDER ACT OF JUNE 4, 1897—MINERAL LAND. 
BAKERSFIELD FUEL AND Or Co. vw. SAALBURG. 


No rights become vested in a selector under the act of June 4, 1897, until there has 
been a concurrence of (1) a relinquishment to the United States of the base land 
with proof that the relinguishment carries full title, and (2) a selection of other 
land in lieu of that relinquished with proof that the land selected is at the time 
of such concurrence of the character and condition subject to selection. | 

Where a selection is not accompanied by a showing that the land selected is vacant, 
no vested rights are obtained by its presentation, and an affidavit subsequently 
filed to the effect that the land was vacant at the time of attempted selection, 
can not be given a retroactive operation so as to perfect the selection as of the 
date of its filing. 

When an applicant for public lands under the non-mineral laws has complied with 
all the terms and conditions necessary to secure title to a particular tract of land, 
he acquires a vested interest therein, if it is then not known to contain mineral 
deposits and is otherwise of the condition and character subject to disposition. 
under the law under which he seeks title, and thenceforth the mining laws have- 
no application to the land, the applicant is regarded as the equitable owner, the 
government holds the legal title in trust for him, and no subsequent discovery 
of mineral in the land, or other change in its condition or character, can impair 
or in any manner affect his right or title. . 

In a case where, before a selector complies with the terms and conditions necessary 
to secure a vested right under the act of June 4, 1897, it is shown by exploration. 
and development that the selected tract is in fact mineral, and is claimed and 
occupied under a mining location, the selection must be rejected. 


Secretary fTitchcock to the Commisstoner of the General Land Office, 
(W.V.D.) April 23, 1902. (G. F. P.} 


December 26, 1899, Samuel W. Saalburg filed selection under the 
act of June 4, 1897 (30 Stat., 11, 36), for the N. $ of SE. 4 of Sec. 18, 
T. 28 S., R. 28 E., M. D. M., being surveyed land in the Visalia, Cali- 
fornia, land district, in lieu of an equal quantity of patented land 
owned by him in a public forest reservation. 

A recorded deed by the selector relinquishing and reconveying to 
the United States the base land, an abstract of title thereto, and.an 
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affidavit stating that the land selected was non-mineral in character: 
accompanied the selection, but there was no proof that the selected. 
land was vacant. 

A different tract from that relinquished was erroneously described 
by Saalburg in his formal application as the basis for the lieu selec- 
tion, and February 8, 1900, he amended the application so as to cor- 
rectly describe the tract relinquished. 

February 20, 1900, the Bakersfield Fuel and Oil Company filed a 
corroborated protest, alleging that at the date the selection was filed 
the selected land was occupied by the protestant under a placer mining 
location covering the entire SK. $ of said section;— 
that at the time of making said location the locators thereof had made a discovery 
of minerals thereon and within the boundary lines of said placer mining claim, which 
discovery consisted of finding sands and shale containing petroleum and the resi- 
duum of petroleum in such quantities and state as would lead any petroleum miner 


to make further development upon said claim for the ee of ascertaining the. 
quantity of petroleum therein contained ;— 


that at the time of filing said selection the land embraced in the mining 
location had been and was being worked and developed, by the protes-- 
tant, for its mineral oils, and at the date of the protest was still 
occupied by the protestant, and that a well bad been sunk thereon in. 
which petroleum was found. Aflidavits subsequently filed state that 
a well had been sunk on the premises, in which oil in paying quantities 
has been found. 

February 21, 1900, your office directed the local officers at Visalia, 
California, to suspend from disposition, until further orders, the 
lands in certain townships in their district, including T. 28 S., 
R. 28 E., in which the lands in controversy are situated. 

February 25, 1901, an affidavit dated two days before was tiled by 
the selector in the local office, stating: 

That on December 26th, 1899, and on February 8th, 1900, there was no occupation. 
of said land adverse to the selection thereof under the act of June 4, 1897, by Samuel 
W. Saalburg; that on both of said dates the land applied for was agricultural in 
character and contained no known deposits of coal or other minerals. 

June 12, 1901, your office rendered a decision superseding a prior 
one, not here material. By the later decision your office rejected the: 
selection on the ground that Saalburg did not accompany the selection 
with any proof that the selected land was unoccupied and therefore 
subject to selection, and on the further ground that this land had been 
suspended from deposition before the proof necessary to Dorey the- 
selection was presented. 

The selector has appealed to the Department. 

There has been no point of time in this case when there was a con- 
currence of (1) a relinquishment to the United States with proof that. 
the relinquishment carried full title, and (2) a selection of other land. 
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in lieu of that relinquished with proof that the land selected was at the 

time of such concurrence of the character and condition subject to 
selection. Inasmuch as no showing that the land selected was vacant 
accompanied the selection, no vested right was obtained by its presen 
tation. The affidavit filed February 25, 1901, does not purport to show, 
nor has'the selector otherwise attempted to prove, that the land has 
not been since February 8, 1900, lawfully occupied and claimed under 
the mining laws or that it has not been since that time demonstrated 
to contain valuable deposits of oil and therefore to be mineral in char 
acter and not subject to selection. For aught that appears in the 
affidavit the land may have been at the time when the affidavit was 
made occupied and claimed by protestant or others under the mining 
laws and have been yielding oil in large and paying quantities. Indeed 
the affidavit, as a matter of apparent caution, refers to the dates of 
December 26, 1899, and February 8, 1900, and says: ‘* This affidavit is 
made upon the evidence then found upon the surface of the ground; 
deponent does not undertake to express an opinion in this affidavit as 
to what may be under the ground.” This affidavit cannot be given a 
retrospective operation so as to perfect the selection as of December 
26, 1899, or February 8, 1900, as against the protestant who, accord- 
ing to the undisputed proof now before the Department, was in the 
possession and occupancy of the land at the time this affidavit was filed, 
and was then engaged in developing and utilizing its mineral resources 
which had been discovered and claimed by it under the mining laws, 
Mineral lands not being ‘‘ open to settlement” are not subject to selec- 
tion under the act of June 4, 1897; and by reason of various provi- 
sions in the public land laws public lands containing valuable mineral 
deposits are subject to exploration, location, occupation and purchase 
under the mining laws and are not subject to disposition under other 
laws. But since public lands may contain valuable mineral deposits 
which have not been discovered or in any way become known, thereby 
making it possible for persons to in good faith make entry thereof and 
obtain patents therefor under the non-mineral laws without having 
at the time any knowledge of such mineral deposits and without being 
reasonably charged with notice thereof, and since controlling equitable 
considerations and the stability of titles obtained from the United 
States require that a perfected equitable or legal title ought not to be 
disturbed or affected by the subsequent discovery of mineral in the 
Jand, it has come to be regarded as settled law, established by a long 
line of judicial and departmental decisions, that when an applicant 
under the non-mineral laws has complied with all the terms and condi- 
tions necessary to secure title to a particular tract of land, he acquires 
a vested interest therein, if it is then not known to contain valuable 
mineral deposits and is otherwise of the condition and character sub- 
ject to disposition under the law under which he seeks title, and thence- 
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forth the mining laws have no application to the land, the applicant is 
regarded as the equitable owner, the government holds the legal title 
in trust for him, and no subsequent discovery of mineral in the land 
or other change in its condition or character can impair or in any man- 
ner affect his right or title. (See Kern Oil Co. @ al. v. Clarke, 30 
L. D., 550; Gray Eagle Oil Co. ». Clarke, 30 L. D., 570; Kern Oil 
Co. vw. Clotfelter, 30 L. D., 5838; Kern Oil Co. e al. v. Clarke, 31 
LL. D., 288.) | 

_ In this case the selector has never complied with the terms and con- 
ditions necessary to secure title under the act of June 4, 1897, the land 
in controversy has therefore continued to be subject to the mining laws, 
and the protestant, as appears by the uncontradicted proofs now before 
the Department, has by exploration and development under the mining 
laws demonstrated that the land is mineral in character and is now 
claiming and occupying the same under a mining location. 

Apart therefore from any consideration of the order of suspension 
of February 21, 1900, your office decision rightfully rejected Saal- 
burg’s selection, and for the reasons herein given that decision is 
affirmed. 


WHITE EARTH INDIAN RESERVATION—SALE OF TIMBER—ACT OF JUNE 
7, 1897. 


OPINION. 


All Indians residing upon the White Earth reservation are entitled to share in the 
proceeds of dead timber on that reservation disposed of under the act of June 
7, 1897. . 

The township in the White Earth reservation set apart for the special occupancy of 
the Pembina Indians is, so far as the act of June 7, 1897, is concerned, to be 
regarded as a separate reservation, and nota part of the White Earth, and the 
Indians residing thereon are entitled to the proceeds of dead timber taken 
therefrom under said act. 


Assistant Attorney General Van Devanter to the Secretary of the 
Lnterior, Apri 25, 1902. (W. C. P.) 


Iam in receipt of your request for an opinion as to what Indians 
are entitled to share in the distribution of the funds derived from the 
sale of timber on the White Earth diminished reservation under the 
act of June 7, 1897 (80 Stat., 62, 90). 

The provision referred to reads as follows: 


The Secretary of the Interior may in his discretion, from year to year, under such 
regulations as he may prescribe, authorize the Indians residing on any Indian reser- 
vation in the State of Minnesota, whether the same has been allotted in severalty or 
is still unallotted, to fell, cut, remove, sell or otherwise dispose of the dead timber 
standing or fallen, on such reservation or any part thereof, for the sole benefit of 
such Indians. 
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The language of this provision is plain and unambiguous. The 
‘* Indians residing upon any Indian reservation in the State of Minne- 
sota,” are the persons who may be authorized to remove and dispose 
of dead timber on such reservation and this is to be done ‘‘ for the 
sole benefit of such Indians,” that is, the Indians residing upon the 
reservation from which such timber may be removed. This deserip- 
tion embraces, in respect of the White Earth reservation, all Indians 
residing there. Unless there is some other provision of law or some- 
thing in the history of the transactions with these Indians that demon- 
strates that such a result could not have been intended, this provision 
must be held to declare that all Indians residing upon the White Earth 
diminished reserve shall share in the proceeds of timber disposed of 
thereunder. 

Formerly the various tribes of Chippewa Indians in Minnesota occu- 
pied separate reservations. The act of January 14, 1889 (25 Stat., 642), 
provided for negotiations with the Indians for the cession of all such 
reservations, except the Red Lake and White Earth, and of so much 
of those as were not needed for individual allotments to the Indians, 
for the removal of all the Indians except those on the Red Lake to the 
White Earth reservation, for the allotment of lands in severalty to 
the Red Lake Indians on Red Lake reservation, and to all others on the 
White Earth reservation, and for the sale of the ceded lands for the 
benefit of ‘‘all the Chippewa Indians in the State of Minnesota.” An 
agreement was made as contemplated by said act of 1889 and the work 
of removing the Indians to and settling them upon the White Earth 
reservation had been substantially accomplished prior to the passage 
of the act of June 7, 1897. 

In the passage of this later act Congress acted with a knowledge of 
existing conditions. If it had been intended to confer the privileges 
and benefits arising out of that act upon the Indians originally occu- 
pying the White Earth, or any other reservation affected thereby, and 
to exclude from such privileges Indians removed to and settled upon 
such reservation by virtue of the provisions of the act of 1889, apt 
words to express such an intention would have been employed. This 
was not done and there is nothing either in said act of 1897 or in that 
of 1889, which provided for a readjustment of the affairs of said 
Indians, to justify this Department in ignoring the plain purport of 
the act of 1897 and making any discrimination in the distribution 
of the proceeds of timber disposed of under the authority granted 
thereby between the Indians who originally occupied the White Earth 
reservation and those who were located thereon in the administration 
of the act of 1889. 

In the papers submitted attention is called to the fact that the act of 
March 3, 1873 (17 Stat., 530, 539), made an appropriation for the pur- 
chase from the Mississippi bands of Chippewa Indians of one township 
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of land in the White Earth reservation for the use and benefit of the 
Pembina band of Chippewa Indians. A township was purchased and 
a part of the Pembina band was located thereon and still resides there. 
‘This township was in effect carved out of the White Earth reservation 
and set apart for the Pembina band. It must for the purposes of the 
act of 1897, supra, be considered asa separate reservation. The Indians 
for whose occupancy it was purchased, and who are residing thereon, 
would be entitled to all proceeds derived from the sale of dead timber 
removed therefrom, but are not entitled to share in the proceeds of 
dead timber taken from the lands constituting the White Earth reser- 


vation after the elimination of this township. 
It seems that certain of the Mille Lac band have refused to remove 


to and settle upon the White Earth reservation although lands therein 
have been set aside for the purpose of making allotments to them 
when they shall remove thereto. The Commissioner of Indian Affairs 
contends that those Indians are interested in the tribal lands of that 
reservation and therefore entitled to participate in the distribution of 
money arising from the sale of timher taken from such lands under 
the act of 1897. They are not, however, ‘‘Indians residing upon” 
that reservation and are not within the descriptive terms of that act. 
Whether they have or have not an interest in that reservation that 
would entitle them to share in the proceeds of a sale of the land itself, 
is a question that it is not necessary to consider at this time. The 
evident purpose of Congress was to give the Indians residing on any 
particular reservation assistance in establishing and maintaining them- 
selves in their changed surroundings. The removal of the dead and 
down timber will not detract from the value of the land or the grow- 
ing timber but will in fact be a benefit to both. 

After a careful consideration of the matter 1 am of opinion, and so 
advise you, that all Indians residing upon the White Earth reserva- 
tion are entitled to share in the proceeds of dead timber on that reser- 
vation disposed of under the act of 1897; that the township set apart 
for the special occupancy of the Pembinas is, so far as that act is con- 
cerned, to be regarded as a separate reservation and not a part of the 
White Karth reservation, and that the Indians residing upon this sepa- 
rate Pembina reservation are entitled to the proceeds of dead timber 
taken from such separate reservation under said act. 

Approved, April 25, 1902. 

k. A. Hircacocn, Secretary. 
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PRACTICE—NOTICE—RULE 100 CONSTRUED. 
INSTRUCTIONS. 


In all cases where sufficient service has been made on an adverse party, who fails to 
appear or to respond to said notice, the case shall be treated as an ex parte pro- 
ceeding, and can thereafter be proceeded with without further notice to him. 


Secretary Hitcheock to the Commessioner of the General Land Office, 
(W. V. D.) April 26, 1902. (E. F. B.) 


The Department is in receipt of your letter of April 8, 1902, request- 
ing a construction of Rule 100, of Rules of Practice, in its application 
to a certain class of cases referred to in your letter. Rule 100 reads 
as follows: 


Ex parte cases and cases in which the adverse party does not appear will be goy- 
erned by the foregoing rules as to notices of decisions, time for appeal, and filing of 
exceptions and arguments, as far as applicable. In such cases, however, the right. 
to file additional evidence at any stage of the proceedings to cure defects in the proof 
or record will be allowed. 

The purpose of your inquiry is to ascertain whether, in cases where 
the adverse party is in default, your office may allow the plaintiff to. 
cure defects in the proof or record, and to supply the additional evi- 
dence by affidavits, without notice to the defendant. 

It was the purpose of the rule that in all cases where sufficient sery- 
ice has been made on an adverse party who fails to appear or to respond 
to said notice, the case shall be treated as an ex parte proceeding. 
Hence, where it appears from the record that the adverse party has 
been properly served with notice of the proceeding and is in default, 
the case can thereafter be proceeded with without further notice to 
him. 

The rule makes all cases wherein default is made, after proper serv-~ 
ice, subject to the conditions and practice relating to ex parte cases. 
In this view you will have no aunowy in making a proper appeon 
of the rule in all cases. 


LIEU SELECTION UNDER ACT OF JUNE 4, 1897. 


Leaming 2. McKEnNNA. 


A statement in the non-occupancy affidavit accompanying a lieu selection made under 
the act of June 4, 1897, that the land selected is ‘‘ unoccupied by any one having 
color of title thereto,’’ is not a proper showing respecting the condition of the 
land; if it is occupied at all the affidavit should state fully all the facts relating 
thereto, so as to enable the land department to determine the character and 

| effect of the occupancy. 

Public land suspended from disposition by direction of the Commissioner of the Gen- 
eral Land Office, with the approval of the Secretary of the Interior, is not subject. 

to selection under the act of June 4, 1897. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) April 29, 1902. (A. B. P.) 


October 29, 1900, Richard E. McKenna filed selection, under the act 
of June 4, 1897 (30 Stat., 11,36), for the NW. 4, the W. 4 of the NE. 
4, and the NE. + of the SE. 4 of Sec. 28; the 8. ¢ of Sec. 382; and the 
SW. 4 of the NW. + of Sec. 34, all in T. 175., R. 14 E., M. D. M., 
Visalia, California, containing 640 acres, in lieu of certain other lands 
situated partly in the Sierra forest reserve and partly in the Pine 
Mountain and Zaca Lake forest reserve, in California, and represented 
as containing 657.03 acres. 

The selection was accompanied by duly recorded deeds from the 
selector to the United States, conveying the base lands, properly 
authenticated abstracts showing complete and unencumbered title in 
the selector at the time of the making of said deeds of conveyance, and 
by the affidavit of the selector, stating the selected land to be non- 
mineral in character and ‘‘ unoccupied by any one having color of title 
thereto.” 

Prior to the filing of the selection, to wit, February 28, 1900, your 
office issued an order suspending from disposition the lands in said 
township 17, until further directions should be given, and this order 
of suspension still remains in force. Because of such suspension the: 
local officers rejected McKenna’s selection, March 2, 1901, and there~ 
upon he appealed. | 

By decision of July 15, 1901, your office affirmed the action below, 
and McKenna has appealed to the Department. 

In the meantime, to wit, March 30, 1901, several affidavits were filed 
on behalf of the selector, wherein it is stated, in substance and effect, 
that the selected land and other lands in the same vicinity are sought. 
to be acquired by the selector and one Sinon C. Lillis, for a stock 
range, for grazing, and. for no other purpose; that the land is essen- 
tially grazing land and has no value for any other purpose; that there: 
are no indications that the land contains valuable deposits of petroleum 
or any other mineral; and that there has been no attempt to develop 
oil or petroleum upon it. These affidavits do not state whether this. 
land was, at the time of their filing, occupied or unoccupied. 

April 19, 1901, E. B. Leaming filed protest against the selection,, 
supported by the affidavits of two persons, and alleging that the. 
selected land is— 
essentially mineral in character, and contains petroleum and mineral oils, and is 
valuable only for its mineral purposes, and has no value for and is not in fact agri- 
cultural land. 

The statement in the affidavit of the selector, filed with the selection, 
that the land was then ‘‘unoccupied by any one having color of title 
thereto,” is not a proper showing respecting the condition of the land. 
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If it was occupied at all the affidavit should have fully given the facts 
relating thereto, so that the officers of the land department, and not 
the affiant, could determine its effect upon the proposed selection of 
the land. Generally speaking, land which is occupied is not subject 
to selection. It has not been determined that there are any excep- 
tions. Kern Oil Company w. Clarke (81 L. D., 288). 

Because the land attempted to be selected was at the time of filing 
the selection, and still is, suspended from disposition, with the approval 
of the Secretary of the Interior (Wilcox vw. Jackson, 18 Pet., 498, 513; 
Wolcott v. Des Moines Co., 5 Wall., 681, 688; Grisar ». McDowell, 
6 Wall, 363, 381; Riley v Wells, Book 19, Lawyers’ Co-operative 
Pub. Co.’s Edition U. 8S. Supreme Court Reports, 648; Wolsey ~. 
Chapman, 101 U. S., 755, 769; Wood v. Beach, 156 U. 8., 548; 
Spencer vw. McDougal, 159 U.S., 62, 64; Hans Oleson, 28 L. D., 25, 
31), and because the selection has not at any point of time been sup- 
ported by proofs that the selected land was then non-mineral and not 
occupied, each cause being in itself sufficient, it was rightly rejected, 
and the decision of your office is therefore affrmed. 


HOMESTEAD—SOLDIERS’ ADDITIONAL—ASSIGNEE. 
Wiiiram E. Moses. 


No good reason exists for requiring the personal presentation of an application to 
make soldiers’ additional entry, by either the soldier or his assignee, and if the 
proofs submitted in support thereof establish the material facts necessary to the 
existence of the right in the applicant, and the character of the land sought to 
be entered, they are sufficient, even though executed before some officer author- 
ized to administer oaths outside of the land district in which the land sought to 
be entered is situate. Proof as to the character of the land may be made by any 
credible person having the requisite personal knowledge of the premises. 


Secretary [fitcheock to the Commessioner of the General Land Office, 
(W. V. D.) April 30, 1902. (D. C. H.) 


William E. Moses, assignee of Julia Hampton, widow of Ephraim 
Hampton, deceased, has appealed from your decision of September 30, 
1901, requiring him to show cause why his application to make entry, 
under section 2306 of the Revised Statutes, for the E. ¢ of NE. 4 of © 
Sec. 9, T. 41 N., R. 2 E. ea Idaho, land district, should oe 
be fojectadl 

The decision appealed from held— 
that the application, though signed by Moses as if made in person, is really made by 
the attorney in fact, as appears from the register’s certificate at the foot of the appli- 
cation; the application is also accompanied by a power of attorney, and the attorney 


in fact made the non-mineral affidavit and filed the application before the local 
officers, while the affidavit of citizenship is made by Mosesin Colorado. Notify the 
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applicant that he will be allowed sixty days within which to show cause why his 
application should not be rejected, for the reason that there is no provision in the 
law or regulations permitting a homestead entry to be made by an attorney in fact. 


Said decision is based on the regulations found in the general circu- 
lar of July 11, 1899 (page 31), which, in respect to entries by the 
assignee of a soldiers’ additional right, provide— | 

An assignee of an uncertified right desiring to make an additional entry under 
this section must present his application as the assignee of the soldier for a specific 
tract of land to the register and receiver at the local office in whose jurisdiction the 
land lies, accompanying the same by a complete assignment duly executed, attested, 
and acknowledged as prescribed respecting the assignment of bounty land warrants. 
The identity of the original assignor with the soldier and original entryman must 
be established by the affidavits of two witnesses having personal knowledge of the 
facts, or, if such witnesses can not be procured, a satisfactory reason must be given 
and other facts presented tending to establish such identity. 

The applicant must furnish his affidavit of bona fide ownership at. the date of the 
application, evidence of his citizenship, the usual non-mineral affidavit, and the affi- 
davit of the soldier showing that he has in no manner exercised his homestead right 
since making the original entry, either by making an additional entry under said 
section or under any other act. . 

The required affidayits must be sworn to and subscribed in the presence of the 
register or receiver or other officer authorized by law to administer oaths in home- 
stead cases, and the officer administering the oath must certify to the identity and 
credibility of the party appearing before him. 


If the proofs presented in support of this application can be con- 
sidered, there is no question but that they show that Moses was, at the 
date his application was presented, possessed of the additional right of 
entry granted to Ephraim Hampton, that Moses was then a citizen of 
the United States, and that the land embraced in said application was 
unappropriated public land non-mineral in character. 


The practical questions, therefore, presented by the appeal are: (1) 
Must the assignee of a soldiers’ additional homestead right personally 
tender at the local land office of the district in which the land sought 
to be entered is situate, his application and accompanying proof in 
support thereof? (2) Must the affidavits required by the regulations 
in order to establish the right in the assignee be made in the land 
district in which the land sought to be entered is situate? (8) Can 
proof as to the character of the land be made by any other person than 
the assignee of the soldiers’ additional right of entry? 

The marked difference between the right of homestead entry con- 
ferred by section 2289, Revised Statutes, and the additional right of 
entry conferred upon certain soldiers by section 2806, is clearly set 
forth in the decision of the supreme court in Webster w. Luther, 163 
U. S., 381, wherein it was held that the soldiers’ additional right of 
homestead entry conferred by section 2306, isa mere gratuity, some- 
what in the nature of compensation for the soldier’s failure to get the 
full quota of one hundred and sixty acres by his first or original home- 
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stead entry, and that it was intended that such right was to be enjoyed 
by the donee in its fullest and most advantageous form, including the 
right of assignment, unhampered by conditions that would lessen or 


impair its value. 
In the case of Ricard L. Powel (28 L. ‘D., 216, 220), it was said: 


Burdensome requirements of proof of the right to locate by assignment might, and 
in many cases would contribute to defeat the intention of Congress to make the right 
a valuable one. The measure of its value as a property right depends upon an ability 
to ultimately locate it upon the public lands of the United States, and unreasonable 
restrictions in the matter of proof may fetter and render less valuable the right, just 
as surely as a denial of the right to assign it, and would, therefore, be in violation of 
the spirit of the ruling of the supreme court in said case. [Luther v. Webster, 163 
UO. §., 331.) 


To require of the assignee of such additional homestead right that 
he personally present his application at the district land office and per- 
sonally make the required non-mineral affidavit, would serve no useful 
purpose, and would unnecessarily limit the use of the right and dimin- 
ish its value; and while these questions were not specifically considered 
either in the case before the court or in the departmental decision 
referred to, yet the controlling force and effect of both decisions is 
against the requirement. 

The statute is silent as to the mode of making proof in the exercise 
of this additional right, and the practice in other like cases is against 
the requirement. Locations of military bounty land warrants are per- 
mitted through an attorney in fact (see paragraph 29, regulations of 
February 18, 1896, 27 L. D., 228), as are also selections under the act 
of June 4, 1897 (30 Stat., 11, 36), in lieu of land within a forest reserva- 
tion covered by a patent or patent certificate (29 L. D., 580). In the 
last case it was also held that the required non-mineral affidavit can be 
made by any credible person having the requisite personal knowledge 
of the premises. 

Whether the right of additional entry is sought to be exercised by 
the soldier or his assignee, no good reason exists for requiring the 
personal presentation of the application, and if the proofs submitted 
therewith establish the material facts necessary to the existence of the 
right in the applicant, and the character of the land sought to be 
entered, it is sufficient, even though they may have been executed 
before some officer aiithorized to administer oaths outside of the land 
district. 

For the reason given, your office decision is reversed. The regula- 
tions referred to, so far as in conflict herewith, will no longer be 
followed. 
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PRIVATE CLAIM—ARIZONA—ACT OF MARCH 3, 1891. 


EpwarD GERARD, TRUSTEE, Roman CaTHoLICc CHURCH oF SAN 
XAVIER Det Bac. 


In the enactment of the seventeenth section of the act of Mareh 3, 1891, Congress 
had in contemplation the protection of individual possession, and the right of 
entry under said section can not be recognized where the possession is not of such 
character, 


Secretary Hitchcock to the Commessioner of the General Land Office, 
(W. V. D.) April 30, 1902. (E. FB.) 


With your letter of November 4, 1901, you transmit the appeal of 
Reverend Edward Gerard, V. G., trustee for the Roman Catholic 
church of San Xavier del Bac, from the decision of your office of 
July 5, 1901, rejecting his application for patent to fourteen acres of 
land in the SW, ¢, Sec. 21, T. 15, 8., R. 13 E., Tucson, Arizona, on 
which is located the old San Xavier church and mission. 

The application is made under the seventeenth section of the act of 
March 8, 1891 (26 Stat., 854, 862), as amended by the act of February 21, 
1893 (27 Stat., 470), the survey of the township in which said land is 
situated having been made prior to the act of March 3, 1891. The 
section, as amended, reads as follows: . 

That in the case of townships heretofore surveyed in the Territories of New Mex- 
ico, Arizona, and Utah, and the States of Colorado, Nevada, and Wyoming, all per- 
sons who, or whose ancestors, grantors, or their lawful successors in title or posses- 
sion, became citizens of the United States by reason of the treaty of Guadalupe 
Hidalgo, or the terms of the Gadsden purchase, and who have been in the actual 
continuous adverse possession of tracts, not to exceed one hundred and sixty acres 
each, for twenty years next preceding such survey, shall be entitled, upon making 
proof of such facts to the satisfaction of the register and receiver of the proper land 
district, and of the Commissioner of the General Land Office, upon such investiga- 
tion as is provided for in section sixteen of this act, to enter without payment of 
purchase money, fees, or commissions such subdivisions, not exceeding one hundred 


and sixty acres, as shall include their said possessions. 


Provided, however, That no person shall be entitled to enter more than one hun- 
dred and sixty acres in one or more tracts in his own right under the provisions of 
this section. 


Section sixteen, referred to in the section above quoted, contains 
similar provisions with reference to claims in townships that had not 
been surveyed prior to the passage of said act of March 8, 1891, and 
provides that the Commissioner of the General Land Oflice, if satis- 
fied, upon investigation, that the claimant comes within the provisions 
of the section, shall cause patents to be issued to the parties so found 
to be in possession for the tracts respectively claimed by them. 

From the papers submitted with your letter it appears that the 
mission of San Xavier del Bac was established in 1692, and has been 
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continued as a mission ever since, the reverend fathers and resident 
priests haying at various times opened and supported schools for the 
instruction of the Indians; that the present church building was erected 
upon the ground it now occupies nearly a century ago and ‘has been in 
the continuous and uninterrupted possession of the Roman Catholic 


Chureh, through its constituted authorities, who have regularly 


administered to the congregation worshipping therein. 

The site of this mission is within the boundaries of what was for- 

merly the Papago Indian reservation, and when the surrounding lands 
were allotted in seyeralty to the Indians the occupancy of the land 
here in question was confirmed to the church ‘‘so long as the same 
shall be used for religious or educational work among the Indians.” 
This confirmation was made under that provision of section 5 of the 
act of February 8, 1887 (24 Stat., 388), which reads: 
_ And if any religious society or other organization is now occupying any of the 
public lands to which this act is applicable, for religious or educational work among 
the Indians, the Secretary of the Interior is hereby authorized to confirm such occu- 
pation to such society or organization, in quantity not exceeding one hundred and 
sixty acres in any one tract, so long as the same shall be so occupied, on such terms 
as he shall deem just; but nothing herein contained shall change or alter any claim 
of such society for religious or educational purposes heretofore granted by law. 

The church anthorities preferring an absolute title, made applica- 
tion, as before stated, for a patent to the site of the mission, under the 
act of 1891, as amended by that of 1893. This application is the one 
which was denied by your office. | 

It is doubtful if it was the purpose of the act of 1891 to recognize 
every occupancy, possession and claim to lands in States and Territo- 
ries named, as conferring a right to receive a patent under the six- 


teenth and seventeenth sections thereof. It was more probably the 


purpose to protect the possession and occupancy of small holding 
claimants, having no grant, who as individuals had used, claimed and 
occupied lands for the period named. The sixteenth section as origi- 
nally enacted provided for patent only 





if it shall be made to appear to the satisfaction of the deputy surveyor making such 
survey that any person has, through himself, his ancestors, grantors, or their lawful 
successors in title or possession, been in the continuous adverse actual bona fide pos- 
session, residing thereon as his hone, of any tract of land or in connection therewith 
of other lands, all together not exceeding one hundred and sixty acres in such town- 
ship for tweuty years next preceding the time of making such survey. 


So the seventeenth section as originally enacted provided for patent 
only to— 


persons who, or whose ancestors, grantors or their lawful successors in title or pos- 
session, became citizens of the United States by reason of the treaty of Guadalupe- 
Hidalgo, and who have been in the actual continuous adverse possession and resi- 
dence thereon of tracts of not to exceed one hundred and sixty acres each, for twenty 
_ years next succeeding such survey. 


ws. 
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It is true that the act of February 21, 1893 (27 Stat., 470), amended 
the sixteenth section by striking therefrom the words ‘‘ residing thereon 
as his home,” and amended the seventeenth section by striking there- 
from the words ‘‘and residence thereon,” but said amendnients did not 
change the act otherwise than by dispensing with the necessity of actual 
residence on the land as a condition to obtaining patent. 

It does not seem to have been intended by this legislation to give a 
right to make entry or receive patents for lands occupied by an aggre- 
gation of persons who had no individual interest in the land occupied, 
or to give such right to a corporate body or a religious association. 

That Congress in the enactment of the seventeenth section of -said 
act, under which this claim must be allowed if at all, had in contem- 
plation individual possessions rather than those of associations or 
ageregations of individuals, is evidenced by the description of the 
persons to be entitled to its benefits. These are all persons who 
became. citizens of the United States by reason of the treaty of 
Guadalupe-Hidalgo or the terms of the Gadsden purchase, and all 
persons whose ancestors, grantors or their lawful successors in title 
or possession thus became citizens. ‘As to this particular case the 
application is made in behalf of the Catholic Church, and the posses- 
sion asserted and relied upon to support it is that of the church main- 
tained from a time prior to the Gadsden purchase. The possession 
relied upon being all the time that of the chureh, it follows that. it 
can not be traced to any person who became a citizen of the United 
States under the terms of that purchase. | 

For the reasons above stated, the decision of your office rejecting 
the application, is affirmed. If the church authorities desire a higher 
and more permanent title than the confirmed right of occupancy given 
under the Indian allotment act it can only be obtained by further 
legislation, to which the Department sees no objection. 


RAILROAD LANDS—BONA FIDE PURCHASER—ACT OF MARCH 8, 1887. 
Hurron ET AL. v. FORBES. - 


An applicant to purchase under the fifth section of the act of March 3, 1887, who, at 
the time of his purchase from the railroad company, had knowledge that there 
were conflicting claims to the lands and that the company’s claim was being 
contested, is not necessarily chargeable with bad faith because of such knowl- 
edge. 

One who with knowledge oi the exception of mineral lands from the grant to the 
Southern Pacitic Railroad Company purchases from said company lands within 
the limits of its grant, known to be mineral at the date of such purchase, is not 
a purchaser in good faith within the meaning of section five of the act of March 
3, 1887. 

If such lands were not known to be mineral at the time of their purchase, no sub- 
sequent discovery or development of minerals theron could affect the question 
of the good faith of the purchase. 
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Secretary ITitcheock to the Commassioner of the General Land Office, 
(W. VY. D.) May 3, 1902. (A. 8. T.) 


October 5, 1898, Lewis H. Lyon filed application for patent to the 
Oil King and Monarch Oil placer mining claims, known together as 
The Oil King Placer Mine, embracing lots 1, 2, 3, 4, 5, 6, 7, and 8, 
the SW. + of NW. 4 and the SW. ¢ of Sec. 17, T. 4 N., R. 18 W., Los 
Angeles, California. Notice of the application was published for the 
usual period of sixty days, commencing October 7, 1898, and no 
adverse claim was filed; but entry was not allowed. 

October 6, 1898, Charles H. Forbes, administrator of R. 5. Baker, 
deceased, filed separate applications to purchase the lands in fractional 
sections 7 and 17, respectively, T. 4 N., R. 18 W., Los Angeles, Cali- 
fornia, under section 5 of the act of March 3, 1887 (24 Stat., 556), 
alleging that Baker had in his lifetime, by contract of May 16, 1892, 
purchased the lands in good faith from the Southern Pacific Railroad 
Company as having passed to it under its grant.by the act of March 
8, 1871 (16 Stat.. 573). March 8, 1899, after due publication, Forbes 
submitted proof in support of said applications. 

March 2, 1899, 5. W. James filed protest against the applications of 
Forbes, alleging, in substance and effect, that the NW. 4 of said section 
7 is mtineral land, and is occupied under mineral locations by protestant 
and others, and that R. S. Baker was not a purchaser in good faith 
from the railroad company. 

March 3, 1899, Sutherland Hutton ef ad. filed protest, alleging, in 
substance and effect, that they are the owners of the Hutton oil claim, 
located August 30, 1888, embracing the SW. 4 of said section 7, and 
of the Good Venture oil claim, located August 30, 1883, embracing the 
W. 4 of the SE. + of said section 7; that protestants and their pred- 
ecessors in interest have been in possession of said claims ever since 
the date of their locations, and’ have performed thereon the annual 
work required by law; that at the time R. 8. Baker entered into his 
contract for the purchase from the railroad company he well knew 
that the lands in question were mineral lands and valuable for minerals 
only; that all the lands in said fractional section 7 are very valuable 
for petroleum, oil, and gas, and have no yalue for any other purpose; 
and that said Baker was not a purchaser in good faith from the railroad 
company. 

March 6, 1899, Nathan Cole, Jr., ec ai. and George Perry et aé. filed 
separate protests, the former alleging ownership of the Buena Vista 
placer claim, located January 6, 1898, embracing all of fractional E. 4 
of the SE. 4 of said section 7, and the latter alleging ownership of the 
Lofty placer oil claim, located September 6, 1897, embracing all of 
fractional NE. + of said section 7. In other respects the allegations of 
each of these protests are substantially the same as the allegations of 
the protest filed by Hutton e ai. 
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Upon said protests, and in view of the application by Lyon for min- 
eral patent to all the lands in fractional section 17,a hearing was ordered 
and had, for the purpose of determining the character of the lands in 
both sections. The Piru Oil Company, claiming the benefit of the 
applications of Baker’s administrator, was allowed to intervene at the 
hearing, it having been agreed by the parties that said company is 
entitled to whatever rights, if any, are found to exist under Baker’s 
purchase from the railroad company. 

November 23, 1899, the local officers concurred in finding the lands 
in section 17 to be mineral in character, but differed in their views as 
to the lands in section 7. The register found the lands in the latter to 
be non-mineral, while the receiver found. them to be niineral in char- 
acter. Baker’s administrator and the Pirn Oi] Company appealed from 
the finding as to section 17 and from the finding of the receiver as to 
section 7. 

June 26, 1900, your office affirmed the concurring findings below as 
to section 17. As to section 7, the finding of the register was affirmed 
and that of the receiver rejected. It was further held that the pur- 
chase by Baker from the railroad company was made in good faith. 
‘But in view of the findings upon the question as to the character of the 
lands, the application to purchase under the act of 1887 was held for 
rejection as to the lands in section 17, and for acceptance as to the 
lands in section 7. The mineral ae otestants filed a motion for review, 
but the same was denied, August.22, 1900. All parties, except Lyon, 
have appealed to the Department. 

Baker’s administrator and the Piru Oil Company insist that the 
lands in section 17 should be held to be agricultural in character, as 
well as those in section 7, while the mineral protestants contend that 
your office erred in not holding the latter lands to be mineral in 
character. 

The lands in question are within the primary limits of the grant 
made by the act of July 27, 1866 (14 Stat., 292), in aid of the construe- 
tion of the Atlantic and Pacific railroad, and are opposite the portion 
thereof which was unconstruncted and the orant appertaining to which 
was forfeited by act of July 6, 1886 (24 Stat., 123). They are also 
within the primary limits of the grant made by the act of March 3, 
1871 (16 Stat., 573), in aid of the construction of the branch line of 
the Southern Pacific railroad, and were restored to the public domain 
September 6, 1898, it having been held in the case of United States ». 
Southern Pacific Railroad Company (168 U.'S., 1) that lands similarly 
situated were excepted from the grant made by the act of March 8, 
1871. 

Section 5 of the act of March 3, 1887, supra, under which the appli- 
cations by Baker’s administrator are made, provides as follows: 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of its 
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grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the dona fide 
purchaser thereof from said company to make payment to the United States for said | 
lands at the ordinary government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That all 
lands shall be excepted from the provisions of this section which at the date of such 
sales were in the bona fide occupation of adverse claimants under the pre-emption or 
homestead laws of the United States, and whose claims and occupation have not 
since been voluntarily abandoned, and as to which excepted lands the said pre-emp- 
tion and homestead claimants shall be permitted to perfect their proofs and entries 
and receive patents therefor: Provided further, That this section shall not apply to 
lands settled upon subsequent to the first day of December, eighteen hundred and 
eighty-two, by persons claiming to enter the same under the settlement laws of the 
United States, as to which lands the parties claiming the same as aforesaid shall be 
entitled to prove up and enter as in other like cases. . 

The grant to the Southern Pacific Railroad Company by the act of 
March 3, 1871, was upon the same limitations and conditions as was 
the grant to said company by the act of July 27, 1866 (4 Stat., 292, 
299), which was upon the same limitations and conditions as was the 
grant to the Atlantic and Pacific Railroad Company, made by said 
last mentioned act, wherein, among other things, it was provided— 

That all mineral lands be, and the same are hereby, excluded from the operations 
of this act, and in lieu thereof a like quantity of unoccupied and unappropriated 
agricultural lands in odd-numbered sections nearest to the line of said road, and 
within twenty miles thereof, nay be selected: as ahove provided: And provided further, 
That the word ‘‘ mineral,’? when it occurs in this act, shall not be held to include 
iron or coal. | . 

The showing made in the proof submitted by Baker’s administrator, 
to the effect (1) that Baker was a citizen of the United States, (2) that 
he purchased the lands in controversy from the Southern Pacific com- 
pany, May 16, 1892, as a part of its grant, and that the Piru Oil Com- 
pany for which he made the purchase is a corporation duly organized 
and existing under the laws of the State of California, (8) that the 
Jands are of the odd-numbered sections prescribed in the grant, are 
coterminous with the constructed parts of the railroad company’s road, 
and have never been conveyed to or for the use of the railroad com- 
pany, (4) that said lands are excepted from the operation of the grant 
to the railroad company by reason of the exception in said grant of 
lands theretofore granted to the Atlantic and Pacific Railroad Com- 
pany, (5) that they were not, at the date of such purchase, in the dona 
jide occupation of adverse claimants under the preémption or home- 
stead laws, whose claims and occupation have not since been volun- 
tarily abandoned, and (6) that they were not settled upon since 
Decenrber 1, 1882, by persons claiming the same under the settlement 
laws, is not questioned by the protestants or by vour office. 
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In the case of United States v. Winona and St. Peter Railroad Com- 
pany (165 U. S., 463, 80-1) the supreme court, speaking of the act 
of March 3, 1887, supra, among other things, said: 

Section 5 of the same act applies to cases in which no certification or patent has 
been issued, and yet the lands sold by the railroad company are the numbered sec- 
- tions prescribed in its grant and coterminous with the constructed portions of its 
road, and it is there provided that where the lands so sold by the company ‘‘are for 
any reason excepted from the operation of the grant of said company,” the pur- 
chaser may obtain title directly from the government by paying to it the ordinary 
' government price of such lands. It is true the term used here is ‘‘bona fide pur- 
chaser,’’ but it is a bona fide purchaser from the company, and the description given 
of the lands, as not conveyed and ‘‘for any reason excepted from the operation of 
the grant,’’ indicates that the fact of notice of defect of title was not to be considered 
fatal to the right. Congress attempted to protect an honest transaction between a 
purchaser and a railroad company, even in the absence of a certification or patent. 
These being the provisions of the act of 1887, the act of 1896, confirming the right 
and title of a bona fide purchaser, and providing that the patent to his lands should 
not be vacated or annulled, must be held to include one who, if not in the fullest 
sense a “‘bona fide purchaser,’’ has nevertheless purchased in good faith from the 
railroad company. 


The controlling question presented by the record, therefore, is 
whether Baker was a purchaser in good faith from the railroad com- 
pany of the lands in controversy. 

The contention is made that this purchase was not in good faith, for 
the reason that he knew at the time of the purchase that the railroad 
company’s claim to the lands was questioned by the United States, and 
that a suit setting forth the.prior grant to the Atlantic and Pacific 
Railroad Company, but not mentioning the mineral or non-mineral qual- 
ity of the land, was then pending in the courts to determine that claim. 
But Baker is not necessarily chargeable with bad faith because of such 
knowledge. He was advised by counsel, and believed at the time of 
his purchase, that the railroad company would win the suit. Having 
made the purchase in this belief, it can not be said that he acted in bad 
faith simply becauseof his knowledge that there were conflicting claims 
to the lands and that the company’s claim was being contested. United 
States v. Southern Pacific Railroad Company, 184 U. S., 49, 54. 

To further determine the question of the good faith of Baker’s pur- 
chase, in view of the protests as to the lands in section 7 and of the 
assertion of right by Lyon to a mineral patent for the lands in section 
17, it is essential to inquire what was the known character of said 
lands at the date of Baker’s purchase. Mineral lands being expressly 
excluded from the grant to the Southern Pacific company, if the lands 
here involved were known to be mineral at the date of their purchase 
from the company by Baker it can not be held that he was a purchaser 
in good faith. If they were not then known to be mineral lands, no 
subsequent discovery or development of minerals upon them could 
affect the question of the good faith of his purchase. 
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The lands were surveyed in 1880, and those in section 17 were 
returned by the surveyor-general as containing ‘‘ deposits of petroleum 
in considerable quantities.” Those in section 7 were returned as non- 
mineral, 

The testimony shows that the lands in both sections are rough, rocky, 
and mountainous, with scanty soil and little timber of any valne upon 
them, and that they are practically worthless for agricultural pur- 
poses. At the time of Baker’s purchase from the company, and for 
many years prior thereto, there existed upon the lands oil springs, oil 
seepages, asphaltum, and other indications of the presence of oil in 
them, and they were generally regarded as oil lands and believed to be 
stich by people in that vicinity. Baker believed them to be oil lands, 
and it was the purpose of the Piru Oil company, for whose benefit the 
purchase was made, to develop them for oil purposes. 

In 1891 the Pirn Oil Company, of which Baker was President, made 
niineral entry No, 123, for lots 41, 42, 43, and 44, known as the Piru oil 
claims, situated partly in said sections 7 and 17 and partly in the adjoin- 
ing section 8. Patent was issned upon said entry in 1894. The patent 
proceedings show that, prior to entry, the Piru company expended 
$25,000 in mining improyements upon said claims, which improve- 
ments consisted of the erection of machinery and sinking of two wells, 
one to the depth of 900 feet and the other to the depth of 1100 feet, 
which were at the time of said entry producing oil. It is shown that 
certain oil seepages and strata of oil-bearing sandstone and other sur- 
face indications of oil which appear on said patented claims extend 
across both said sections 7and 1%. In section 12 of the adjoining 
township on the west, which section is immediately west of said scc- 
tion 7, a well producing oil had been sunk by the Sunset Oil Company 
at the time Baker contracted with the railroad company for the pur- 
chase of the lands. 

At the date of Baker’s purchase no prospecting for minerals had 
been done on either of said sections 7 or 17, outside the limits of the 
Piru oil claims aforesaid, and the conditions then existing which tended 
to show that the lands here in controversy contained deposits of oil 
were the surface indications aforesaid, and the fact that the tmmedi- 
ately adjoining lands had then been demonstrated by the wells afore- 
said to contain and be capable of producing oil. 

The testimony was not confined to the question of the known char- 
acter of the lands at the date of Baker’s purchase, but was allowed to 
include the fact that up to the date of the hearing, in May, 1898, many 
additional wells had been sunk in that immediate vicinity and were 
then producing oil in large quantities. But no change in the eondi- 
tions occurring subsequently to the sale by the company to Baker 
could in any way affect the question of the latter’s good faith in the 
transaction, and the testimony relating to such chang ed conditions can 
not be considered i in determining that question. 
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The Department is of opinion that at the time of Baker’s purchase 
the surface indications upon these and the surrounding lands, their 
geological formation, and the actual demonstration of the presence of 
valuable deposits of oil in the immediately adjacent lands, gave to these 
lands an actual or known mineral character. Baker believed them to 
be oil lands, and this belief was of such strength that he was willing to 
invest his own or his company’s money on the faith of it. He also had 
actual knowledge of the exception of mineral lands from the grant to 
the railroad company. Under such circumstances the Department is 
of opinion that Baker was not a purchaser in good faith. 

The decision of your office as to the lands in section 7 is accordingly 
reversed, and as to the lands in section 17, said decision is affirmed. 
The applications to purchase under section 5 of the act of 1887, are 
rejected, the protests of the mineral claimants are sustained, and the 
application by Lyon for mineral patent will be carried to patent, if 
otherwise free from objection. 


BONA FIDE SETELERS IN FOREST RESERVES—ACT OF APRIL 153, 1902. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanb OFFICE, 
WasnHineton, D. C., dfay 12, 1902. 
REGISTERS AND RECEIVERS, 
Onited States Land Offices. 

GENTLEMEN: , , 

Attention is called to the following act of Congress, approved April 
15, 1902, entitled ‘An act for the relief of bona fide settlers in forest 
reserves: ” 


Be it enacted by the Senate and Flouse of Representatives of the United States of America 
in Congress assembled, That where a claimant under the settlement laws of the United 
States within the limits of a forest reserve created under the provisions of section 
twenty-four of the act of March third, eighteen hundred and uinety-one, entitled 
“‘An act to repeal timber-culture laws, and for other purposes,’’ has failed, by reason 
of ignorance of the proclamation of the President, ur of the filing of the township 
plat of survey, or from unavoidable accident or conditions, or from misunderstanding 
of the law, to place his claim of record within the statutory period, such claimant 
may be permitted within a period of two vears from and after the passage of this act 
to file his claim in the proper United States land office and receive patent therefor 
upon showing due compliance with the law under which the claim is asserted, not- 
withstanding the reservation, provided that he made dona jide settlement upon the 
laud claimed prior to the date of the proclamation establishing the forest reserve and 
maintained continuous residence thereon for the requisite period. The benefits of 
this act shall extend ta bona jide claims already received by the local land offices after 
the statutory period, and for which patents have not issued, provided the settlers 
hare complied with the provisions of the law except as to the time of filing their 
claims. | 
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Settlers, in order to obtain the benefit of this act, must have made 
bona fide settlement upon the land claimed preor to the date of the 
proclamation establishing the forest reserve and maintained continuous » 
residence thereon for the period required by the law under which the 
claim is asserted. | 

Applications for entry under the terms of this act must be filed in 
the local Jand office within two years from April 15, 1902. 

With the application to make entry, the applicant must file an affida- 
vit showing the date of his settlement, and that his residence on the 
land applied for has been continuous since that date; and that his fail- 
ure to place his claim of record within the statutory period was due to | 
some one of the reasons set forth in this act. 

Bona fide claims which have heretofore been erroneously allowed by 
the local land officers for lands within forest reserves after the expira- 
tion of the statutory period within which to place such claims of record 
are confirmed by this act, provided the settlers have complied with the . 
provisions of the laws under which the claims were initiated, and that 
their failure to place their claims of record in proper time is satisfac- 
torily explained as due to causes bringing them within the conditions 
prescribed in this act. This applies only to claims where settlement 
was made prior to the creation of the forest reserve. 

Very respectfully, 
Bincrer Hermann, Commissioner. 
Approved, May 12, 1902. 
K, A. Hrrcncock, Secretary of the Lnterior. 


——— 


PRIVATE LAND CLAIM—SMALL-HOLDING—ACT OF MARCH 8, 1891. 
INSTRUCTIONS, 


Where a small-holding claimant within the provisions of sections 16, 17 and 18 of 
the act of March 3, 1891, has filed his claim and made due proof thereof in con- 
formity with said sections and the regulations issued thereunder, and is fully 
entitled to a patent therefor, at the date of the decree of the Court of Private © 
Land Claims confirming a-private land grant in conflict therewith, the lands 
embraced in such claim must be held to be disposed of or granted by the United 
States, within the meaning of the provisions of sections 8 and 14 of said act, and 
excepted from the operation and effect of the decree of confirmation. 


_ Seerctary Hitchcock to the Commessioner of the General Land Office, 
(W. V. D.) May 14, 1902. (kK. F. B.)} 


The Department is in receipt of your letter of April 10, 1902, 
submitting for its consideration a statement relative to the conflict 
between certain smiall-holding claims upon which final proofs have 
been made under the 16th, 17th and 18th sections of the act of March 
3, 1891 (26 Stat., 854), and the San Antonio de las Huertas grant, — 
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which has recently been surveyed under a confirmatory decree of the 
Court of Private Land Claims. 

You state that the proofs in these cases were made six years ago, 
at which time the San Antonio de las Huertas grant had neither been 
confirmed nor surveyed, but that the issuance of patent wpon said 
claims was suspended because it appeared from the depositions in 
support of some of the claims that the parties claimed under persons 
who were alleged to be the original settlers of said grant. You also 
state that the court found that by virtue of the grant and the act of 
juridical possession the lands were severed from the public domain 
and became the pr operty of the original grantees, their heirs and 
assigns. 

While it appears from the finding and decree of the court that the 
United States at no time had any title to the land covered by said 
grant and could make no disposition thereof, yet, in view of the fact 
that Congress, by the fourteenth section of the act of March 3, 1891, 
supra, protected the right of persons to whom the United States may 
have sold or granted any of the lands embraced within the limits of a 
grant decreed to any claimant under the provisions of said act, you 
recommend that patents should be issued to the claimants who have 
established the right to a title under sections sixteen, seventeen and 
eighteen of said act of March 3, 1891, to the tracts foand to be within 
the linits of this grant or of other grants which have been confirmed 
or surveyed subsequent to the issue of final proof papers by the local 
officers. | 

The grant in question was confirmed by the Court of Private Land 
Claims under authority of section 8 of said act of March 3, 1891, which 
gare to all persons claiming lands in the States and Territories therein 
named, under titles derived from the Spanish or Mexican government, 
that were complete and perfect at the date of the transfer of sover- 
eignty to the United States, the right to apply to said court for con- 
firmation of such title upon the condition that— 
if in any such case a title so claimed to be perfect shall be established and confirmed, 
such confirmation shall be for so much land only as such perfect title shall be found 
to cover, always excepting any part of such land that shall have been disposed of by 
the United States, and always subject to and not to affect any conflicting private 


interests, rights, or claims held or claimed adversely to any such claim or title, or 
| adversely to the holder of any such claim or title. 


Said provision was made for the purpose of protecting the right and 
claim of persons to lands lying within the limits of such grants which 
the United States may have disposed of as public land, eset of the 
lack of knowledge of the locus of such claims. To compensate for the 
loss to the grant the.act by the fourteenth section provided— 

That if in any caseit shall appear that the lands or any part thereof decreed to any 


claimant under the provisions of this act shall have been sold or granted by the 
United States to any other person, such title from the United States to such other 
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person shall remain valid, notwithstanding such decree, and upon proof being made 
to the satisfaction of said court of such sale or grant, and the value of the land so sold 
or granted, such court shall render judgment in favor of such claimant against the 
United States for the reasonable value of said lands so sold or granted, exclusive of 
betterments, not exceeding one dollar and twenty-five cents per acre for such lands; 
and such judgment, when found, shall be a charge on the Treasury of the United 
States. 
The question as to the right of persons claiming under the United 
States against the owners of a grant confirnied under the eighth section 
of said act, was involved in the case of Juan de la Cruz Trujillo, decided 
by the department June 23, 1899 (28 L. D., 544). In that case it was 
said: | 

These claimants were not bound to apply to said court for confirmation of their 
title, but having invoked the jurisdiction of the court for that purpose, they were 
bound by all of the provisions of the act, and in accepting its benefits they consented 
that, if any part of the lands decreed to them under the provisions of said act “‘shall 
have been sold or granted by the United States to any other person, such title from 
the United States to such other person shall remain valid, notwithstanding such 
decree,’ and that they will accept from the United States in lieu thereof the reason- 
able value of said land, not exceeding one dollar and twenty-five cents per acre. 


It was held that it was not the intention of the act to except from 
confirmation any lands that had not been sold or granted by the 
United States, as the grant claimants would be entitled to compensa- 
tion only for such lands as the government had ‘‘ disposed of,” which 
means a final and permanent divesture of whatever title the United 
States may have had, or the incurrence of an obligation to convey such 
title. 

In that case the claimant under the United States had acquired no 
vested right as against the government and the United States was not 
bound to make good his entry, but in the case of confirmees of Duran 
de Chavez Grant v. Saabedra (23 L. D., 193) it was held that the land 
embraced in the homestead entry of Saabedra was excepted froni the 
decree of confirmation in favor of the homesteader, as the issuance of 
the receiver’s receipt and register’s final certificate prior to the decree 
of the Court of Private Land Claims, vested in him an equitable title 
to the land which was validated by the express terms of the act. It 
was there said: 

The issuance of final certificate to Saabedra for said tract amounted to a sale or 
grant thereof within the meaning and intent of the language quoted. Such certificate 
vested a right to patent, or in other words, an equitable title, in him for all the 
interests of the United States in said tract (Simmons v. Wagner, 101 U. S., 260; 
Deffeback v. Hawke, 115 U. S., 392; and Cornelius v. Kessel, 128 U. 8., 456). 

It is the opinion of the Department that in any instance where, 
upon investigation by your oflice, it appears that, at the date of the 
decree of confirmation by the Court of Private Land Claims, the 
small-holding claimant was within the provisions of sections 16, 17, 
and 18 of the act of March 3, 1891, and had filed his claim and made 
due proof thereof in conformity with said sections and the regulations 
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issued thereunder, and in consequence was at the time of said decree 
fully entitled toa patent, the lands embraced in such small-holding 
claim must be held to have been disposed of or granted by the United 
States within the meaning of the provisions in sections 8 and 14+, here- 
inbefore quoted, and to be excepted fr om the operation and effect of 
the decree of confirmation. 

It is apprehended that your office will find no difficulty in applying 
the rule here announced to the small-holding claims of the kind referred 
to in your office letter. The matter is one in which the holder of the 
confirmed grant is interested and entitled to be heard; and your office 
will therefore, before disposing of any such small-holding claim, afford 
the claimant to the confirmed grant due opportunity to be heard. 


SCHOOL LAND-INDEMNITY SELECTION—SWAMP LAND. 
STATE OF CALIFORNIA. 


The act of March 3, 1853, granting sections sixteen and thirty-six in each township 
to the State of California for school purposes, and the act of February 28, 1891, 
granting indemnity for such sections where they are ‘‘ mineral land, or are within 
any Indian, military, or other reservation, or are otherwise disposed of by the 
United States,”’ are in part materia, and should be construed as one act. 

Where any sections sixteen or thirty-six were swamp and overflowed and passed to 
the State under the grant made by the act of September 28, 1850, they are ‘‘dis- 
posed of by the United States’’ within the meaning of the act of February 28, 
1891, and the State is entitled to indemnity therefor. 

State of California, 15 L. D., 10, and State of California v. Moccettini, 19 L. D., 359, 
overruled. 


Secretary [Hitchcock to the Conmissioner of the General Land Office, 
(W. V. D.) May 26, 1902. (G. B. G.) 


This is the appeal of the State of California from your office decision 
of August 8, 1901, holding for cancellation the State’s selections Nos. 
3520 to 3527, inclusive (R. and R. No. 466), embracing 4910.65 acres 
of land, in lieu of certain sections sixteen and thirty-six which were 
oranted to the State as swamp lands by the act of September 28, 1850 
(9 Stat., 519). 

These selections were avowedly made under the act of March 8, 1853 
(10 Stat., 244), section 6 of which declares that all public lands in the 
State of California, whether surveyed or unsurveved, shall be subject 
to pre-emption, ‘‘ with the exception of sections sixteen and thirty-six, 
which shall be and hereby are granted to the State for the purposes of 
public schools in each township,” and section 7 of which provides: 

That where any settlement, by the erection of a dwelling house or the cultivation 
of any portion of the land, shall be made upon the sixteenth or thirty-sixth sections, 
before the same shall be surveyed, or where such sections may be reserved for pub- 


lic uses or taken by private claims, other lands shall be selected by the proper 
authorities in lieu thereof;— 
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the act of February 26, 1859 (11 Stat., 385), appropriating lands to 
compensate deficiencies for school purposes where sections sixteen and 
thirty-six have been settled upon with a view to pre-eniption before 
the survey of the lands in the field, and where said sections are frac- 
tional in guantity, or where one or both are wanting ‘* by reason of 
the township being fractional, or from any natural cause whatever,” 
and providing that the lands so appropriated shall be selected and 
appropriated in accordance with the principles of adjustment and the 
provisions of the act of May 20, 1826 (4 Stat., 179); the act of July 
23, 1866 (14 Stat., 218), section 6 of which provides, among other 
things, that the act of March 8, 1853, supra, “shall be construed as 
giving the State of California the right to select for school purposes 
other lands in lieu of such sixteenth and thirty-sixth sections, as were 
settled upon prior to survey, reserved for public uses, covered by 
erants made under Spanish or Mexican authority, or by other private 
claims;” and the act of February 28, 1891 (26 Stat., 796), amending 
section 2275 of the Revised Statutes to read as follows: 


Sec. 2275. Where settlements with a view to pre-emption or homestead have been, 
or shall hereafter be made, before the survey of the lands in the field, which are 
found to have been made on sections sixteen or thirty-six, those sections shall be 
subject to the claims of such settlers; and if such sections, or either of them, have 
been or shall be granted, or pledged for the use of schools or colleges in the State or 
Territory in which they lie, other lands of equal acreage are hereby appropriated 
and granted, and may be selected by said State or Territory, in lieu of such as may 
be thus taken by pre-emption or homestead settlers. And other lands of equal acre- 
age are also hereby appropriated and granted, and may be selected by said State or 
Territory where sections sixteen or thirty-six are mineral land, or are included within 
any Indian, military, or other reservation, or are otherwise disposed of by the United 
States: Provided, Where any State is entitled to said sections sixteen and thirty-six, 
or where said sections are reserved to any Territory, notwithstanding the same may 
be mineral land or embraced within a military, Indian, or other reservation, the 
selection of such lands in lieu thereof by said State or Territory shall be a waiver of 
its right to said sections. And other lands of equal acreage are also hereby appro- 
priated and granted, and may be selected by said State or Territory to compensate | 
deficiencies for school purposes, where sections sixteen or thirty-six are fractional in 
quantity, or where one or both are wanting by reason of the township being frac- 
tional, or from any natural cause whatever.’’ And it shall be the duty of the Sec- 
retary of the Interior, without awaiting the extension of the publie surveys, to 
ascertain and determine, by protraction or otherwise, the number of townships that 
will be included within such Indian, military, or other reservations, and thereupon 
the State or Territory shall be entitled to select indemnity lands to the extent of two 
sections for each of said townships, in lieu of sections sixteen and thirty-six therein; 
but such selections may not be made within the boundaries of said reservations: 
Provided, howerer, That nothing herein contained shall prevent any State or Terri- 
tory from awaiting the extinguishment of any such military, Indian, or other reser- 
vation and the restoration of the lands therein embraced to the public domain and 
then taking the sections sixteen and thirty-six in place therein; but nothing in this 
proviso shall be construed as conferring any right not now existing. 


The action of your office is put upon the ground that the State is 
not entitled to indemnity for sections sixteen and thirty-six where 
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such sections had been granted to the State as swamp lands, and the 
case of the State of California (15 L. D., 10), and the circular of 
instructions issued by your office to registers and receivers, October 
10, 1893, which received the approval of the Department December 
19, 1893 (17 L. D., 576), are relied on in uEROEt of the conclusion 
eeached: 

The State contends: 


First. That the swamp-land grant being for another and distinct purpose and 
thereby wholly distinguished from the later grant to California in aid of common 
schools, sections 16 and 36, found to fall within the swamp-land grant, are in fact and 
law lands ‘‘otherwise disposed of’ and for which indemnity is expressly provided 
by the act of February 28, 1891, supra. 

Second. The act of February 26, 1859, now Section 2275 U.S. Revised Statutes, 
and the act of February 28, 1891, amendatory thereof, are each and all applicable to 
the State of California, both by express terms and clear intendment, and the Depart- 
ment has long so applied these statutes to and for the benefit of the school-land 
grant made to California. 

Third. The former decision holding contra is erroneous, and neither on principle 
nor as controlling precedent sustains the Commissioner’s present ruling. 


There is nothing in the indemnity clause of the act March 3, 1853, 
nothing in the acts of February 26, 1859, and July 23, 1866, and noth- 
ing in section 2275 of the Revised Statutes prior to its amendment, 
which justifies these selections. If, therefore, the State is entitled to 
this indemnity, it is by reason of the act of February 28, 1891, supra, 
and especially that clause of this act which appropriates and grants 
Grae lands of equal acreage where sections sixteen and thirty-six 

‘are otherwise disposed of by the United States.” 

In the case of the State of California (15 L. D., 10, 18-19), it was 
held that the act of February 28, 1891— 


did not give additional indemnity rights—its indemnity provisions merely enunci- 
ated existing laws. 

Ii, as above shown, the act of 1859 (section 2275) is not applicable in its indem- 
sity school provisions to California, it can not be said that the section, as amended, 
applies to that State, unless the State is specially designated. 

As above seen, to apply the amended section to California and award indemnity 
for lands i athenwiee disposed of’? would result in giving the State indemnity for 
sections sixteen and thirty-six when swamp. It would be to give the State indem- 
nity for a class of lands already donated to the State. 

The principle upon which indemnity is given to a State is fora loss; it is not given 
for that which the State has already received. . Moreover, it is not presumed that 
Congress intended a grant of lands for California in excess of existing provisions for 
other States; and I do not feel justified in so holding on the authority contended for. 

I therefore conclude that the clause, ‘‘or otherwise disposed of by the United 
States,’’? found in section 2275, as amended, does not authorize new or future selec- 
tions in California on the basis of sections sixteen or thirty-six when swamp. 


There is much in this that is erroneous. 

Section 2275 of the Revised Statutes. was the then existing general 
law governing the selection of school indemnity lands. The act of 
July 23, 1866, construing and enlarging the indemnity provisions of 
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the act of March 3, 1853, was a special act, applying alone to the 
State of California. This section and this act, therefore, constituted 
the ‘‘ existing laws ” governing the selection of school indemnity lands 
in the State of California. These -gave the right to indemnity in 
instances (1) where sections sixteen and thirty-six had been settled 
upon before the survey of the land in the field, with a view to pre- 
emption; (2) where said sections are fractional in quantity, or where 
one or both are wanting by reason of the township being fractional, 
or from any natural cause whatever; and (3) where they are reserved 
for public uses, or are covered by private land claims. 

The act of February 28, 1891, extended the indemnity right so as 
to embrace, in addition to those prescribed by the then existing law, 
instances (1) where sections sixteen and thirty-six are mineral land, ° 
and (2) where they ‘‘are otherwise disposed of by the United States.” 
It was manifestly erroneous, therefore, to hold that the indemnity 
provisions of said act merely enunciated existing law, since no law 
then in existence permitted indemnity for mineral land or for lands 
which had been disposed of by the United States, otherwise than in 
the ways mentioned. But the conclusion reached by the Department 
in that case seems to have been based upon the assumption that section 
2275 of the Revised Statutes was a codification of the act of February 
26, 1859, that this act had no application to the State of California, 
that therefore said section 2275 did not apply to that State, and that 
of necessity the act of February 28, 1891, amending said section, is 
without application. The premise upon which this reasoning is based 
is altogether erroneous. Section 2275 was a codification of the act of 
May 20, 1826 (4 Stat., 179), as well as the act of February 26, 1859. 
These were both general acts. There is nothing in the act of 1859 
upon which to base an argument that it was not intended to apply to 
the State of California. It is true that the act of March 3, 1853, pro- 
viding for the survey and disposal of public lands in California pro- 
vides that in segregating large bodies of land notoriously and obviously 
swamp and overflowed it shall not be necessary to subdivide the same, 
but only to run the exterior lines thereof, and it seems to have been 
concluded from this that, inasmuch as the indemnity granted by the 
act of February 26, 1859, could only be claimed after the.survey of 
sections sixteen and thirty-six, the act did not apply to California. 
Of this it is enough to say that though it be conceded that there were 
instances where the act would be without operative effect, it does not 
follow that the act did not apply to said State. But, aside from all 
this, it is now well settled that the act of February 28, 1891, is a gen- 
eral act, and, specifically, that it applies to the State of California. 

In the case of the State of California (23 L. D., 423), it was held 
that the State was entitled under said act to select school land indem- 
nity for sections sixteen and thirty-six lost to the State by reason of 
their mineral character, and to the extent that the said case of the 
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State of California (15 L. D., 10) was in conflict with this view it was 
expressly overruled. And it was further held, generally, that in passing 
said act Congress intended that it should be applicable to all public- 
land States alike, and ‘‘ intended that it should operate as a repeal of 
all special laws theretofore passed, in so far as they conflicted with its 
provisions.” The same view was taken by the Department in the 
later case of the State of Wyoming (27 L. D., 35). See also State of 
Florida (80 L. D., 187), and Johnston v. Morris (72 Fed. Rep., 890). 

It results that, if the sections sixteen and thirty-six designated as 
bases for these selections ‘‘are otherwise disposed of by the United 
States,” within the meaning of this language as used in the act of 
February 28, 1891, the selections should be approved. 

Whether this language means disposed of in a different manner 
than thereinbefore mentioned, or ‘‘otherwise” than contemplated by 
the granting act, is not material. In either case it necessarily means, 
that if sections sixteen and thirty-six have at the date of survey been 
disposed of by the United States, the State shall be entitled to indem- 
nity. There is nothing in the conditions surrounding these lands 
which justifies imputing to Congress a different intention from that 
which seems to be clearly expressed. - The conditions in California 
are unique. ‘This territory was acquired from Mexico by the treaty 
of February 2, 1848 (see 9 Stat., 922). It was admitted to the Union 
as a State September 9, 1850 (9 Stat., 452), and without an antecedent 
territorial government. No reservation or grant of school lands was 
made by the enabling act, and none existed at the date of the swamp- 
land grant of September 28, 1850. That grant applied to the State of 
California, and operated as of that date to transfer to the State all of 
the swamp and overflowed lands therein, including sections sixteen 
and thirty-six. This was surely a disposition by the United States of 
all such lands. Wright v. Roseberry (121 U.5., 497). The school 
grant (supra) does not except these lands; they were intended, there- 
fore, as part of the school grant, and would have been such but for 
the fact that they were not then the property of the United States. 
Congress intended that the State should have all of the swamp and 
overflowed lands within its limits, and imposed upon the State the 
duty of reclaiming these lands. It also intended that the State should 
have the sixteenth and thirty-sixth sections in every township therein 
for the support of schools. And the fact that in some instances these 
grants conflicted furnishes no sufficient argument for the conclusion 
that the State should not have indemnity for lands lost to its school 
grant by reason of such conflicts. This view finds support in the 
decision of the supreme court of the United States in the case of the 
Winona and St. Peter Railroad Company v. Barney and others (113 
U. S., 618). In that-case the court had under consideration the grant 
made by the act of March 3, 1857 (11 Stat., 195), to the Territory of 
Minnesota, to aid in the construction of certain railroads. The indem- 
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nity clause of said act gave a right of selection where it appeared that 
the United States had ut the date of the definite location of the roads 
sold any of the lands granted, or where the right of pre-emption had 
attached to the same. It was held that this indemnity clause covers 
losses from the grant by reason of sales and the attachment of pre- 
emption rights previous to the date of the act. At page 626 of the 
decision the court said: 

It is to no purpose to say, against this construction, that the government could not 
grant what it did not own, and therefore could not have intended that its language 
should apply to lands which it had disposed of. As already said, the whole act 
must be read to reach the intention of the law-maker. It uses, indeed, words of | 
grant, words which purport to convey what the grantor owns, and, of course, cannot 
operate upon lands with which the grantor had parted; and, therefore, when it 
aiterwards provides for indemnity for lost portions of the lands ‘‘ granted as atore- 
said,’’ it means of the lands purporting to be covered by those terms. 

The act of March 8, 1853, granting sections sixteen and thirty-six 
to the State of California, and the act of February 28, 1891, are zn 
part materia, and should be construed as one act. So construed, it 
results that the State is entitled to indemnity for said sections where 
the United States had prior to the school grant ‘* disposed” of these 
sections. oe ne - ge NG | 

In the case of the St. Paul, Minneapolis and Omaha Railway Com- 
pany (6 L. D., 195), it was held by the Department that lands granted . 
to the State of Wisconsin by the swamp-land act were ‘‘sold,” 
‘*reserved,” ‘‘otherwise appropriated,” or ‘‘otherwise disposed of ” 
within the meaning of the acts of June 3, 1856 (11 Stat., 20), and 
May 5, 1864 (13 Stat., 66), granting to said State certain lands desig- 
nated by odd-numbers to aid in the construction of railroads in that 
State, and providing for indemnity on account of lands which had 
been sold, reserved, or otherwise appropriated at the date of the deti- 
nite location of the road. There is no difference in principle in the 
case cited and that now under consideration. In both instances the 
grant on account of which the loss occurred and the grant in which it 
occurred were made to the State. In the case cited an obligation 
rested on the State to build the road on account of which the grant 
was made, and in this case an obligation rested on the State to reclaim 
the land. The object in each was the same, in that both grants were 
made for the purpose of internal improvement. It is true of the 
swamp grant that the obligation resting upon the State was a moral 
one only, but this is not important. It is submitted by counsel for 
the State that the theory and purpose of the grant of swamp lands to 
the State were such that lands were worthless in their natural condi- 
tions; that they were an obstacle to the proper growth and a menace 
to the health of the local communities; that their reclamation by local 
authority under stimulus of local necessity was a work worth their 
full value when reclaimed; and they were given to the states for recla- 
mation as valueless in their present condition, and involving their full 
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value in the work of reclamation. It is submitted further that the 
school grant was for a widely different object, and to attain a widely 
different end; that it was for ‘‘the purposes of public schools 72 each 
township,” and that the consistent legislation upon this subject shows 
the congressional intention as to each State to devote the school sec- 
tion solely to the benefit of the schools in ¢hat township wherein they 
were situated. | | 

If there were doubt of the congressional intention as expressed in the 
act of February 28, 1891, this argument would be worthy of extended 
consideration. It is enough to say of it, however, that it is well sup- 
ported by the history of legislation on these subjects. But this case 
does not need to rest on equitable grounds. The letter of the law, the 
terms of the acts of March 3, 1853, and February 28, 1891, support 
the State’s main contention. Congress must be presumed to have 
known when it made the grant of March 3, 1858, that it had already 
disposed of a large body of lands in the State by the swamp-land 
grant, and that in all probability some sections sixteen and thirty-six 
therein had been so disposed of. It must also be presumed to have 
known when it passed the indemnity act of February 28, 1891, that 
such sixteenth and thirty-sixth sections in said State as were on Sep- 
tember 28, 1850, swamp lands were lost to the school grant, because 
they had been otherwise disposed of by the United States, and, in 
granting indemnity for such lands, no exception was made of the 
State of California. There is no rule of statutory construction which 
supplies such an exception. The legal effect which follows from the 
plain language of a statute may not be defeated by construction. On 
principle and authority the State is entitled to an approval of these 
lists. The cases of the State of California (15 L. D., 10), and State of 
California v. Moccettini (19 L. D., 359), are hereby overruled. 

The decision appealed from is reversed, with directions to re-examine 
the lists and submit them for approval, unless other objection appears. 


‘N 


NEW MEXICO—LEASE~PROTEST. 
Lyons AND CAMPBELL RANCH AND CATTLE Co. 2. STOCKTON. 


Under a stipulation in a lease by the Territory of New Mexico that the Board of 
Public Lands of said Territory shall have the power to at any time try and 
determine the question whether the lease was procured through false and fraud- 
ulent representations, said board has authority, without the intervention of a 
court, to terminate the lease upon a satisfactory showing that it was so procured. 


Secretary Iitcheock to the Commissioner of the General Lund Office, 
(W. V. D.) May 29, 1902. (G. B. G.) 


This is the matter of the protest of the Lyons and Campbell Ranch 
and Cattle Company against the approval of lease No. 354 to William’ 
J. Stockton, for the N. 3, SW. 4, the W. 4 of the SE. 4 and the NE. 4 
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of the SE. 4 of Sec. 36, T. 188., R. 21 W., in the Territory of New 
Mexico. 

This lease was submitted to the Department by your office for 
approval April 25, 1902, but was returned for the further considera- 
tion of your office because of the protest of the Lyons and Campbell 
Ranch and Cattle Company. Your office, upon consideration of said 
protest, reports that this land was embraced in lease No. 426 to one 
‘Thomas Lyons, which was approved by the Department March 2, 
1901, that this lease was made by and between The Board of Public 
Lands of the Territory of New Mexico, party of the first part, and 
Thomas Lyons, party of the second part, and contained the following 
clause: 


If at any time after the execution of this lease, it is shown to the satisfaction of 
the party of the first part, or its successors in office, that there has been any fraud 
or collusiou upon the part of the said party of the second part to obtain this lease at 
a less rental than its value, it shall be null and void at the option of the party of the 
first part. 


It appears from the files of your office appertaining to this matter 
that from representations made to the Board of Public Lands this 
land had living or running water upon it, whereas the said Lyons, in 
his application to lease the same, had represented.that there was no 
living or running water thereon. ‘The board caused an investigation 
to be made, and Lyons was cited to show cause why his lease should 
not be canceled under the clause therein above quoted. <A showing 
was made by affidavits, in response to such notice, and upon considera- 
tion thereof the board declared the lease canceled, and subsequently 
leased the land to Stockton, which lease is now before the Department 
for approval. 

— Your office expresses the opinion that, inasmuch as the lease as 
drawn would appear to leave it to the board to determine at any time » 
whether or not any contract actually exists, the condition is so lacking 
in mutuality as to make it inoperative, and recommends that the 
approval of the lease to Stockton be withheld. 

It was evidently the intention of the parties to this agreement to 
stipulate that the Board of Public Lands of the Territory should have 
the power at any time to try and determine, without the intervention 
of a court, the question whether the lease had been procured through 
false and fraudulent representation, and in the event it should appear 
to the satisfaction of the board that such false and fraudulent repre 
sentations had been made to authorize the board to terminate the lease. 
If this was not the intention, then the clause quoted was nothing more 
than a declaration of the law, because a contract secured through fraud 
may always be annulled at the option of the party defrauded, though 
the annulment must ordinarily be secured through civil process. 
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Whether an agreement between parties to a contract that one of 
them should have the power to try and determine the question of fraud 
in its execution is binding need not be considered. That question is 
not here presented. The Board of Public Lands is the nominal and 
not the real party in interest. The real party of the first part in this 
contract is the Territory of New Mexico, and no good reason is sug- 
gested why the Territory and its lessee may not agree to submit to the 
Board of Public Lands, as a board of arbitration, any question arising 
upon the leasing of these lands, which, in the absence of such an agree- 
ment, might have been tried and determined by a court of competent 
Jurisdiction. It is believed that this board had the power to terminate 
lease No. 426, and the sufficiency of the evidence upon which that 
action was taken is not a question for review by this Department. 
Lease No. 354 to William J. Stockton, which has been informally | 
withdrawn from the files of your office incident to consideration of 
this matter, is herewith returned with the approval of the Department 
noted thereon.’ 


TT 


CONTEST—INDIAN ALLOTMENT—PREFERENCE RIGHT. 
CoLuiIns vw. Hoy. 


Section 2 of the act of May 14, 1880, giving a preference right of entry to a successful 
contestant, does not extend to contests against Indian allotments. 


Secretary Hitcheock to the Commissioner of the General Land Office, 
(W. V. D.) — — May 29, 1902. (C. J. G.) 


Plaintiff in the case entitled Peter M. Collins ». Elijah W. Hoyt, 
appeals from the decision of your office of December 30, 1901, reject- 
ing his application to enter, under section 2306 of the Revised Statutes, 
the W.4 SW.4, Sec. 24, T. 15 N., R. 12 W., Helena, Montana, land 
district. The application is based on a claimed preference right to 
make additional entry for this land procured by plaintiff’s contest 
against an Indian allotment covering said land, which resulted in its 
cancellation. 

Section 2 of the act of May 14, 1880 (21 Stat., 140), allowing a pref- 
erence right of entry to a successful contestant, has been construed 
not to extend to an Indian allotment where the first or trust patent has 
been issued. Bryant e al. v. Gill e¢ al. (29 L. D., 68); Lizzie Bergen 
(80 L. D., 258, 266); and Rule 6, Regulations of April 10, 1901 (80 L. 
D., 546). There would appear to be no good reason why the same rule 
should not apply in case of an allotment where the first or trust patent 
has not.been issued; and this, too, regardless of the nature or charac- 
ter of the charges preferred by the contest. It is so held. 

Your said office decision is affirmed. | 
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PRIVATE CLAIM—SCRIP—ACT OF JUNE 2, 1858. 
GEORGE BALDEY. 


The necessity for the sale of a decedent’s property, whether real or personal, in the 
State of Alabama, is a jurisdictional fact that must- appear upon the face of the 
record; and an order of sale, by a probate court, founded upon an application 
which does not allege or show that any legal cause for the sale exists, is a nullity 
and affords no basis for favorable action in proceedings to secure the issuance of 
scrip under the act of June 2, 1858. | - | 

No lands were granted by the third section of the act of March 3, 1819, which were — 
claimed or recognized by the preceding sections of the act, and it is therefore 
necessary to identify the land claimed under the third section and to show that 
it does not conflict with any claim confirmed by the first or second section. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) May 29, 1902. (E. F. B.) 


With your letter of March 25, 1902, you transmit the appeal of 
George Baldey from the decision of your office of November 26, 1901, 
denying his application for the issuance of scrip under the act of June 
2, 1858 (11 Stat., 294), in satisfaction of the private land claim of 
Eloise T. Innerarrity, reported by Commissioner Crawford in report 
No. 6, as claim No. 3, in the register of claims to lands in the district 
east of Pearl River, ‘‘founded on orders of survey (requettes), per- 
mission to settle, or other written evidence of claim... . which in 
the opinion of the commissioner ought not to be confirmed.” (3 Am. 
St. Papers, Green, 14.) : 

Appellant contends that said claim was confirmed by the third sec- 
tion of the act of March 3, 1819 (8 Stat., 528), that 1t has never been 
located, surveyed or in any other way satisfied, and that he is the legal 
representative of said claim, having purchased it from the adminis- 
trator of the estate of Eloise T. Innerarrity, at a public sale authorized 
by the probate court in the State of Alabama having jurisdiction thereof. 

You rejected the application upon the ground that the probate 
court had no authority to order the sale of said estate and that the 
purchaser acquired no title thereunder, for the reason (1) that if 
Eloise T. Innerarrity acquired any right under the confirmatory act of 

March 3, 1819, spre, it was a claim to real property which descended 
to her heirs; (2) that if the claim be considered as personal property 
it could only be sold for the purposes specified in the statute, and the 
jurisdictional fact not appearing on the face of the petition, the order 
of the court was void and of no effect; and (8) becanse it has not been 
affirmatively shown that the claim was confirmed, the applicant having 
failed to identify the land or to show the approximate locus of the 
claim. The applicant alleges error in all of said rulings. 

The third section of the act of March 3, 1819, supra, provides that 
every person, or his or her legal representatives, whose claim is com- 
‘prised in the list or register of claims reported by the commissioners, 
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shall be entitled to a grant for the land so claimed, not exceeding six 
hundred and forty acres, as a donation, where it appears from said 
reports that the land claimed had been actually inhabited and culti- 
vated by such person or persons in whose right he claims, on or 
before April 15, 1813, with the proviso that no lands shall be thus 
granted which are claimed or recognized by the preceding sections of 
the act. 

If this claim did not come within the proviso and if the claimant 
acquired any right whatever under said section, the right thus-acquired 
was.a grant to the specific tract settled upon and to no other land. 
The grant operated to convey, as against the United States, all the 
right, title and interest to the land settled upon and claimed and a sale 
of such claim is a sale of realty. | 

The act of June 2, 1858, supra, which authorizes the surveyor-gen- 
eral to issue certificates of location for a quantity of land equal to that. 
confirmed where the claim has not been located and remains unsatisfied, 
did not change the character of the claim but only authorized the tak- 
ing of other lands in lieu thereof. That act requires that satisfactory 
proof be made to the surveyor-general that the claim has been con- 
firmed and that the whole or part thereof remains unsatisfied. When 
‘these facts have been found by the surveyor-general it is his duty to 
issue a certificate authorizing the location of a quantity of land equal 
to that so confirmed, which, when accepted hv the confirmee or his 
legal representatives, is taken in heu of the tract confirmed, and all 
right, title, interest and claim to the confirmed tract is forever relin- 
quished and the certificate for the location of other Jand is accepted in 
lieu of it. Neither Eloise T. Innerarrity while in life, nor her heirs 
after her death, ever relinquished their claim to the tract settled upon 
and never made an application for a certificate under the act of June . 
2, 1858, or offered to accept such certificate in lieu of the claim. What- 
ever claim was confirmed by the act of March 8, 1819, was existing 
and unimpaired when the administrator of Innerarrity petitioned and 
obtained an order for the sale of it. 

The petition and the order of the court under which the property 
was offered for sale do not conform to the statutory requirements, in 
the State of Alabama, for the sale of the real estate of a decedent. 
Section 156, Civil Code of Alabama (1896), provides that ‘Sin case of 
intestacy, lands may be sold by the administrator for the payment of 
debts, when the personal property is insufficient therefor,” and section 
157 provides that ‘‘lands of an estate may be sold by order of the 
probate court having jurisdiction of the estate, where the same can not 
be equitably divided aniong the heirs or devisees.” 

Among other provisions, the civil code of 1896 (section 162) pro- 
vides that if it be averred in an application for the sale of lands for 
the payment of debts or for distribution that the names of any of the 
heirs are unknown, the court must make publication as in the case of 
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non-residents, and must appoint a competent and disinterested person 
to represent such unknown parties. 

As to the power to order a sale of the property of a decedent, pro- 
bate courts in the State of Alabama are courts of limited or special 
jurisdiction. 

The necessity for the sale of a decedent’s q property isa jurisdictional 
fact that must appear upon the face of the record and the ascertain- 
ment of such fact can not be inferred from the mere exercise of juris- 
diction by the court. ‘‘ An order of sale which does not appear to have 
been founded on such an application and which does not allege or show 
that any legal cause for the sale existed is a nullity.” Hall v. Chap- 
man, Adim’r, 85 Ala., 553, 557; citing Wyatt’s Adm’r vw. Rambo, 29 
Ala., 510; Ikelheimer V. Chapman: 32 Ala., 676; Hatcher w. Clifton, 
33 Ala., 301; King v. Kemp, 29 Ala., 542. 

In Wy att’s Adm’r v. Rambo, Sie. the court said: 

From the decisions of this court, collected and cited above, it will be found that 
there is a long chain of cases, uniformly maintaining that the orphans’ court was a 
court of limited or special jurisdiction; that therefore, to the validity of its judgments, 
it is necessary that its jurisdiction should be shown in each case, upon the face of its 
, proceedings; and, that the facts necessary to support the jurisdiction will not be sup- 

plied by intendment. The cases are in irreconcilable conflict with the doctrine of 
Wyatt v. Steele, supra, that the exercise of jurisdiction implies the previous ascer- 
tainment of the jurisdictional fact. 


In the petition for the granting of letters of administration it is 
alleged by the petitioner that he does not know whether the decedent 
left a will nor who are the next of kin of said decedent, or other per- 
sons, if any, who may be entitled to said estate. In his petition for 
the sale of the property he alleges that the estate is solvent and that 
the personal property can not be fairly distributed among the distrib- 
utees of said estate without a sale thereof, and that the distributees 
of said estate are to petitioner unknown and can not be found after 
diligent search. Yet he asks that an order be granted for the sale of 
such property ‘‘for the purpose of a distribution among the said dis- 
tributees,” notwithstanding he does not know of any person or per- 
sons entitled to such distribution. 

In Avery’s Adm’r ». Avery’s heirs, 47 Ala., 509, an application for 
leave to sell the property of a decedent for distribution was held to be 
insufficient in failing to allege that some one of the heirs of the estate 
desired a distribution; that if the estate is solvent the power to sell 
for the payment of debts is gone, the land becoming the absolute and 
uncharged property of the heirs, and in such cases the administrator is 
not bound to distribute the land unless he is requested to do so by some 
of the heirs. In Snedicory. Mobley, ib., 505, it was held that (svllabus)— 
the probate court has no jurisdiction to order a sale of real estate belonging to a 
decedent for the purpose of making an equitable division among the heirs or devisees 
where the facts stated in the petition negative the existence of the ground ou which 
the sale is asked. 


DECISIONS RELATING TO THE PUBLIC LANDS. 347 


Not only does it not appear from the petition in this case, and the 
order founded thereon, that there was any necessity for the sale of said 
property, but the facts stated therein negative the existence of the 
ground on which the sale is asked and show that the proceedings were 
initiated by an interloper having no interest whatever in said estate or 
in the distributees thereof.. 

But even if it be conceded that the estate of Innerarrity at the time 
of the application for leave to sell, consisted of a right to a certificate 
of location under the act of June 2, 1858, in lien of an unlocated and 
unsatisfied confirmed claim, and that such property was subject to sale 
for the payment of debts of the estate as personal property under the 
Jaws of Alabama, it would not affect the question, as the jurisdiction 
of probate courts in the State of Alabama to order a sale of the prop- 
erty belonging to a decedent’s estate (whether real or personal) is 
derived solely from the statute and can not be exercised except for 
the purposes authorized by the statute. Section 142 of the Civil Code 
of Alabama provides that any part of the personal property of a dece- 
dent, including land warrants, may be sold by order of the court in 
the following cases: (1) For the payment of debts; (2) to inake distri- 
bution among the distributees or legatees; and (8) to prevent waste 
or destruction of property liable to waste or of a perishable nature. 

The jurisdiction of the probate courts being limited or special, they 
have no authority to order the sale of the personal property of a dece- 
dent’s estate, except upon the statutory grounds, and, as in the case of 
realty, the petition must affirmatively show the facts necessary to sus- 
tain its jurisdiction. They can not be inferred from the mere exercise 
of jurisdiction. Hall v. Chapman, swpra, and authorities cited. 

The contention of the appellant that the sale was authorized by the 
statute for the reason that property escheats to the State if there are 
no lawful beirs capable of inheriting, can not be maintained, as the 
sale of this property was not made in the manner provided by the 
statute for the sale of property that escheats to the State. 

Your holding that the application should also be rejected upon the 
ground that it has not been affirmatively shown that the claim was 
confirmed by the United States, because of the failure to identify the 
land, is in accordance with the ruling of the Department (D. C. 
Hardee, 7 L. D., 1). No lands were granted by the third section of 
the act of March 3, 1819, which were claimed or recognized by the 
preceding sections of theact. It is therefore necessary to identify the 
land or to establish at least the approximate location of the claim, as 
its confirmation depends upon a showing that it does not conflict with 
any claim confirmed by either the first or second section of the act. 
Your decision is affirmed. 
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PATENT—LOTISIANA AGRICULTURAL AND MECHANICAL COLLEGE. 
INSTRUCTIONS. 


Where an act of Congress directs the Secretary of the Interior to transfer title to public 
land, without specifically providing by what means the transfer shall be made, 
patent therefor will be issued in the usual manner. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(W. V. D.) . dune 3, 1902. | (V. B.) 


J am in receipt of your office letter of May 8, 1902, relative to the 
transfer of title to the military reservation at Baton Rouge, Louisiana, 
in accordance with the provisions of the act of Congress of April 28, 
1902 (Public—No 85), and asking instructions as to the proper course 
of carrying out the provisions of said act, which is as follows: 

That the Secretary of the Interior be, and he is hereby authorized and directed to 
transfer to the Louisiana State University and Agricultural and Mechanical College at 
Baton Rouge, Louisiana, full and complete title to the buildings and grounds of the 
United States barracks at Baton Rouge for the purposes of said university and college, 
except that portion of said ground that lies westward of a line one hundred feet east 
of the center of the railroad track of the Louisville, New Orleans and Texas Railroad 
Company, and said excepted land may be used and occupied by said railroad com- 
pany, and should said railroad cease to use and occupy said land then the title shall 
revert to said university. | 

The possession of said reservation and the buildings thereon was 
transferred August 27, 1886, to the State of Louisiana, for the purposes 
of said university and college, in pursuance of the provisions of the 
act of July 12, 1886 (24 Stat., 144), but the fee simple title thereto 
remained in the United States, and the undoubted purpose of Congress, 
as disclosed hy the act of April, 1902, was to transfer that title, so 
that the beneficiaries named in the act should have full and complete 
title to, and enjoyment of, the described property. 

The general. rule is that patent from the government is necessary in 
order to trunsfer the fee simple title of any of the public lands. 
(Carter v. Ruddy, 166 U. S., 493; Revised Statutes, Sections 453 and 
458.) By sections 441, 453, and -2478 of the Revised Statutes the 
Secretary of the Interior is charged with supervising the execution 
and administration of the public land laws (Knight + U. 8. Land 
Association, 142 U. S., 161, 177; Catholic Bishop of Nesqually »v. 
Gibbon, 158 U. S., 155, 167). Patents are executed in the name of 
the President by a secretary appointed for that purpose (Rev. Stat., 
Sections 450 and 451). In actual practice the President is prevented, 
by the exacting duties of his office, from giving personal attention to 
the issuing of patents, and in consequence the direction of the Secre- 
tary of the Interior in that matter is deemed to be the direction of the 
President (Wilcox v. Jackson, 13 Peters, 498, 511, 518; Wolsey ». 
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Chapman, 101 U. S., 755, 769). The act under consideration was 
passed with a full ane standing of the existing practice, and instead 
of indicating an intent to depart therefrom in this instance, is in entire 
harmony therewith. A patent will therefore be issued in the usual 
manner. | 

The legislature of Louisiana, by act 145 of 1876 (Revised Laws of 
Louisiana, 1897, page 336), coreoldaied the Lonisiana State University 
and the Louisiana State Agricultural and Mechanical College into one 
institution to be known as the Louisiana State University and Agri- 
cultural and Mechanical College, and located the same at the city of 
Baton Rouge. By section 5 of said act, the consolidated institution 
was placed under the control and direction of a board of supervisors, 
who were created a body corporate under the style and name of the Board 
of Supervisors of the Louisiana State University, etc., and said board 
is authorized, among other things, ‘‘to receive all donations” in trust 
for said institution. Section 23 of the act provides also that the said 
State, in its corporate capacity, may take by grant or gift any prop- 
erty and hold the same for the use of said institution. 

Section 24 authorizes the Board of Supervisors also to take by grant 
or gift any property, for the use of said consolidated institution, and 
to administer the same as prescribed in the grant; but in section 11 of 
said act it is declared that the title to all property held by said institu- 
tion shall vest in the state and not be liable to seizure and sale for 
debt. | | 

It thus appears from the cited legislation that in order to carry out 
the purposes of the act of 1902 the transfer of title to the property 
must be made either direct to the State or to the Board of Super visors 
in their corporate name, but may be made to either. , 

As a conveyance to the Board or Supervisors in its corporate name 
will be a literal compliance with the act of Congress and will, in effect, 
vest the title of the property in the State, it would seem to be well to 
adopt the suggestion of your office and transfer the title to that body. 


HOMESTEAD—SOLDIERS’ ADDITIONAL—SEC. 2, ACT OF JUNE 8, 1872. 
SreRRA LUMBER COMPANY. 


A soldiers’ additional right of entry is not dependent upon consummation of the 
original entry. 

The widow of an honorably discharged soldier, who made homestead entry in her 
own right as the head of a family, for less than one hundred and sixty acres of 
land, is, under section 2 of the act of June 8, 1872, as amended by the act of 
March 3, 1875, entitled to make an additional entry of so much land as, when 
added to the quantity previously entered, shall not exceed one hundred and 
sixty acres. 
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Acting Secretary Ryan to the Commissioner of the General Land 
(W. V. D.) Office, June 4, 1902. — 6 6(J. RW.) 


The Sierra Lumber Company, transferee of Augusta Romanoski, 
appealed from your office decision of March 25, 1902, denying rein- 
statement of the soldier’s additional homestead entry of Augusta 
Romanoski, for the S. $ NE. 4, Sec. 27, T. 27 N., R. 6 E., M. D. M., 
Susanville, California. 

Frederick W. Romanoski was enrolled as a soldier in Company I, 
10th Regiment of Cavalry, Missouri Volunteers, September 12, 1862, 
and was discharged, September 19, 1865, upon the muster out of Com- 
pany H, 2d Mo. Cav. Vol., to which he had been transferred, and died 
in Crawford county, Missouri, March 11, 1869. July 10, 1869, 
Augusta Romanoski, in her own name, as the head of a family, at 
Boonville, Missouri, made homestead entry for the NW. + NE. 4 and 
NE. + NW. 4, Sec. 27, T. 40 N., R. 4 W., which was canceled, July 
10, 1880, for abandonment. 

October 1, 1875, at Susanville, California, she made soldier’s addi- 
tional homestead entry, as widow of Frederick Romanoski, for the 
S. + NE. 4, Sec. 27, T. 27 N., R. 6 E., M.D.M., which was canceled 
by your office September 28, 1885, because the basis entry above men- 
tioned had been previously canceled for abandonment. March 15, 
1900, after an interval of about fourteen and a half years, as assignee 
of Augusta Romanoski, the movant made application for reinstate- 
ment of the additional entry so canceled. Your office decision of 
December 20, 1901, held that— 


The right to an additional homestead under section 2306, R. §., is predicated upon 
a previous entry by the soldier for less than one hundred and sixty acres, and said 
soldier having failed to exercise said right during his lifetime, his widow by the pro- 
visions of Sec. 2307, R. 8., did not become, as such widow, entitled to an additional 
homestead right under existing homestead laws, as the right had not become vested 
in him at the time of his decease. 

It is apparent that Augusta Romanoski, at the time of making such entry 
No. 1045, did not have any additional homestead right, that said entry was invalid 
and should never have been allowed by the local officers. 

Said application is therefore rejected. 


January 17, 1902, the Sierra Lumber Company filed its motion for 
review and poconsidey ation of said decision, and nares 25, 1902, your 
office decision held— 


that until the soldier dies the benefits conferred by section 2807 can not accrue; that 
upon his death, his widow, if unmarried, may exercise whatever right the soldier 
had; that if the soldier had not previous to his death made an entry under the home- 
stead laws, he did not have an additional right, and she became entitled to enter 
and perfect title to 160 acres under sections 2304 and 2307, R. 8., receiving the bene- 
fits from his military service to which he was entitled. She did not, however, 
become entitled to an additional entry under section 2806, a prior entry, by the sol- 
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dier, for less than 160 acres, being a conditional precedent to the benefits conferred 
‘thereby. See case of William Deary (31 L. D., 19), and departmental decision 
March 5, 1902, in case of Coffin, assignee of Gaffield. 

Said motion is therefore denied. 


The ground assigned for cancellation of the additional entry was 
erroneous. It is not essential to the additional right that the original 
entry should have been consummated. Instructions, 24 L. D., 502, 
504; Ricard L. Powel, 28 L. D., 216. The fact that Mrs. Roman- 
oski abandoned her original entry was, therefore, no ground for can- 
cellation of the additional entry. 

Nor, in view of the Department, upon a proper construction of the 
act of June 8, 1872 (17 Stat., 333), was the ground assigned in your 
office decision of December 20, 1901, a proper reason to refuse rein- 
statement of the entry. 

The act of June 8, 1872, supra, gave to honorably discharged sol- 
diers and sailors, and in case of their death to their widows and orphan 
children, the right to enter one hundred and sixty acres of land, 1rre- 
spective of its classification as double minimum land. By the general 
homestead act the homestead right was restricted to eighty acres, or a 
half quarter section, of double minimum land. The act of June 8, 
1872, granted an increased and more valuable right to the classes of 
persons therein named. The widow and orphan children of a deceased 
soldier or sailor were expressly named by the first section to be bene- 
ficiaries under it. Section 2 as amended March 3, 1873 (17 Stat., 605), 
then provides: 

That any person entitled under the provisions of the foregoing sections to enter a 
homestead, who may have heretofore entered under the homestead laws a quantity 
of land less than one hundred and sixty acres, shall be permitted to enter so much 


land as, when added to the quantity previously entered, shall not exceed one hun- 
dred and sixty acres. 


Under this section, if Augusta Romanoski was the widow of an hon- 
orably discharged soldier or sailor and unmarried, she was by its 
express terms ‘‘entitled to all the benefits enumerated in this act,” as 
belonging to one of the classes of persons to whom the right was 
granted. Had she taken no original homestead prior to the act of 
June 8, 1872, she might have entered in her own right a full quarter 
section of double minimum land, while under the general homestead 
act she could take only a half quarter section. Before passage of the 
act she had exercised her right under the general law and was by sec- 
tion 2 entitled to an additional entry, as she would be entitled to an 
original entry of one hundred and sixty acres under the provisions of 
section 1, except for the fact that she had previously made entry for 
a half quarter section only. Having made such entry, she was entitled 
under the act to an additional entry. 
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Thizx construction of the act is not inconsistent with departmental 
decision in William Deary (81 L. D., 19), as in that case no entry had 
been made by Samuel Meadow. He wandered away insane, and his 
wite, Mary A. Meadow, in his lifetime, in her own right as a deserted 
wife, and head of the family, made the entry upon which the additional 
right was claimed. Her husband had never exercised his right of home- 
stead, and, had he recovered his reason, might have claimed the full 
benefits of the homestead act, notwithstanding her entry. 

Your office decision of March 25, 1902, in so far as it holds that no 
additional right arises under the act of June 8, 1872, to the widow 
unless an original entry was made by the soldier or sailor himself, is 
erroneous, and is reversed. | 

It is not, however, clear upon the present state of the record that 
the additional entry in question should be reinstated. The movant 
appears to have allowed the erroneous cancellation of the entry to stand 
unquestioned from September 28, 1885, until March 18, 1900, and other 
rights may have in good faith intervened superior in equity to the | 
movant’s right. The movant should be required to make a showing 
that no adverse claim exists, or that the adverse claimant, if there be 
one, has been notified and given opportunity to be heard. 

The case is remanded to your office for further proceedings in accord- 
ance with this opinion. ~ | 


HUTTON ET AL. 2. FORBES. 


Motion for review of departmental decision of May 3, 1902, 31 
L. D., 325, denied by Acting Secretary Ryan, June 7, 1902.. 


LIEU SELECTION UNDER THE ACT OF JUNE 4, 1897. 
PorRTER vw. LANDRUM. 


An entry or selection of public lands which is not so far perfected as to confer an 
equitable title or vested right, does not take the land included therein out. of 
the operation of the mining laws; but, ordinarily, where an entry or selection of 
public lands is received and recognized by the local officers, it will, while pend- 
ing, prevent the receipt or recognition of other applications for the same land, 
until such entry or selection is disposed of. 


Secretary Ifttcheock to the Commissioner of the General Land Office, 
(W. V. D.) June 9, 190%. (G, F. P.) 


April 28, 1900, Henry M. Porter filed selection, under the act of 
June 4, 1897 (30 Stat., 11, 36), for the NE. + of the NW. 4 and S. 4 of 
the NW. 4 of Sec. 26, the SE. + of the NE. 4, the NW. 4 of the SE. 
4, and NK. + of the SW. 4 of Sec. 27, T. 6 N., R. 54 W., and the SE. 
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+ of the NE. 4 of Sec. 18, and NW. 4 of the SE. 4 of Sec. 8, T. 6 N., 
R. 58 W., Sterling, Colorado, land district, in lieu of an equal quantity 
of land in a publie forest reservation. 

The selection was accompanied by a duly recorded deed from the 
selector, purporting to relinquish and reconvey to the United States 
the base lands, an abstract of title, and an affidavit stating that the 
selected lands were non-mineral; but there was no proof that they 
were unoccupied. ‘This imperfect selection, instead of being rejected _ 
at the time of its presentation, as it should have been, was erroneously — 
received by the local officers and regularly forwarded to your office 
for consideration and action. It appears, however, that before said 
selection was acted upon by your office, to wit, on August 20, 1900, 
the local officers perniitted one Thomas J. Landrum to make home- 
stead entry for the SE. + of NE. 4 of Sec. 27, a portion of the land 
included in this selection. The selection was not acted upon by your 
office until May 16, 1901, when the absence of the required proof, 
showing the lands selected to be vacant, was noted, and also the con- 
flict with Landrum’s homestead entry, and, by your office decision 
rendered on that day, the selection was rejected for the reason that 
the failure to furnish non-occupancy proof could not be cured on 
account of the intervening homestead entry; from which decision the 
selector has appealed to this Department. | 

Were the matter one solely between the goverument and the selector, 
the selection might be completed by the submission of the requisite 
proofs showing the lands to be of the character and condition subject 
to selection, the rights of the selector to be determined as of the date 
of the conipletion of the selection. Kern Oil Co. v. Clarke (80 L.D., 
550); Gray Eagle Oil Co. 7. Clarke (80 L.D., 570); Gary B. Peavey 
(81 L. D., 186); Charles H. Cobb (31 L.D., 220). | 

Any entry or selection of public lands which is not so far perfected 
as to confer an equitable title or vested right, does not take the land 
included in such entry or selection out of the operation of the mining 
laws, but, ordinarily, where an entry or selection of public lands is 
received and recognized by the local officers such entry or selection 
will prevent the receipt or recognition of other applications for the 
same land, until such entry or selection is disposed of; and good 
adininistration therefore required that, pending the disposition of 
the selection in question, even though erroneously received, no other 
application including any portion of the lands embraced in said pend- 
' ing selection should have been accepted, and no rights will be accorded 
any subsequent applicant based merely upon the erroneous action of 
the local officers in accepting his application. 

The selector will, therefore, be allowed a reasonable time within 
which to complete his selection, by filing the requisite proofs, if he 
can do so, coneurring in point of time, showing the lands selected to 
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be both non-inineral in character and unoccupied. If Landrum, mis- 
Jed by the erroneous action of the local officers, has settled upon the 
land covered by his homestead entry, he will be fully protected in 
his settlement, as the selector will be unable to make the required 
proof as to non-occupancy of the tract so settled upon. 

Your office decision is accordingly modified, and the record in the 
case is herewith returned to be disposed of in accordance with the 
views herein expressed. 


——_ 


REPAY MENT—DESERT-LAND ENTRY—COMPACTNESS. 
‘JuLia B. KEELER. 


The right to repayment of the purchase money paid on a desert-land entry will be 
revognized where the entry as allowed is in form prima facie non-compact, and 
it does not appear from the record that it was as nearly in compact from ‘as 
the situation of the land and its relation to other lands will admit of,’’ and was 
for that reason erroneously allowed and could not have been confirmed. 


Secretary Hitchcock to the Commessioner of the General Land Office, 
(W. Y. D.) June 16, 1902. (C. J. G.) 


Julia B. Keeler, widow and heir of Julius M. Keeler, deceased, 
appeals from the decisions of your office of March 8, 1901, and May 
6, 1902, denying her application for repayment of the purchase money 
paid by said Julius M. Keeler on entry made under the clesert-land 
act of March 3, 1877 (19 Stat., 377), for fractional E. 7 SW. 4, SE. 4, 
Sec. 31, W. 4 SW. 4, SE. + SW. 4, SW. 4 SE. 4, Sec. 32, T. 16 8., 
R. 388 E., fractional W. $ NW. 4, Sec. 4, and fractional NE. 4, Sec. 5, 
T. 178., R. 88 E., Bodie, California, land district. 

The entry was made March 15, 1880, and canceled upon relinquish- 
ment March 31, 1884. Repayment is claimed under section 2 of the 
act of June 16, 1880 (21 Stat., 287), on the ground that ‘‘the entry 
was erroneously allowed and could not be confirmed” because the land 
embraced therein was not in compact form. 

The basis of your said office decision is as follows: 

Reference to the plat of survey of the tract embraced in Keeler’s entry reveals the 
fact that it is bounded on the south and west by Owens Lake, and on the north and 
east by mountains, and that it was impracticable to readjust the boundaries of the 
entry in any way so as to bring it more completely within the rule of compactness 
as approved by this office without violating the statutory right of the entryman by 
requiring him to surrender a portion of the tract for want oi coinpactness. 

The Wheeler case (80 L. D., 355) clearly expresses the rule intended 
to govern in such matters where the facts are essentially the same. In 
that case your office had reported, among other things, that the entry 
therein was not in compact form as made and that the records of your 
oftice failed to disclose any reason for the allowance of the entry in 
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the form in which it was allowed. Accepting this report the Depart- 
ment held that the entry was not in compact form. The entry in 
question is equally as irregular in shape. It appears to have been the 
uniform practice of your office, certainly since the regulations of Sep 
tember 3, 1880 (2.C. L. L., 1378), and is the practice now, in cases 
where a desert-land entry was prema facte non-compact in form, to 
call upon the entryman to adjust the same so as to embrace a compact 
body of land, and in the event of his failure to do so, or to show cause 
why he should not be required to do so, to cancel the entry. No such 
call was made in this case, consequently no showing has been made by 
the entryman, or in his behalf. | 

The plats of survey show that the land in question is bounded on 
the south and west by Owens Lake. ‘To that extent the statement 
contained in your office decision relative to the boundaries of said land 
is correct. But the statement that said land is bounded on the north 
and east by mountains, except possibly at the extreme southeastern 
portion, is not borne out by the plats of survey. On the contrary, 
the mountains to the north are a mile or more distant from the north 
line of the entry, leaving more than enough land before the mountains 
are reached to enable the entryman to adjust his entry in that direction 
without sacrificing quantity. The field notes show that the lands to 
the north and east of this entry, along the Jines of survey, are of the 
same general character, ‘‘level” and ‘‘rolling,” as that embraced in 
said entry. The adjacent and surrounding lands were vacant when 
this entry was made. The records of your office therefore are not at 
all conclusive that ‘‘it was impracticable to readjust the boundaries of 
the entry in any way so as to bring it more completely within the rule 
of compactness, etc.” It was evidently the purpose of the entryman 
in this case to secure as, much land on the shore line or water front 
of the lake as possible, and this must have been apparent to the local 
officers when they allowed the entry. 

~The requirement of compactness of form is statutory, and the regu- 
lations above referred to are in part as follows: 

The requirement of compactness of form will be held to be complied with on sur- 
veyed lands when a section, or part thereof, is described by legal subdivisions com- 
pact with each other, as nearly in the form of a technical section as the situation of 
the land and its relation to other Jands will admit of, although parts of two or more 
sections be taken to make up the quantity or equivalent of one section. But entries 
which show upon their face an absolute departure from all reasonable requirements 
of compactness, and being merely contiguous by the joining of ends to each other, 
will not be admitted, whether on surveyed or unsurveyed lands. 

In no ease will the side lines be permitted to exceed one mile and a quarter, when 
the full quantity of six hundred and forty acres is entered. Where the entry 
embraces a less quantity than a whole section, or its equivalent, the limit to the side 
lines will be proportionately decreased. 

The only material modification made in these regulations was in the 
case of Francis M. Bishop (5 L. D., +29), wherein the last paragraph 
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above was eliminated, it being held that the residue of said regulations 
was ample for the protection of the government and for the proper 
administration of the law. These regulations apply to entries made 
before as well as after their promulgation. Joseph Shineberger (on 
review, 9 L. D., 379). Their necessary corollary is that where an 
entry by legal stbdivisions is not in the form of a technical section, or 
prima facie non-compact, in order to stand at all it must appear that 
it is as nearly in such form ‘‘as the situation of the land and its rela 
tion to other lands will admit of.” In the cases cited by your office 
the entries were allowed to stand though irregular in shape, because 
it was conclusively shown to be impossible for the entrymen to adjust 
their entries, without sacrificing a portion thereof, owing to the pres- 
ence of adjacent or surrounding entries, precipitous mountains, or 
such elevation of the land as to render it non-irrigable. So far as the 
record here discloses there never has been any evidence of this char- 
acter in the present case. It is too violent a presumption to assume 
that the local officers were in possession of such evidence when they 
allowed the entry, especially as it appears to have been the practice at 
the time to receive applications to enter like the present one without 
objection. As stated, the plats and field notes fail to disclose any 
valid reason why the entry might not have been made more nearly in 
the form of a technical section, nor is any reason otherwise shown. 
The irresistible conclusion therefore is that, upon the face of the entry 
which shows a gross departure from any reasonable requirement of 
compactness, the entry was in fact non-compact in form and therefore 
allowed in violation of the statutory requirement, which precluded its 
confirmation. This is deemed sufficient to pring the case within the 
terms of the repayment statute. 

The decision of your office is reversed, and, if there be no other 
objection, repayment will be allowed as applied for. 


HOMESTEAD—SOLDIERS’ ADDITIONAL—DECLARATORY STATEMENT. 


Frep W. ASHTON. 


The filing of a soldier’s declaratory statement is not the equivalent of an entry, 
within the meaning of section 2306 of the Revised Statutes, granting the right to 
make a soldier’s additional homestead entry to persons ‘‘ who may have heretc- 
fore entered under the homestead laws less than one hundred and od acres of 


land.”’ 


Secretary [hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) June 19, 1902. (D. C. H.) 


Fred W. Ashton, as assignee of George Turbush, has appealed from 
the decision of your office, rendered April 12, 1902, rejecting his appli- 
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cation to enter, under section 2306 of the Revised Statutes, lot 5 of 
Sec. 2, T. 11 N., R. 8 W., Lincoln, Nebraska, land district, containing - 
8.80 acres. . 

The record shows that, April 25, 1874, Turbush filed a soldier’s 
declaratory statement for lots 1 and 2 and the E. 4 of the NW. 4 of 
Sec. 18, T. 24.8., R. 6 W., Wichita, Kansas; that he made homestead 
entry a sald land August 13, 1874, submitted final proof thereon May 
7, 1881, and patent issued ee i] 20, 1882. 

The ony question presented for consideration sy the appeal is, 
whether or not, under a proper construction of the homestead laws, 
the filing of the declaratory statement is an entry and brings the case 
within the terms of section 2306 of the Revised Statutes, which limits 
the right of additional entry to persons ‘‘who may have heretofore 
entered under the homestead laws less than one hundred and sixty 
acres of land.” 

It will be noted that although the declaratory statement was filed 
April 25, 1874, the entry of the land. was not made until August 13, 
1874, sibeaiuent to the date of the approval of the Revised Statutes 
(aie 22, 1874). | 

Section 2304 of the Revised Statutes provides that a soldier home- 
stead settler ‘‘ shall be allowed six months after locating his homestead, 
and filing his declaratory statement, within which to make his entry 
and commence his settlement and improvement,” and section 2309 pro- 
vides that ‘‘such claimant under section 2304 in person shall within 
the time prescribed make his actual entry, commence settlements and 
improvements on the same, and thereafter fulfill all the reqnirements 
of the law.” The aforesaid sections of the Revised Statutes plainly 
show that the filing of a soldier’s declaratory statement is not an entry 
but simply the initiation of a right by which the land described in the 
statement is held for six months for the benefit of the declarant, and 
that to secure the right thus initiated entry, settlement, and improve- 
ment must follow the filing of the declaratory statement within six 
months. Snyder ». Ellison (5 L. D., 353); Joseph M. Adair (8 Le Dis 
200); Wood ». Tyler (22 L. D., 679). 

As the statute (Sec. 2306, R. 'S. ) limits the right of additional entry 
to persons *‘ who may face heretofore entered under the homestead 
laws less than one hundred and sixty acres of land,” and as it appears 
that the entry here in question was made after the date of the approval . 
of the Revised Statutes, it follows that this case does not come within 
the terms of the aforesaid section of said statutes, and that the action 
of your office in rejecting Ashton’s application was right and proper. 

Your office decision is accordingly affirmed. 
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COMMUTATION OF AND SECOND HOMESTEAD ENTRIES—ACT OF MAY 
22, 1902. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Land OFFICE, 
Washington, D. C., June 19, 1902. 


Lregisters and Receivers, United States Land Offices. 

GENTLEMEN: Your attention is called to the provisions of section 2 
of the act of Congress of May 22, 1902 (Public—No. 122), entitled, 
‘“An act to allow the commutation of and second homestead entries in 
certain cases,” which reads as follows: 


That any person who, prior to the passage of an act entitled ‘‘An act providing for 
free homesteads on the public lands for actual and bona jide settlers, and reserving 
the public lands for that purpose,’’? approved May seventeenth, nineteen hundred, 
having made a homestead entry and perfected the same and acquired title to the 
land by final entry by having paid the price provided in the law opening the land 
to settlement, and who would have been entitled to the provisions of the act before 
cited had final entry not been made prior to the passage of said act, may make 
another homestead entry of not exceeding one hundred and sixty acres of any of the 
public lands in any State or Territory subject to homestead entry: Provided, That 
any person desiring to make another entry under this act will be required to make 
affidavit, to be transmitted with the other filing papers now required by law, giving 
the description of the tract forinerly entered, date and number of entry, and name 
of the land office where made, or other sufficient data to admit of readily identifying 
it on the official records: And provided further, That said person has all the other 
proper qualifications of a homestead entryman: And provided also, That commutation 
under section twenty-three hundred and one of the Revised Statutes or any amend- 
ment thereto, or any similar statute, shall not be permitted of an entry made under 
this act, excepting where the final proof, submitted on the former entry hereinbefore 
described, shows a residence upon the land covered thereby for the full period of 
five years or such term of residence thereon as added to any properly credited 
military or naval service shall equal such period of five years. 


Under said section any person may make another homestead entry 
who, prior to the passage of said act of May 17, 1900 (81 Stat., 179), 
made a homestead entry for lands in the ceded Indian reservations 
affected by said act of 1900, supra, and perfected the same and acquired 
title to the land by final entry under section 2291, U.S. R.S., or by 
commutation under section 2301, U. S. R. S., or any amendment 
thereto, or any similar statute, by having paid the price provided in 
the law opening the land to settlement. 

You will require each applicant for another entry hereunder to fur- 
nish sufficient data whereby his former entry may be identified, and 
show that he has all the other qualifications of a homestead entryman. 

It will be observed that an entry made hereunder can not be per- 
fected by commutation under section 2301, R. 5., or any amendment 
thereto, or any similar statute, excepting where the final proof, sub- 
mitted on the former entry ‘‘ hereinbefore described,” show a resi-. 
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dence upon the land covered thereby for the full period of five years, 
or such term of residence thereon as added to any properly credited 
military or naval service shall equal such period of five years. 
Very respectfully, 
BINGER HERMANN, Commissioner. 
Approved, June 19, 1902, | 
K. A. Hircncocn, Secretary. 


MINING CLAIM—LODE APPLICATION—INTERSECTING MILLSITE. 
PAUL JonES Lops. 


An application for patent to a lode mining claim may embrace ground lying on oppo- 
site sides of an intersecting patented millsite, provided the lode or vein upon 
which the location is based has been discovered in both parts of the lode claim. 

Departmental decision herein of February 10, 1899, 28 L. D., 120, modified. 


Secretary Lhicheock to the Commissioner of the General Land Office, 
(CW. VY. Dz) | Sune 19, 1902. | (A. B. P.) 


This is a motion for review of the decision of the Department, dated 
February 10, 1899 (28 L. D., 120), in the matter of mineral entry, No. 28, 
made by the Combination Mining and Milling Company, for the Paul 
Jones lode mining claim, Missoula, Montana, land district. 

The published decision contains a diagram showing the relative posi- 
tions of said lode claim and the Gladstone mill site, the latter dividing 
the former into two parts, the smaller or northerly part containing the 
discovery tunnel and all other improvements. The lode claim was 
located January 19, 1891, and application for patent thereto filed June 
1, 1893. The mill-site claim was located September 17, 1886, applica- | 
tion for patent thereto, embracing also the Gladstone lode claim, was 
filed August 29, 1887, entry was made December 29, 1887, and patent 
was issued thereon December 2, 189%. In view of these facts, and the 
patent as to the mill site being for non-mineral land, your office held 
that the entry for the Paul Jones lode claim could only stand for one 
or the other of the two parts of the claim, giving the claimant, how- 
ever, the privilege of retaining the larger or southerly part, provided 
it should show ‘‘a discovery of mineral thereon, and that $500 have 
been expended in labor or improvements upon that part of the claim.” 
Upon appeal, such holding was affirmed by the Department in its said 
decision; and at the same time there was declined therein the proposed 
surrender to the United States of the title to the ground in confliet 
between the said mill site and the Paul Jones lode claim. with a view 
to embracing such ground in a patent to be issued for the lode claim, 
said company claiming to have acquired the title to such ground and 
alleging that the same was known to be mineral land at the date of 
application for patent to the mill site. 
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It is now urged that under the decisions of the Department in the 
cases of The Hidee Gold Mining Company (30 L. D., 420) and The 
Alice Lode Mining claim (/d., 481), the entry of the Paul Jones claim 
should be allowed to stand as to both the said parts thereof, that is, 
the parts lying on each side of the said patented mill site. In the Alice 
case, the decision in which is based upon that in the Hidee case, the 
Department held (syllabus): 

The location lines of a lode mining claim may be laid within, upon or across the — 
surface of patented agricultural land for the purpose of claiming the free and unap- 
propriated ground within such lines and the veins apexing in such ground, and of 
defining and securing extralateral underground rights upon all such veins, where 
such lines (a) are established openly and peaceably and (6) do not embrace any larger 
area of surface, claimed and unclaimed, than the law permits. 


The precise question presented in the case at bar was not presented 
in the Alice or Hidee cases. If it were shown that the same lode or 
vein, upon the discovery of which on the northerly side of the said mill 
site the Paul Jones location was based, has also been discovered, in 
ground embraced in such location, on the southerly side of the mill 
site, the patented mill site would be no valid objection, in view of the 
Alice case, to the Paul Jones location, or to the entry embracing the 
parts thereof on each'side of the mill site, even though such location 
had not been made until after the patenting of the mill site. But no 
lode or vein is shown to exist in the ground embraced in the Paul 
Jones claim on the southerly side of the mill site, and it cannot be pre- 
sumed merely from the discovery of a vein on the northerly side of 
said mill site, in view of the fact that the mill site was patented as non- 
mineral ground, that the vein so discovered passes through the mill 
site and extends into the ground on the southerly side thereof. 

In order that the Paul Jones entry may lawfully embrace the ground 
on the southerly side of the mill site, due proof of the discovery of 
the located vein or lode in such ground must be furnished. You will 
allow claimant a reasonable time within which to furnish such proof. 
Should the same be so furnished, you will pass the entry to patent, if 
there be no other objections thereto; but if the proof be not so fur- 
nished, you will cancel the entry as to the ground last mentioned. 
The previous decision of the Department herein is modified accordingly. 


RIGHT OF WAY—REVOCATION—ACT OF MAY 14, 1896. 
Mountain Powrr Co. v. NEWMAN. 


The approval of an application for a riglt of way and necessary ground upon public 
land, under the act of May 14, 1896, for the purpose of generating, manufactur- 
ing, or distributing electric power, does not amount to a reservation or appro- 
priation of the land embraced in the application, so as to take it out of the 
operation of the public land laws; and the claimant under such approved appli- 
cation is in no position to object to the disposal of the lands by the government. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) June 20, 1902. (F. W. C.) 


With your office letter of May 29, last, was forwarded an appeal by 
the Mountain Power Company from your office decision of February 
20, last, dismissing its protest against the issuance of patent upon Val- 
entine scrip, 202 E, located by G. O. Newman, October 9, last, on 
unsurveyed land in Sec. 4, T. 1 5., R. 2 ie 5S. B. M., Los Angeles, 
California. The plat of survey of the E. 4 of Sec. 4, was filed in the 
local land office November 12, last, and on January 22, following, said 
location was adjusted to the lines of the public survey conforming 
said location to the NE. + of SW. + of said Sec. 4. 

November 8, last, the Mountain Power Company filed its protest 
against the issuance of patent upon said scrip location, the ground of 
the protest being that said company had succeeded to the right granted 
to A. G. Hubbard September 21, 1897, under the provisions of the act 
of May 14, 1896 (29 Stat., 120), to use 20 acres in the E. 4 of the SW. 
+ of said Sec. 4, for a power house site, and a right of way over the said 
-E. 4 of SW. + for conveying water from the Santa Anna river, the 
right of use being desired for the purpose of erecting, maintaining © 
and operating the necessary canals, hydraulic works and power house 
for the generation of electricity and that said 20 acres lies wholly or 
in part within the tract located by Newman. 

In disposing of said protest your office decision calls attention to the 
fact that in the departmental approval of Hubbard’s application grant- 
ing his permission for the use of the right of way under the act of 
1896, special reference was made to paragraph 6 of the circular of 
Decamber 93, 1896 (23 L. D., 519) issued under said act, which para- 
graph provides: 

That the disposal by the United States of any tract crossed by the permitted right 
of way is of itself, without further act upon the part of the Department, a revocation 
of the permission, so far as it affects that tract. 

The permission given to Hubbard under the act of May 14, 1896, 
did not amount to a reservation or appropriation of the lands included 
in his application, so as to take them out of the operation of the public 
land laws. Further, it does not appear that said company is in the 
actual use of the lands embraced in Hubbard’s application, which was 
approved more than four years ago, it being merely alleged that ‘‘this 
protestant, in good faith, intends, and expects to utilize the said rights 
for the purpose for which they were granted.” Neither Hubbard, 
nor any one claiming under or through him, would therefore seem to 
be in a position to object to the disposal of the lands embraced in said 
application. Your action dismissing the protest in question must be 
affirmed. 
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OK LAHOMA—TERRITORIAL SELECTIONS. 
JOHN W. SPAIN. 


Under the provision in the act of June 6, 1900, that in case any section 18 or 33, 
reserved by said act to the Territory and future State of Oklahoma for university 
and other purposes, was ‘‘lost to said Territory by reason of allotment under 
this act or otherwise,’? other lands equal to the loss might be located, said Terri- 
tory is authorized to select lands in lieu of any such section 13 or 33 lost to said 
reservation by reason of its inclusion within a pasture reserve set aside by the 
Secretary of the Interior pursuant to article three of a treaty between the United 
States and the Comanche, Kiowa and Apache Indians, concluded October 6, 1892. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. Y. D.) Sune 27, 1902. (G. B. G.) 


The land here involved is the NE. 4 of Sec. 384, T. 7 N., R. 18 W., 
El Reno land district, Oklahoma, and the case arises upon the appli- 
cation of John W. Spain to make homestead entry therefor, presented 
at the local office October 21, 1901. 

The local officers rejected the application because of the prior 
indemnity selection of said tract by the Territory of Oklahoma, and 
upon Spain’s appeal that action was affirmed by your office. The 
further appeal of Spain brings the case here. 

This tract was selected or located by the governor of the Territory 
per list No. 2, on the blank day of June, 1901, in lieu of Sec. 33, T. 2 
S., R. 14 W., alleged to have been lost to the reservation made by the 
act of June 6, 1900 (81 Stat., 672, 679-680), for university, agricul- 
tural colleges, normal schools and public buildings in the Territory 
and future State of Oklahoma, by reason of its inclusion within a 
pasture reserve set aside by the Secretary of the Interior pursuant to 
article 8 of a treaty between the United States and the Comanche, 
Kiowa and Apache Indians, coneluded October 6, 1892. 

The treaty referred to ceded to the United States the title and claim 
of said Indians to certain described lands oceupied by them in the 
Indian Territory, subject to the allotment of land in severalty as 
therein provided, ‘‘and subject to the setting apart as-grazing lands 
for said Indians 480,000 acres of land.” By article 3 of the treaty it 
was stipulated— 

That in addition to the allotment of lands to said Indians as provided for in this 
agreement, the Secretary of the Interior shall set aside for the use in common for 
said Indian tribes four hundred and eighty thousand acres of grazing lands, to be 
selected by the Secretary of the Interior, either in one or more tracts, as will best 
subserve the interest of said Indians. 


The act of June 6, 1900, supra, confirming this treaty, pr ovided for 


the opening of the land to settlement by proclamation of the President 
within six months after the making of the allotments; with certain 
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provisos not here material. A further provision of said act is as 
follows: 


That sections sixteen and thirty-six, thirteen and thirty-three of the lands hereby 
acquired in each township shall not be subject to entry, but shall be reserved, sec- 
tions sixteen and thirty-six for the use of the common schools, and sections thirteen 
and thirty-three for university, agricultural colleges, normal schools, and public 
buildings of the Territory and future State of Oklahoma; and in case either of said 
sections, or parts thereof, is lost to said Territory by reason of allotment under this 
act or otherwise, the governor thereof is hereby authorized to locate other lands not 
occupied in quantity equal to the loss. 


Pursuant to said treaty stipulation pasture reserves were set apart 
for said Indians April 22, 1901, one of which included the said Sec. 33, 
after which the said lieu selection of the land in controversy was made, 
which selection was approved by the Secretary of the Interior July 
6, 1901. a | 

The President’s proclamation opening these lands to entry is dated 
July 4, 1901, and is in part as follows: 

Now, therefore, I, William McKinley, President of the United States of America, 
by virtue of the power vested in me by law, do hereby declare and make known 
that all of the lands so as aforesaid ceded by the Wichita and affiliated bands of 
Indians, and the Comanche, Kiowa, and Apache tribes of Indians, respectively, 
saving and excepting sections sixteen, thirty-six, thirteen, and thirty-three in each 
township, and all lands located or selected by the Territory of Oklahoma as indem- 
nity school or educational lands, and saving and excepting all lands allotted in sever- 
alty to individual Indians, and saving and excepting all lands allotted and confirmed 
to religious societies and other organizations, and saving and excepting the lands 
selected and set aside as grazing lands for the use in common for said Comanche, 
Kiowa, and Apache tribes of Indians, and saving and excepting the lands set aside 
and reserved at each of said county seats for disposition as town sites, and saving and 
excepting. the lands now used, occupied, or set apart for military, agency, school, 
school farm, religious, Indian cemetery, wood reserve, forest reserve, or other public 
uses, will, on the 6th day of August, 1901, at 9 o’clock, a. m., in the manner herein 
prescribed and not otherwise, be opened to entry and settlement and to disposition 
under the general provisions of the homestead and townsite laws of the United States. 


The substance of appellant’s contention is that said lieu selection by 
the Territory was invalid (1) because prior to the inclusion of the base 
land in the pasture reserve it had been reserved to the Territory by 
said act of June 6, 1900, and that therefore its inclusion in the pasture 
reserve was unauthorized; (2) because even if it be admitted that its 
inclusion in the pasture reserve was an authorized executive act the land 
was not thereby lost to the Territory within the meaning of said act. 

It is believed that this case might rest upon the fact made reason- 
ably plain by a study of said treaty, act and proclamation, that 
whatever may be true as to the validity of said selection the land in 
controversy was not at the date of the presentation of Spain’s applica- 
tion, and is not now, subject to homestead entry. It is not stated for 
what specific purpose this land was selected by the Territory except 
that it was to satisfy the loss of a section 33, and by reference to the 


864 DECISIONS RELATING TO THE PUBLIC LANDS. 


act of June 6, 1900, it is found that this section 33 was of the class of 
Jands included in the reservation thereby made for university, agri- 
cultural colleges, normal schools and public buildings. The land in 
controversy was therefore ‘‘ located or selected by the Territory of 
Oklahoma as... . educational lands” within the meaning of one 
of the excepting clauses in the President’s proclamation opening 
these lands, has never been opened to entry but was specitically 
excepted therefroin, and for this reason alone was not subject to 
Spain’s application. 

But aside from this no argument is made which casts doubt upon 
the legality of the action then taken. ‘The intention of the parties as 
expressed in the treaty undoubtedly was that the said 480,000 acres 
should be set apart in a large body or large bodies of land, and Con- 
eress In dealing with the situation was of necessity impressed with 
the idea that it would not be to the best interest of either the Indians 
or the Territory to permit within these boundaries land for the use of 
the Territory. It was therefore provided that in case any section 13 
or 83 was ‘‘lost to said Territory by reason of allotment under this 
act or otherwise,” other lands equal to the loss might be located. 
These Indian pastures are of indefinite duration. The Indian right of 
occupancy may never be extinguished. Their setting apart was one 
of the considerations which induced the Indian cession. While it 
might result that sections 18 and 33 would not be ultimately lost to a 
future grant, they are undoubtedly lost to the reservation created by 
said act by reason of their authorized inclusion in the pasture reserve. 
To say that Congress did not contemplate the setting aside for the use 
of the Indians any of the sections named, is to argue that it was 
intended that these sections should be excepted, and cut out of the 
boundaries to be included in the pasture reserves, a result which 
would be attended with so many embarrassing complications for both 
the territorial authorities and the Indians as to preclude such a con- 
clusion. Every question raised by this appeal was of necessity con- 
sidered by this Department in the approval of said list, and the action 
then taken rests upon conclusions fatal to appellant’s contentions. 

The decision of your Office is affirmed. 


RIGHT OF WAY—RESERVOIR—SECTION 19, ACT OF MARCH 8, 1891. 


Homer E. Brayton. 


The approval of a map of right of way for a canal, ditch, or reservoir, under the 
nineteenth section of the act of March 3, 1891, does not vest in the applicant the 
title to the land covered by such right, and the land may thereafter be disposed 
of by the government subject to such right of way. 
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Secretary Hitchcock to the Commessioner of the General Land nie 
(W. V. D) July 2, 1902. (A. S. T.) 


On February 4, 1901, Homer E. Brayton, as assignee of John T. 
Pistole, applied to ‘aake soldier’s additional homestead entry for the 
SW. 4 of the SE. ¢ of Sec. 20, T. 28 S., R. 61 W., 6th P. M., Pueblo 
land diste ict, Gotoride 
— On April 18, 1902, your office rejected said application on tiie eround 
that the tract applied for is embraced in the selection of the Rocky 
Ford Canal Reservation Land and Loan Trust Company, under the act 
of March 3, 1891 (26 Stat., 1095), the map of location haying been 
filed February 2, 1898, and approved August 10,1899. The applicant 
has appealed to this Department. 

The question presented for consideration is, whether or not the filing 
and approval of the map, as required by the 19th section of said 
act, has the effect to withdraw the land embraced therein from other 
disposition by the United States. 

‘Said section provides that— 
upon the approval thereof [of the map] by the Secretary of the Interior, the same 
shall be noted upon the plats in said office [the local office], and thereafter all such 
lands over which such rights of way shall pass shall be disposed of subject to such 
rights of way. 

It is thus expressly provided by the statute that after the approval 
of the map the lands over which such right of way shall pass ‘‘ shad/ 
be disposed of subject to such rights of way.” 

In departmental regulations concerning right of way for canals, 
ditches, and reservoirs over the public lands and reservations, approved 
June 27, 1900 (80 L. D., 325), it is provided that: 

The act is not in the nature of a grant of lands; it does not convey an estate in fee 
in the right of way. It isa right of use only, the title still remaining in the United 
States. All persons settling on a tract of public land, to part of which right of way 
has attached for a canal, ditch, or reservoir, take the same subject to such right of 


way, and at the full area of the subdivision entered, there being no authority to make 
deduction in such cases. 


The approval of the map did not have the effect to vest the title to 
the land in the company, but it still remains in the United States, the 
company having the right only to use the land, which may be disposed 

of subject to that right. 
_ There appears, therefore, to be no reason why the applicant may 
not make entry for the land subject to the right of said company. 

Your said decision is therefore reversed, and if there be no other 
objection, said entry will be allowed, subject to the right of said com- 
pany to use the land for the purpose of a reservoir. 
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OKLAHOMA LANDS—COMMUTATION—SEC. 22, ACT OF MAY 2, 1890—— 
ACT OF MARCH 11, 1902. 


Matrix H. BEAL. 


Judicial proceedings instituted to compel the Secretary of the Interior, by writ of 
mandamus, to allot certain lands to a member of the Comanche tribe of Indians, 
under the agreement ratified by the act of June 6, 1900, with said Indian tribe, 
the courts, so far as the matter has proceeded, having ruled against the petition 
for mandamus, will not prevent the commutation of a homestead entry for town- 
site purposes, under section 22 of the act of May 2, 1890, and the act of March 
11, 1902, of the land involved. 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) July 8, 1902. | (W. C. P.) 


Mattie H. Beal, having applied to commute for townsite purposes, 
under section 22, act of May 2, 1890 (26 Stat., 81, 91), and- act of 
March 11, 1902 a ae ar her homestead entry made August 
6, 1901, for the S. 4 SE. 4, SE. 4 SW. 4, and lot 4, Sec. 31, T. 2 N., 
R. 11 W., I. M., asin Oklahoma, land district, the matter has 
been sbauited for my sou enon by your office letter of the 28rd 
ultimo, recommending the approval of the proofs and plat if the | 
present status of judicial proceedings affecting part of this land do not 
suspend or pr event such action. 

This land is a part of the Comanche, Kiowa and Apache lands ec 
were opened to settkement and entry August 6, 1901, in the manner 
prescribed in the President’s proclamation of July 4, 1901 (81 L. D., 1). 

August 5, 1901, one Emmett Cox, claiming to be a member of the 
Comanche tribe and entitled to an allotment of three hundred and 
twenty acres of land under article six of the treaty with said Indians 
of August 28, 1868 (15 Stat., 581), and to one of one hundred and 
sixty acres under the agreement ratified by act of June 6, 1900 (81 
Stat., 672, 676), filed his petition in the supreme cvurt of the District 
ot Columbia, praying for a writ of mandamus commanding the Sec- — 
retary of the Interior to approve selections made by him in satisfac- 
tion of his said claimed rights, and to allot him the Jands thus | 
designated. The SE. 4, Sec. 31, T. 2.N., R. 11 W., I. M., is the onc- 
hundred-and-sixty-acre tract applied for by Cox under the agreement 
ratified by act of June 6, 1900. 

August 6, 1901, ee Secretury Ryan sent the local land officers 
at Panton a leon As ‘follows: 

You are advised that Emmett Cox has instituted judicial proceedings in the Dis- 
trict of Columbia to secure an order of court. directing the Secretary of the Interior. 
to allot to him the southeast quarter, section twenty-five, township two north, range 
twelve west, or the southeast quarter, section thirty-one, township two north, range 
eleven west; and directed to iuform any person applying to enter said lands of the 
pending litigation, and note the fact on the papers and record that entry thereof is. 
allowed subject to such suit. 
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Cox’s petition was'denied by the supreme court of the District of 
Columbia in a decision rendered August 27, 1901. Upon appeal 
to the court of appeals of the District of Columbia, that decision was 
affirmed March 4, 1902. From this decision an appeal was asked by 
the petitioner to the suprenie court of the United States, but it has 
not been perfected. 

August 28, 1901, the Department wrote the Commissioner of the 
General Land Office as follows: 


A decision was rendered August 27, 1901, by Justice Barnard of the supreme court 
of the District of Columbia, in the cases of Willis C. West and others, involving lands 
in the Lawton land district, and of Emmett Cox, involving lands in the Lawton 
land district. By this decision the petitions asking that the Secretary of the Interior 
be commanded by mandamus to approve the applications of the several petitioners for 
allotments as members of the Wichita and affiliated bands and of the Kiowa, 
Comanche and Apache tribes, respectively, were denied. From that decision the 
petitioners have prayed an appeal. This appeal will not, however, operate as a super- 
sedeas. You will advise the local officers of the status of these proceedings and 
direct them to inform all homestead applicants for the lands involved, which lands 
were described in departmental telegrams of the 6th inst. to the respective officers, 
of that status. 


Prior to the issuance of the President’s proclamation of July 4, 1901, 
and prior to the commencement of this litigation, the Secretary of 
the Interior had held that Cox had not taken or acquired a three- 
hundred-and-twenty-acre allotment under article six of the treaty of 
1868, and therefore was not entitled to receive such an allotment under 
article eight of the agreement ratified June 6, 1900, and also at the 
same time held that he had theretofore under said agreenient selected 
and received another allotment of one hundred and sixty acres and was 
not entitled to change it to the said SE. + of section 31. | 

This litigation does not constitute a bar in law to the allowance of a 
commutation of the entry in question. That entry was originally 
made with notice of Cox’s claim, and if under these circumstances the 
entryman is willing to assume any risk incident thereto and insists on 
being allowed to make final entry, no impropriety is involved in per- 
mitting it to be done. The entryman was not a party to the manda- 
mus proceding, nor does that proceeding constitute an appropriate 
method of determining controverted or conflicting claims to public or 
Indian lands. Brown v. Hitcheock (173 U. $., 478, £78). When this 
Department shall, in due course of administration, have determined 
these conflicting claims and have issued a patent to the successful 
claimant, then any further controversy will be an appropriate subject 
of judicial cognizance and ‘‘ the litigation will proceed, as it generally 
ought to proceed, in the locality where the property is situate, and 
not here, wer the administrative functions of the government are 
carried on.’ 7 

Nothing has occurred or been pr scented since the departmental 
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decision adverse to Cox which has changed or tended to change the 
opinion of the Department; and the mandamus proceeding, which has 
been held by two courts to be not well taken, does not furnish any 
sufficient reason for postponing the homestead entryman in obtaining 
a completion of the entry in a lawful manner. Instead of Cox being 
thereby deprived of a forum, the way will be opened for him, if he so 
desires, to go into the courts of the locality in a proceeding directed 
against an adyerse claimant and not against a government officer, and 
in which the court can fully correct any mistake of law which could 
be corrected or prevented by the mandamus proceedings. 

There is no pending contest against Beal’s entry, nor is there any 
protest against the proposed commutation thereof. The proofs and 
plat have been examined, and are found, as stated by you, to be cor- 
rect in form and sufficient in substance. The proof has therefore 
been accepted and the plat approved. 


CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891. 
INSTRUCTIONS. 


An adverse report upon an entry, by a special agent of the government, filed within 
two years from the date of the final receipt issued upon such entry, is a ‘‘pro-. 
test against the validity of such entry’’ within the meaning of the proviso to sec- 
tion 7 of the act of March 3, 1891, and the land department is warranted in 
making an investigation of such entry before passing it to patent. 


Seeretary Hitchcock to the Commissioner of the General Land Office, 
(S. V. P.) | July 9, 1902. (E. F. B.) 


The Department is in receipt of your letter of April 9, 1902, 
requesting to beadvised as to whether, under the facts set forth therein, 
the entry in a case now pending in your office is confirmed by the pro- 
viso to section 7 of the act of March 8, 1891 (26 Stat. pene which 
reads as follows: 


That after the lapse of two years from the date of the issuance of the receiver’s 
receipt upon the final entry upon any tract of land under the homestead, timber 
culture, desert land or pre-emption laws, or under this act, and where there shall be 
no pending contest or protest against the validity of such entry, the entryman shall 
be entitled to a patent conveving the land by him entered, and the same shall be 
issued to him; but this proviso shall not be construed to require the delay of two 
vears from the date of said entry, before the issuing of a patent therefor. 


The receiver’s receipt upon the final entry in the case referred to 
was issued October 26,1897. Said entry was suspended by your office, 
December 16, 1899, upon the report of a special agent, made October 
16, 1899, and filed in your office October 28, 1899. It thus appears 
that while vour office did not suspend the entry until after two years 
from the date of the issuance of the receiver’s receipt upon final entry, 
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a report by a special agent against the validity of the entry has been 
filed in your office prior to the expiration of two years from the date 
of the final receipt. 

In the instructions of May 8, 1891 (12 L. D., 450), the Department, 
in construing this provision of the act of March 3, 1891, said: 

Under the proviso to said section 7, after the lapse of two years from the date of 
the issuance of the receiver’s receipt upon the final entry of any tract of land under 
the laws mentioned, when there are no proceedings initiated within that time by 
the government or individuals, the entryman shall be entitled to patent. 

The words ‘‘contest” and ‘‘ protest” as used in the act were held to 
refer to proceedings against an entry initiated by individuals; but it, 
was said that: 

Nothing herein contained shall be construed as to prevent the government from 
completing proceedings initiated by it within the two years after the issuance of the 
receiver’s receipt. 

In the instructions of July 1, 1891 (18 L. D., 1), given in response to 
a letter fron: your office asking to be advised with reference to two 
cases in which your office had canceled the entry in one case and sus- 
pended it in the other, the Department, referring to that part of the 
instructions of May 8, 1891, first above quoted, and after stating that 
the question is, ‘‘ What action on the part of the government will 
amount to the initiation of such proceedings,” said: 

The word ‘‘proceedings,’’ as used herein and in the circular of May 8, 1891 (12 
L. D., 450), will be construed as including any action, order or judgment had or 
made in your office canceling an entry, holding it for cancellation, or which requires | 


something more to be done by the entryman to duly complete and perfect his entry, 
and without which the entry would necessarily be canceled. 


See Bulman v. Meagher (13 L. D., 94); Jennie Routh, (Ib.. 332); 
United States v. McTee e al. (Ib., 419). | 

But it has never been held that the proceedings specially mentioned 
in the instructions of July 1, 1891, are the only proceedings that can 
be taken by the government to defeat the confirmation of an entry, 
except in the case of United States ». Childs (13 L. D., 553), in which 
it was held that an order of the Commissioner, made within two years 
from date of entry, directing a special agent to investigate it<— 
was not an ‘‘action, order, or judgment had or made in your office, canceling an 
entry, holding it for cancellation,’’ nor did it ‘‘require anything more to be done by 
the entryman to complete his entry.’’ The order to the special agent, and his report 
after investigation, in this case can not be held to be such an institution of proceed- 
ings within two years from the date of the final certification as will prevent the con- 
firmation of the entry under the proviso to section seven of the act of Match 3, 1891. 

That decision follows literally the instructions of July 1, 1891, and 
rejects every mode of proceeding or action that does not come strictly 
within the proceedings or actions enumerated in the instructions, 
although in that case the action of your office was clearly within the 
spirit of the instructions. 

6855— Vol. 31—01——24 
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In Cappelli v. Walsh (12 L. D., 334), referred to in your letter, it 
was held that while the government is always a party in interest, to 
the extent of requiring a compliance with the law in good faith, it is 
not a contestant or protestant in the sense in which those terms are 
used in the proviso to the seventh section of the act of March 8, 1891. 

In Paul ». Wiseman (21 L. D., 12), it was said that the action of the 
Commissioner suspending an entry would not defeat confirmation, 
unless it affirmatively appears that the entryman had notice of the 
order, but in the letter of the Department of October 10, 1898 (27 
L. D., 529), it was stated that while the facts in the case of Paul. Wise- 
man warranted the conclusion therein reached, the decision announced 
a rule contrary to the instructions of July 1, 1891, and your office was 
advised ‘that the commencement of any proceedings against the entry 
would be sufficient to prevent the bar of the statute, whether notice is 
given within said time or not,” citing the instructions of July 1, 1891, 
and John Malone (17 L. D., 362). 

If the instructions of July 1, 1891, are to be construed as holding 
that no proceeding by the government against the validity of an entry 
will defeat confirmation under the proviso to section 7 of the act of 
March 3, 1891, unless it is initiated in the manner specified in the 
instructions, the effect would be to exclude from such proceedings 
every report against an entry made by the agent of the government, 
although such report is an actual protest against the validity of the 
entry, clearly comes within both the letter and spirit of the statute, 
and is made within two years after the issuance of the receiver’s 
receipt. 

The proviso to section 7 of the act of March 38, 1891, is a statute of 
limitation. It operates as a bar to any proceeding against the validity 
of an entry that is not commenced within two years from the date of 
the receiver’s receipt upon the final entry. While statutes of limita- 
tion, like other statutes, must be so construed as to effectuate the 
intention of the legislature, ‘‘yet as they are acts which take away 
existing rights, they should always be construed with reasonable strict- 
ness, and for the benefit of the rights sought to be defeated thereby, 
so far as can be done consistently with their letter and spirit.” Wood 
on Limitations, Sec. 6. 

The purpose of the statute was to protect the entry against any 
adverse proceeding after the lapse of two years from the date of the 
recelver’s receipt upon final entry, whether such proceeding was insti- 
tuted and prosecuted through individual efforts or by the government 
directly through its appointed agents. It did not contemplate that the 
running of the statute might be suspended by the intervention of indi- 
vidual contests or protests, while the government would be debarred 
from defeating the confirmation of a fraudulent entry by similar pro- 
ceedings instituted on its own motion within the time fixed by the 
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_ statute. To so construe the statute would be to restrict the operation 
of the land department in the exercise of that just supervision over 
the disposal of the public lands which is conferred upon it by the 
organic law. Hence there is no reason for restricting the meaning of 
the word ‘‘ protest” as used in the act to proceedings by individuals. 

The word ‘‘contest,” as used in the public land system, has a well 
known meaning. It is technically applied to proceedings against 
entries instituted by persons seeking to acquire a preference right of 
entry under the act of May 14, 1880. The word ‘‘protest” has a 
broader signification, and is applied indiscriminately to every proceed- 
ing against an entry, whether initiated by an individual in defense of 
his own right or as a friend of the government, or whether it is initi- 
ated by the government through its trusted agent. Itis evidently so 
used in the act, and is not restricted to individual action, either by the 
letter or spirit of the act. | 

Ifa mere protestant without personal interest in the result of his 
protest may, by bringing to the notice of the government the inva- 
lidity or illegality of an entry, suspend the running of the statute, and 
defeat the confirmation of an entry, such protest would be equally as 
effective if brought to the notice of the government by the report of 
its own agent. | 

The duty of a special agent is to inyestigate and report upon the 
condition of all entries of public lands in order that fraudulent entries 
may be detected and prevented. He is appointed for that special 
duty. Kvery report made by him adverse to an entry challenges its 
_ validity, and is an actual protest against its allowance. No proceed- 
ing against an entry of public lands comes more directly and strictly 
within the words of the statute, ‘* protest against the validity of such 
entry,” than the adverse report of a special agent. When such report 
is filed within two years from the date of the final receipt, it is a 
‘“‘nending protest” against the validity of such entry within the 
meaning of the statute, and your office will be warranted in inyesti- 
gating such entry before passing it to patent. 


INSTRUCTIONS RELATIVE TO FOREST-RESERVE LIEU LANDS 
SELECTIONS. 


Acts June 4, 1897 (30 Stat., 36), and June 6, 1900 (31 Stat., 614). 


DEPARTMENT OF THE INTERIOR, 
GENERAL a OFFICE, 
Washington, D. C., July 7, 1908. 

Registers and Receivers, United States Land he 

GENTLEMEN: The act of Congress approved June 4, 1897 (80 
Stat., 34, 36), provides among other things with respect to forest 
reserves established and to be established under section 24 of the act. 
of March 8, 1891 (26 Stat., 1095)— 


That in cases in which a tract covered by an unperfected bona fide claim or by a 
patent is included within the limits of a public forest reservation, the settler or 
owner thereof may, if he desires to do so, relinquish the tract to the government, 
and may select in lieu thereof a tract of vacant land open to settlement not exceed- 
ing in area the tract covered by his claim or patent; and no charge shall be made in 
such cases for making the entry of record or issuing the patent to cover the tract 
selected: Provided further, That in cases of unperfected claims the requirements of 
the law respecting settlement, residence, improvements, and so forth, are complied 
with on the new claims, credit being allowed for the time spent on the relinquished 
claims. 

By a subsequent act, approved June 6, 1900 (31 Stat., 614), it is 
declared— 

That all selections of land made in lieu of a tract covered by an unperfected bona 
jide claim, or by a patent, included within a public forest reservation, as provided in 
the act of June fourth, eighteen hundred and ninety-seven * * * shall be con- 
fined to vacant surveyed and nonmineral public lands which are subject to home- 
stead entry not exceeding in area the tract covered by such claim or patent: Provided, 
That nothing herein contained shall be construed to affect the rights of those who, 
previous to October first, nineteen hundred, shall have delivered to the United States 
deeds for lands within forest reservations and make application for specific tracts of 
lands in lieu thereof. 


This provision was reenacted March 8, 1901 (81 Stat., 1037). 
GENERALLY. 


1. Relinquishments under the above acts may include any tract 
within the limits of a forest reserve covered by an unperfected dona 
fide claim under any of the general land laws of the United States, 
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or to which the full legal title has aiseta out of the government and 
beyond the control of the land department by a patent or by that 
which is the full legal equivalent of a patent. 

2. Mineral lands, whether covered by patent or not, can not be — 
relinquished as bases for lieu selections under said acts. 

3. Relinquishments made in pursuance of said acts must be exe- 
_euted, acknowledged, and recorded in the same manner as convey- 
ances of real property are required to be executed, acknowledged, 
and recorded by the laws of the State or ‘Territory in sa hich the lands 
are situated. 

4. Selections after October 1, 1900, are authorized to be made only 
‘of vacant, surveyed, nonmineral lands which are subject to home- 
stead entr y: 

5. Selections filed prior to Osisbes 1, 1900, may embrace unsur- 
veyed lands, but must, within thirty dave fon notice by the local 
officers of the filing in their office of the township plat of survey, be 
made to conform to such survey. 

6. Selections of unsurveyed lands will not be passed to patent until 
after four months following the filing of said plat in the local office. 
This is to enable any person claiming an adverse right therein to 
regularly assert the same. 

7. The land relinquished and the land selected must be, as near as 
practicable, equal in area. 

8. In a selection made prior to the receipt by the local officers 
of the instructions of this office dated January 16, 1900, for less 
land than that relinquished, ninety days from notice is allowed the 
selector in which to make additional selection in full satisfaction of 
such relinquishment, or waive his right to do so, and in default thereof 
the relinguishment and the partial selection will be rejected. ‘This is 
not a new rule, but rather a restatement of the existing practice. 

9. The rule of approximation permitted in entries under the home- 
stead and other public lund laws may properly be applied to selections 
under the acts aforesaid. (See 31 L. D., 225.) 

10. Should a selection be presented, based upon a relinquishment 
or reconveyance to the United States of lands which are not at the 
date of the filing of such selection within the limits of a forest reserve, 
the selection will be rejected, unless it appears that such lands were 
within the limits of such a reserve at the date of the recording on the 
proper records of such relinquishment or reconveyance. 

11. Selections should be filed in the proper land office within a 
reasonable time after the relinquishment or reconveyance has been 
recorded in the manner indicated. | 

12. In all cases where the showing required in these instructions, 
both as to the title or claim ‘to the land relinquished and as to the 
character and condition of the land selected, is not made by the 
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selector at the time of filing the selection, you will reject the selection 
and give due notice thereof to the parties interested, in which notice 
the reasons for your action must be stated. Appeal from such action 
may be taken under the rules as in other cases. At the expiration of 
the time allowed for appeal, you will forward the record with your 
report thereon. 

13. If protest or objection shall be at any time filed against the 
selection, you will forward the same to this office for consideration in 
connection with the selection. 


LAND COVERED BY PATENT OR PATENT CERTIFICATE. 


14. Where the legal title to the relinquished land has passed out of 
the United States, there must be filed with each relinquishment a duly 
authenticated abstract of title showing that at the time the relinquish- 
ment was filed for record the legal title was in the party making the 
relinquishment and that the land was free from lability for taxes, © 
pending suits, judgment liens, and from other encumbrance. 

15. Where the legal title to the relinquished land has not passed 
out of the United States, but patent certificate therefor has issued 
and is outstanding, there must be filed with each relinquishment a 
duly authenticated abstract of title showing that at the time the relin- 
quishment was filed for record the full equitable title was in the 
party making the relinquishment and that the land was free from 
liability for taxes, pending ue judgement liens, and from owe 
encumbrance. 

16. A relinquishment by an individual of land the legal title to 
which has passed out of the United States, or for which patent certifi- 
cate is outstanding, must show whether the person relinquishing is 
married or single; and if married, the wife or husband of such per- 
son, as the case may be, must join in the execution of the relinquish- 
ment in such manner as to effectually bar any right or estate of dower, 
curtesy, or homestead, or any other claim whatsoever to the land 
relinquished, or it must be fully shown that under the laws of the 
State or Territory in which the relinquished land is situated such wife 
or husband has no interest whatever, present or prospective, which 
makes her or his joinder 1 in the relinquishment necessary. 

17. Selections in lieu of Jands covered by patent or patent certifi- 
cate may embrace contiguous or noncontiguous tracts in the same land 
district. 

18. All papers and proofs necessary to complete a selection must be 
filed at one and the same time, and until they are all presented, no 
right will vest under the selection. 

19. A selection based upon land covered by a patent or by a eT 
certificate must be made by the owner of the land relinquished or by 
a duly authorized agent or attorney-in-fact; and when made by an 
agent or attorney-in-fact, proof of authority must be furnished. 
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20. No fees or commissions are required to be paid in any selection 
made in lieu of land covered by a patent or by a patent certificate. 

21. The affidavit to support a selection based upon the relinquish- 
ment of land covered by a patent or by a patent certificate must be 
made by the selector, or by some credible person possessed of the 
requisite personal knowledge in the premises, and must be filed with 
and as a part of the selection. This affidavit must show that the 
selected land is nonmineral in character; that it contains no salt 
springs or deposits of salt in any form, sufficient to render it chiefly 
valuable therefor; and that it is not in any manner occupied adversely 
to the selector. (Form 4-061.) 

22. In making selections in heu of relinquished lands covered by 
patent or patent certificate, Form 4-643, or its equivalent, should be 
used; and in every such selection the selector must show, to the satis- 
faction of the local officers, by affidavit or otherwise, in addition to the 
other proofs required, that the relinquished land does not constitute 
the basis for any other selection made by him, and also whether or 
not the selected land is situated within 6 miles of a mining claim. 

23. Where the selection is within 6 miles of a mining claim or 
within a mineral township you will require the selector, within twenty 
days from the filing of his selection, to begin publication of notice 
thereof at his own expense in a newspaper to be designated by the 
register as of general circulation in the vicinity of the land and pub- 
lished nearest thereto. Such publication must cover a period of thirty 
days, during which time a similar notice of the selection must be 
posted in the local land office and upon each and every noncontiguous 
tract included in the selection. 

24. The notice should describe the land selected and give the date 
of selection, and state that the purpose thereof is to allow all persons 
claiming the selected land under the mining laws, or desiring to show 
it to be mineral in character, an opportunity to file objection to such 
selection with the local officers for the land district in which the land 
is situate and to establish their interest therein or the mineral character 
thereof. 

25. Proof of publication shall consist of an affidavit of the pub- 
lisher, ov of the foreman or other proper employee, of the newspaper 
in which the notice was published, with a copy of the published notice 
attached. Proof of posting upon the land, and that such notice 
remained posted during the entire period required, shall be made by 
the selector or some credible person having personal knowledge of 
the fact. The register shall certify to posting in his office. The first 
and last dates of such publication and posting shall, in all cases, be 
elven. 

26. Where, at the time of the filing of a selection in lieu of relin- 
quished land covered by a patent or by a patent certificate, the show- 
ing required by these instructions is fully made by the selector, the 
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selection will be received by the register and receiver and proper 
notation thereof made upon their records. If publication of notice 
of the selection, as provided in paragraphs 28, 24, and 25 of these 
instructions, is not necessary, the selection, when so received and 
noted of record, will be forthwith forwarded to the Commissioner 
of the General Land Office for his action thereon. If publication 
shall be necessary under said -:paragraphs 238, 24, and 25, the selection 
will, after such publication is completed, be promptly forwarded to the 
Commissioner of the General Land Office for hisaction. The action of 
the Register and Receiver in receiving a selection and making notation 
of the same upon their records will not in itself operate to confer any 
right upon the selector such as to prevent the subsequent rejection of the 
selection, where it is found that the selection as made was defective in 
any essential particular and for that reason should have been rejected. 


UNPERFECTED BONA FIDE CLAIMS NOT COVERED BY PATENT CER- 
TIFICATE., 


27. Where the land relinquished is covered by an unperfected dona 
fide claim, for which no certificate for patent is outstanding, there 
must be filed with the selection a certificate by the recorder of deeds 
or official custodian of the records of transfers of real estate in the 
proper county that no instrument purporting to convey or In any way 
encumber the title to the land, or any part thereof, is on file or of 
record in his office; or if any such instrument or instruments be on 
file or of record therein, the certificate must show the facts. 

28. A selection in lieu of an unperfected claim not covered by 
patent certificate must in all respects conform to the law under which 
such unperfected claim is held, and will be subject to the payment of 
such fees and commissions as would be required under the statute to 
complete the unperfected claim in lieu of which the selection is made. 

29. If the land relinquished is covered by an unperfected claim, 
such asa homestead or desert entry, to which certificate for patent 
has not issued, and the law under which the claim was initiated requires 
that Jand taken thereunder must be in one body, the same requirement 
must be observed in making the lieu selection. 

30. A selection of land in lieu of an unperfected claim held under 
the settlement laws, if credit for residence on the unperfected claim 
be desired, must, in addition to other proofs, be accompanied by the 
affidavit of the selector, corroborated by two witnesses, showing when 
residence was established on the unperfected claim and the duration of 
such residence. In such a case, unless the selector has resided upon, 
cultivated, and improved the relinquished unperfected claim for the 
full period required by law to earn a patent thereto, he must establish 
and maintain a residence on the land selected, and cultivate and improve 
the same for the full period required by law to earn a patent, less the 
time spent upon the relinquished unperfected claim. 
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31. If the relinquished unperfected claim be not one held under the 
settlement laws, the affidavit as to residence required by the preceding 
paragraph need not be furnished; but in either case the selector must 
make affidavit that he has not sold, assigned, mortgaged, or contracted 
to sell, the land covered by the relinquished unperfected claim. 

32. In case a settler on an unsurveyed tract within a forest reserve 
desires to make a change of settlement to land outside of the reserve 
and receive credit for previous residence on the relinquished claim, he 
must file his selection in the same manner as provided with respect to 
selections in lieu of other unperfected claims, accompanied by the affi- 
davit as to residence required in such cases, and should describe his 
unsuryeyed claim with sufficient accuracy to enable the local land off- 
cers to approximately determine its location. 

33. In making selections in leu of relinquished unperfected bona 
Jide claims, not covered by patent certificate, Form £-634, or its equiv- 
alent, should be used; and every such selection must also be supported 
by affidavit the same as required by paragraph 21 of these instructions 
(Form 4-061@). In such selection special notice of the selection by 
publication or otherwise will not be required. 

84. Selections in lieu of relinquished unperfected dona jrde claims 
not covered by patent certificate, where the essential requisites shall 
have been fully complied with by selectors at the time of filing their 
selections, will be received and noted of record in the same manner 
and upon the same conditions as provided in paragraph 26 of these 
instructions, and will be forthwith forwarded to the Commissioner of 
the General Land Office for his action thereon.- 

35. A strict observance of these instructions will be required. 

All previous circulars or instructions in conflict herewith are hereby 
revoked. 

Very respectfully, 
| BincerR HERMANN, 
Commasstoner. 
Approved: 
K. A. Hircncocnr, Secretary. 


4— 643. PERFECTED CLAIMS. 


SELECTION IN LIEU OF LAND IN 
(Act June 4, 1897.) 





FOREST RESERVE. 


To the Register and Receiver, 
United States Land Office. 





GENTLEMEN: 

I am the owner of the Meridian, containing acres; that said land is 
situate and lying within the boundaries of the Forest Reserve; that I desire 
to relinquish and reconvey said Jand unto the United States, and in lieu thereof to 
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acres, under 








select the land district, State of , and containing 
the provisions of the act of June 4, 1897 (30 Stat., 36). 

In compliance with the regulations under said act I have made, executed, and 
caused to be recorded in the proper county and State, a deed of reconveyance to the 
United States of the tract first above described and situate within said Forest 
Reserve, and in relation thereto have caused a proper abstract of title to be made 
and authenticated, both of which are herewith submitted. 

There are also submitted certificates from the proper officers showing that the land 
relinquished, or surrendered, is free from encumbrance of any kind; also that all 
taxes thereon, to the present time, have been paid, and an affidavit showing the 
lands selected to be nonmineral in character and unoccupied. 1 therefore ask that a 
United States patent issue to me for the tract or tracts thus selected. 


ee 











Dated, 








LAND OFFICE AT ; 
, 190—. 

I, , Register of the land office, do hereby certify that the land above 
selected, in lieu of the land herein relinquished to the United States, is free from 
conflict, and that there is no adverse filing, entry, or claim thereto. 




















? 
? | Register. 
Selection approved by the Commissioner of the General Land Office, per letter 



































‘“R”’ to Register and Receiver , L90—. 
, Div. R.” 

Application. 

iNo.—. 

4—634. 
HOMESTEAD. 
(Act June 4, 1897.) 
Lanp OFFICE at , 
, 190—. 
J, - , whose post-office address is ; , do hereby apply to 


enter, under section 2289, Revised Statutes of the United States, and the act of 
Congress approved June 4, 1897 (30 Stat., 36), the of section , in town- 



































ship , of range —, containing acres, in lieu of the of section 
, in township , of range , in the district of lands subject to sale 
at , containing acres, which latter land is within the Forest 





Reserve, and all right, title, and interest in or to same has been relinquished by me 
to the United States. 








Lanp OFFICE aT ° 

, 190—. 
I, , Register of the land office, do hereby certify that the above 

application is for lands of the class which the applicant is legally entitled to 

enter under section 2289, Revised Statutes of the United States, and the act of Con- 

gress approved June 4, 1897 (30 Stat., 36), and that there is no prior valid adverse 


right to same. !- 























} 


Register. 


11f land applied for is unsurveyed, insert ‘‘ subject to any prior valid adverse right,” and erase “and 
that there 18 no prior valid adverse right to same.” 


Pe ae 
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HOMESTEAD AFFIDAVIT. 





U. 8. Laxp OFFick at —_, 
, 190—. 
i , of , having filed my application No. — for an entry 
under section 2289, Revised Statutes of the United States, and the act of Congress 
approved June 4, 1897 (30 Stat., 36), do solemnly swear that I am not the proprietor 
of more than one hundred and sixty acres of land in any State or Territory; that I 
am ! ; that my said application is honestly and in good faith made for the pur- 
pose of actual settlement and cultivation, and not for the benefit of any other person, 
persons, or corporation, and that I will faithfully and honestly endeavor to comply - 
with all the requirements of law as to settlement, residence, and cultivation necessary 
to acquire title to the land applied for; that I am not acting as agent of any person, 
corporation, or syndicate in making such entry, nor in collusion with any person, 
corporation, or syndicate to give them the benefit of the land entered, or any part 
thereof, or the timber thereon; that I do not apply to enter the same for the purpose 
of speculation, but in good faith to obtain a home for myself, and that I have not, 
directly or indirectly, made, and will not make, any agreement or contract, in any 
way or manner, with any person or persons, corporation’ or syndicate whatsoever, 
by which the title which I might acquire from the government of the United States 
should inure, in whole or in part, to the benefit of any person except myself; and 
further, that since August 30, 1890, I have not entered under the land laws of the 
United States or filed upon a quantity of land, agricultural in character and not 
mineral, which, with the tracts now applied for, would make more than three 
hundred and twenty acres, except , and that I have not heretofore made any 
entry under the homestead laws, except 



































(Sign plainly with full Christian name.) 







































































Sworn to and subscribed before me this day of , 190—, at my office, 
at , in county, 
SPECIAL AFFIDAVIT. 
(Act June 4, 1897.) 
U. 8. Lanp OFFICE AT : 
, 190—. 

, being first duly sworn, on oath says he is the identical person who 
made - entry at the U. 8. Land Office of the , section , in 
township of range , containing acres; that he settled upon said 
land ; that he built a house thereon of (kind) (size) ; that he 
(and his family) ha— lived therein continuously from to (except 











\; that he has cultivated acres and raised crops thereon; that 
he has been over each and every legal subdivision thereof and knows the character 
of same, and that it is nonmineral in character, and is land subject to entry under 
the homestead laws; that he has placed thereon improvements to the value of 


$ 











(Sign plainly with full Christian name.) 


1 Here insert statement that affiant is a citizen of the United States, or that he has filed his declara- 
tion of intention to become such, and that he is the head of a family, or over twenty-one years of 
age, as the case may be. It should be stated whether applicant is native born or not, and if not, a 
certified copy of his certificate of naturalization, or declaration of intention, as the case may be, must 
be furnished. 
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day of 





Sworn to and subscribed before me this 


, 190—, at my office, 
, in county, ; 











at 


ve ere 
. 





, of ; , and , ol ; , being first 
duly sworn, on oath, each for himself, and not one for the other, say that they know 
the above affiant, , and the land embraced in his homestead entry 
within the Forest Reserve; that they have heard read the above affidavit, 
and of their own knowledge know the statements therein made are true; that they 
have no interest in said claim or the land sought to be entered in lieu thereof by said 
affiant. | 
































el 
> 








, 190—, at my office, 








Sworn to and subscribed before me this day of 


, in county, 











at 


ee esd 
* 


4—061a. 


AFFIDAVIT FOR SELECTIONS 
Under act of June 4, 1897 (30 Stat., 36). 
(Forrest RESERVES. ) 


To be made by the selector, or other credible person cognizant of the facts, before an officer 
authorized to adnvinister oaths. Before being sworn, affiant should be advised of penal- 
ties of a false oath. 


Unrrep States Lanp OFFIcE, 




















’ | 
, 190—. 
, being duly sworn according to law, deposes and says that he is a 
citizen of the United States, and that his post-office address is ; ; that 








he is well acquainted with the character and condition of the following-described 
land, and with each and every legal subdivision thereof, having personally exam- 
ined the same, to wit: — ; that his personal knowledge of said land enables him 
to testify understandingly with respect thereto; that there is not, within the limits 
of said land, any known vein or lode of quartz or other rock in place hearing gold, 
silver, cinnabar, lead, tin, or copper; that there is not, within the limits of said land, 
any known deposit of coal, or any known placer deposit, oil, or other valuable min- 
eral; that said Jand contains no salt spring, or known deposits of salt in any form, 
sufficient to render it chiefly valuable therefor; that no portion of said land is claimed 
for mining purposes under the local customs or rules of miners, or otherwise; that 
said land is essentially nonmineral in character, has upon it no mining or other 
improvements, and is not in any manner occupied adversely to the selector; and that 
the selection thereof is not made for the purpose of obtaining title to mineral land. 











I hereby certify that the foregoing affidavit was read to affiant in my presence 
before he signed his name thereto; that said affiant isto me personally known (or 
has been satisfactorily identified before me by ), and I verily believe 
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him to be a credible person and the person he represents himself to be; and that 
this affidavit was subscribed and sworn to before me at my office in : 
on. this day of , 190—. 














SETTLERS ON NAVAJO INDIAN RESERVATION—ACT OF JULY 1, 1902, 


INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL Lanp OFFICR, 
Washington, D. C., July 271, 1908. 
Register and Recewer, Prescott, Arizona. 

GrenTLemMEN: Your attention is invited to an act of ee 
approved July 1, 1902 (82 Stat., 657), entitled, ‘‘An act authorizing 
the adjustment of rights of settlers on the Navajo Indian reservation, 
Territory of Arizona,” providing: 

That all lands claimed by actual settlers or persons to whom valid rights attach, 
who settled upon or occupied any part of the public lands of the United States prior 
to the date of the executive order of January sixth, eighteen hundred and eighty, 
extending the boundaries of the Navajo Indian reservation, in the Territory of 
Arizona, and which were included in said executive order, are hereby excepted 
from the operations thereof, and said settlers are hereby granted authority to estab- 
lish their rights and secure patents for any of said lands to which they have a valid 
title under the public land laws of the United States. 

The only laws applicable thereto, by reason of settlement and occu- 
pation, will be the pre-emption, homestead, coal and mineral laws, 
and the ordinary blanks applicable to each class of entry will be used, 
but in addition to the usual affidavits you will require each of them to 
show, by affidavit, the date of settlement on or occupancy of the land 
to which claim is made, which date must be prior to January 6, 1880, 
continuing your regular series of numbers, but indicating upon the 
entry papers and abstracts that the entries are made under the act of 
July 1, 1902, Navajo Indian reservation lands. 

There 1s bit one township therein surveyed, namely, township 26 
north, range 28 east, G. and 8. R. Meridian, and from the information 
in this office the two upper tiers of sections only are included in the 
land affected by this act, and the records of this office do not show 
any entries for lands therein. 

I enclose for your guidance a map of Arizona, on which is delineated, 
in red ink, the boundaries of the lands to which this act applies, and 
you will be governed by the terms thereof, and in accordance with the 
general laws under which claims have been satisfactorily shown to 
have been initiated prior to the date of said executive order of Janu- 
ary 6, 1880. 
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You will give information of the passage of the act of aly 1, 1902, 
to the loval papers as a matter of news. 
Very respectfully, 
OO Bincer Hermann, Cominessioner. 
Approved: 
Tuos. Ryan, Acteng Secretary. 


CONTEST_HOMESTEAD ENTRY. 
JACOBY v. KUBAL. 


Where a woman makes an application for homestead entry as a deserted wife, and 
subsequently procures a divorce on the ground of desertion, and entry upon her 
application is afterward allowed, in a contest against such entry, on the ground 
of fraud and collusion, the Department is not bound by the finding of fact made 
by the court in the divorce proceeding, but may determine from the proof 
whether or not she was a deserted wife at the time of her application. 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. V. P.) Office, July 24, 1902. (A. S. T.) 


On June 24, 1895, James J. Kubal made homestead entry for the 
SW. 4o0f Sec. 14, T. 96 N., R. 62 W., Mitchell land district, South 
Dakota. 

On August 28, 1895, he eolinquncied said entry, and filed an appli- 

cation to make entry for the NE. 4 of Sec. 25, T. 27 N., R. 66, same 
land district. He subsequently applied to amend his application, So 
as to embrace the NW. dof Sec. 29, T. 97 N., R. 65 W., in leu of 
the land therein described. His application to make said entry was 
based on the ground that he could not live on the land first entered by 
him owing to the presence of poison ivy on the land which seriously 
affected his health. 

By departmental decision of August 19, 1897 (25 L. D., 182), he 
was allowed to amend his application and to files said entey:.. 

On August 26, 1897, Anna Kubal, claiming to be the deserted wife 
of Joseph Kubal, applied to make homestead entry for said NW. { of 
Sec. 29, T. 97 N., R. 65 W. Her application was rejected by the local 
officers for conflict with said application of James J. Kubal, and 
she appealed to your office. 

On September 9, 1897, Jacob Jacoby filed his affidavit, alleging that 
James J. Kubal was the same person who, under the name of Joseph 
Kubal, had, on March 26, 1891, made homestead entry for the SW. 4 
of Sec. 32, T. 98 N., R. 67 W., in said district. Said affidavit seems 
to have been filed as a protest against the allowance of said entry to 
James J. Kubal, but said Jacoby did not apply to make entry for said 
tract. 

On September 25, 1897, Anna Kubal filed the withdrawal by James 
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J. Kubal of his said application to enter said tract, and at the same 
time filed her second Aeon to enter the same as the deserted wife 
of Joseph Kubal. 

It seems that a hearing was ordered on Jacoby’s said sides it and 
set for October 19, 1897, but on October 13, 1897, the local officers 
held that the withdr awal of James J. Kubal’s application was a relin- - 
quishment of his right to the land, and was the result of Jacoby’s con- 
test, and they awarded to Jacoby a preference right of entry for the 
land, and rejected said application of Anna Kubal. 

On December 17, 1897, Anna Kubal again applied to enter the land, 
and her application was held to await the determination of the case of 
James J. Kubal, which had not then been closed, and from that action 
of the local officers she appealed. 

On February 8, 1898, your office held that Jacoby bad not earned a 
preference right of entry; that Anna Kubal was qualified to make 
entry; that she had kept alive her first application by ber appeal, and 
that her right thereunder attached upon the filing of James J. Kubal’s 
withdrawal of his application, and that she should be allowed to make 
entry for the land. | 

Jacoby appealed to this Department, where, on September 14, 1899, 
a decision was rendered (29 L. D., 168), affirming said decision of your 
office. 

On November 18, 1899, Jacoby filed his protest against the allowance 
of said entry by oo cecas on the ground that she was nel emai 
and collusion with ie patent. Toseph Kubal; that ie was not a 
deserted wife, and that she had ommitted pening when she swore in 
her said application that she was such; that she had fraudulently 
obtained a divorce from her husband, the said Joseph Kubal, in order 
that she might make said entry. 

On December 11, 1899, Jacoby applied to make entry for said land. 

On December 29, 1899, Anna Kubal made homestead entry for said 
tract under section 12 of the act of August 15, 1894 (28 Stat., 286), 
and receiver’s receipt for $80 was issued to her. 

On January 8, 1900, Jacoby filed an amended affidavit, charging 
that she had committed perjury in making said entry, and that she 
and the said Joseph Kubal, a/zas Joseph J. Kubal, adzas James J. 
Kubal, were then living together as husband and wife, and had done 
so ever since she filed said application. 

A hearing was had, both parties appearing and offering testimony. 

On May 4, 1901, the local officers found that the entry was fraudu- 
lent from its inception; that it was made through fraud and collusion 
on the part of the said Anna Kuba] and Joseph Kubal; that the said 
Anna Kubal was not at the time of filing ber said application a 
deserted wife, and that she was therefore not qualified to make said 
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entry, and they recommended that the entry be canceled and that 
Jacoby be given a preference right of entry for the land. 

She appealed to your office, where, on February 4, 1902, a decision 
was rendered reversing the action of the local officers, dismissing 
Jacoby’s contest, and holding the entry intact, and from that decision 
Jacoby has appealed to this Department. . 

On the hearing the defendant introduced in evidence a certified 
transcript from the records of the circuit court of Charles Mix 
county, South Dakota, showing that on September 30, 1897, said court 
rendered a decree dissolving the bonds of matrimony subsisting 
between the defendant and Joseph J. Kubal; that said court had 
jurisdiction of the parties, and that said court found that said Joseph 
J. Kubal and Anna Kubal were married on July 7, 1890; that. they 
had five children, and that about May 1, 1896, Joseph J. Kubal aban- 
doned and deserted the said Anna Kubal, without justifiable cause, 
and continued to so abandon and desert her up to the time of the ren- 
dition of said decree. It 1s also recited in said decree that Joseph J. 
Kubal made no appearance or defence to said action, and she objected 
to the introduction of any evidence by the contestant, except such as 
would tend to show that she had remarried subsequent to said divorce 
and prior to making said entry, on the ground that all allegations in 
said affidavit of contest, except that she was the wife of Joseph Kubal, 
were res judicata. | 

The proof shows that Joseph Kubal is the same person who by the 
name of James J. Kubal made said entry, on June 24, 1895, for the 
SW. 4+ of Sec. 14, T. 96 N., R. 62 W., and who, on August 28, 1895, 
relinquished said entry and applied to enter the NE. 4 of Sec. 25, T. 
27 N., R. 66, which application he was allowed to amend so as to 
embrace the land in controversy. — 

It is shown by the testimony of several persons who lived near 
them, and saw them often from 1895 to the time of the hearing, that 
Joseph Kubal and Anna Kubal, during all that tine, lived together as 
husband and wife; that he managed their affairs as head of the family, 
and that he spoke of her, in her presence, as his wife; and the proof 
shows that he accompanied her to the land office when she first applied 
to enter the land in question, as his deserted wife, and that at the very 
moment when she filed said application alleging that she was his 
deserted wife he was taking care of their children in a room near the 
land office. In fact, it is clearly shown by the proof that he has never 
deserted her, but up to the time of the hearing continued to live with 
her and to speak of her, in her presence, as his wife; he was there 
when the notice of contest was served on her, and on being told by 
the officer that he had a notice to serve on his wife, who was present, 
he pointed to her and said: ‘‘ there she is.” 

Both Joseph Kubal and Anna Kubal were examined as witnesses in 
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her behalf, and their testimony in many material respects is shown to be 
false by the testimony of divers disinterested witnesses, and the local 
officers before whom they testified say in their report that ‘‘it is 
apparent they have not the slightest regard for the solemnity of an 
oath,” and they characterize their effort to acquire the land in question 
as ‘Sone of the most flagrant and audacious pieces of fraud ever 
attempted to be perpetrated upon the government,” and the evidence 
fully warrants that finding. 

But it is insisted that inasmuch as it was found by said circuit court 
in said divorce proceeding that the defendant was deserted by her hus- 
band about May 1, 1896, and that he continued such desertion up to 
September 30, 1897, that therefore this Department can not in this 
- proceeding inquire into the question of desertion, but is bound by the 
finding of said court upon that question, the substance of the conten- 
tion being that it is immaterial whether or not she was actually a 
deserted wife, it being sufficient to show that said court, from the 
proof offered in said divorce suit, found her to have been such at the 
time when she filed said application. 

It is, however, not necessary to inquire into the good faith of the 
divorce proceedings, nor will this Department do so. Whether said 
proceedings were in good faith or not, this Department is not bound to 
accept the findings of facts made by the court in the divorce proceed- 
ing’s a8 conclusive in this case, and the contestant had a right to show by 
proof, as he has done, that at the time Anna Kubal filed her applica- 
tion she was not a deserted wife and was therefore not qualified to 
make a homestead entry. But it is argued that, although at the time 
she filed her application she may not have been qualified to make the 
entry, yet at the time when she made the entry, which was subsequent 
to the divorce, she was an unmarried woman, the head of a family, 
and hence qualified to make entry, and this seems to have been the 
case, because, however fraudulent may have been the divorce proceed- 
ing, the decree of the court granting the divorce was valid, and gave 
to her all the rights and privileges of an unmarried person, and she 
was thereafter consequently qualified to make an entry. But before 
she made the entry Jacoby had filed his affidavit, charging fraud and 
collusion between her and Joseph Kubal in the filing of her application, 
and he had also filed his application to make entry for the land, and 
her said entry should not have been allowed in advance of a hearing 
on Jacoby’s affidavit and a determination of his rights in the premises. 

Not only was this entry fraudulent from its inception, for the reasons 
-hereinbefore stated, but it was evidently made for the benefit of Joseph 
Kubal; he had acquired title to one tract of land under the homestead 
laws; had sold it for $1,000; had made entry for another tract which 
' he relinquished and applied for the land in controversy; Jacoby had 
filed his affidavit of protest, in which he charged that Kubal had 
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exhausted his homestead right, and Kubal, fearing that his application 
would be rejected, withdrew the same in favor of Anna Kubal, who 
was then his wife, and with whom he was then living; and all the cir- 
cumstances in the case indicate that her entry was made for his benefit. 

Your said decision is therefore reversed, said entry of Anna Kubal 
will be canceled, and Jacoby will be allowed to make entry EO the 
land. 


SCHOOL LAND—-INDEMNITY—ACT OF MARCH 3, 1893. 
STATE OF WASHINGTON ». NORTHERN Paciric Ry. Co. 


The preference right of selection granted to certain States, including the State of 
Washington, by the act of March 3, 18938, includes the right to select indemnity 
for losses occurring to the grant made to said State in support of common schools. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) * July 25, 1902. (F. W. C.) 


The oMnOn: Pacific Railway Company has appealed from your 
office decision of February 24, last, pols for cancellation its indem- 
nity selection made of the S. $ of NE. +, NW. $ of NE. 4, and E. 4 
of NW. 4, Sec. 17, and all of Sec. 29, T. 31 N., R. 38 E., Bo srane 
land district, Washington, for conflict with the selection made of said 
lands by the State of Washington: as indemnity for certain specified 
school sections lost in place. 

The lands in question are within the indemnity limits of the grant 
made in aid of the construction of the Northern Pacific railroad, and 
the plat of survey of the township was officially filed April 3, 1901. 
On that day the Northern Pacific Railway Company filed in the local 
land office its list of indemnity selections, No. 54, including the tracts 
here in question, which was accepted by the local officers upon the 
‘ proper payment of fees. 

May 20, following, there was filed in the local land Cake: a list of 
selections in lieu of school sections lost in place, which list included | 
the tracts here in question, and said list was rejected by the local 
officers for conflict with the prior indemnity selection filed by the 
Northern Pacific Railway Company. From said rejection the State 
appealed, claiming a preference right of selection under the act of 
March 3, 1893 (27 Stat., 599). 

Your office decision sustains the claim of the State and for that rea- 
son holds the selection by the railway company for cancellation; from 
which appeal has been taken to this Department. 

It is claimed on bebalf of the railway company that this preference 
right of selection, granted the State by the act of March 3, 1898, was 
merely to fill its grants of quantity made by the act of February 22, — 
1889 (25 Stat., 676), and did not include the right to make selection 
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under its school grant in lieu of losses occurring in sections 16 and 36 
in place. It is also claimed that the State has selections of record 
under its school grant exceeding the total amount of lands lost in 
place. 

Did the pr eference right of selection granted by the act of March 3, 
1898, include the right to select indemnity for losses occurring to the 
erant made to the State in support of common schools? 

By said act it is provided that certain States, amone them the State 
of Washington— 


shall have a preference right over any person or corporation to select lands subject to 
entry by said States granted to said States by the act of Congress approved February 
22, 1889, fora period of sixty days after lands have been surveyed and duly declared 
to be subject to selection and entry under the general land laws of the United States. 


It is but necessary therefore to inquire whether the act of February 
22, 1889, made a grant in lieu of school sections lost in place, for if it 
did this right of selection is clearly included within the preference 
right of selection granted the State by said act of 1893. | 

Section ten of the act of February 22, 1889, sepra, grants to the 
proposed State of Washington, together with other proposed States 
therein named, upon their admission into the Union, sections num- 
bered 16 and 36, in every township of said proposed States— 


and where such sections, or any parts thereof, have been sold or otherwise disposed 
of, by or under the authority of any act of Congress, other lands equivalent thereto, 
in legal subdivisions of not less than one quarter section, and as contiguous as may be 
to the section in lieu of which the same is taken, are hereby granted to said States 
for the support of common schools, such indemnity lands to be selected within said 
States in such manner as the legislature may provid e; with the approval of the Sec- 
retary of the Interior. | 


This act clearly grants to the State of Washington other lands in 
lieu of the portions of sections 16 and 36 lost in place, and it follows 
that the right to make such selections is clearly included within the 
preference granted to the State of Washington by the act of March 3, 
1893, supra. This being so, any selection made by the railway com- 
pany within the period of preferred right of selection granted to the 
State, is subject to the assertion of that right by the State within the 
time named. ‘The selection in question having been made within the 
period of sixty days after the township plat was duly declared filed 
and the lands therein held to be subject to selection and entry, the 
local officers erred in rejecting said selection. 

Relative to the claim that the State has of record selections made 
under the school grant in excess of the total amount of lands lost in 
place, it is but necessary to say that in making indemnity school . 
selections the State is required to state a basis for each selection, so 
that the grant can not be exceeded unless the same loss is used more 
than once. ~ 
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There is no claim made that the bases assigned for the selections in 
question are for any reason faulty, and your office decision finds them 
to be good. Said decision is therefore accordingly affirmed, and, upon 
completion of the selection by the State, within a time to be fixed by 
your office, the selection by the railway company will be canceled. 


LANDS IN FORMER UTE INDIAN RESERVATION SUBJECT TO HOMESTEAD 
ENTRY—ACT OF JUNE 138, 1902. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, D. C., July 25, 1902. 
REGISTERS AND RECEIVERS, , 
Glenwood Springs, Gunnison, 
Montrose, and Durango, Colorado. 
GENTLEMEN: ; | 

Your attention is called to the provisions of the act of Congress of 
June 138, 1902 (82 Stat., 384), entitled ‘‘An act providing for free 
homesteads in the Ute Indian reservation in Colorado,” which reads ° 
as follows: a 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the provisions of the homestead laws be, and are hereby, 
extended over and shall apply to the lands included within the limits of the former 
Ute Indian reservation in Colorado not included in any forest reservation, in addi- 
tion to the provisions of existing laws relating to cash entries thereon: Provided, 
That no selection or entry of lands in lieu of land included within a forest reservation 
or of soldiers’ or sailors’ additional homesteads shall be allowed within said limits. 

Src. 2. That all sums of money that may be lost to the Ute Indian fund by reason 
of the passage of this act shall be paid into the fund by the United States, and all 
moneys received by reason of the commutation of any homestead entry shall be 
credited to said Ute Indian fund. 

Sec. 3. That no lands shall be included in any location or settlement under the 
provisions of this act on which the United States Government has valuable improve- 
ments. 

You will observe that the law makes no change in existing laws 
relating to entries of these lands, beyond extending the provisions of 
the homestead laws over all of the vacant lands in said reservation, 
excepting lands included in any forest reservations, and lands on which . 
the United States Government has valuable improvements. 

You will also observe that no selection or entry of ‘lands, in lieu of 
land included within a forest reservation, or of soldiers’ or sailors’ 
. additional homesteads can be allowed for these lands. 

Homestead entrymen under this act will be required to pay the 
usual fee and commissions, and for excess in area over 160 acres, when- 
ever any occurs.” You will also require entrymen who commute their | 
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entries to pay, in addition to the price per acre, the usual final home- 
stead commissions. | 
You will open a separate series of numbers for the homestead 
entries, beginning with number one, reporting them in separate and 
special abstracts, and report and account for the same in your regular 
monthly and quarterly Ute Indian reservation account. Commutation 
entries under the act should be given the regular serial numbers of 
the Ute Indian reservation cash entries, and the money accounted for 
as in those cases. | 
Very respectfully, 
BiIncER HERMANN, Commsszoncr. 
Approved: | 
THos. Ryan, Acteng Secretary. 


NEW MEXICO—SCHOOL LAND—SALINE LAND—ACT OF JUNE 21, 1898. 
TERRITORY OF New MEXICo. 


Until the passage of the act of January 31, 1901, the policy of the government 
was to reserve saline lands from disposition under any of the public land laws, 
whether relating to the disposition of agricultural lands or relating to the 
location and purchase of mineral lands, excepting as provided by the act of 
January 12, 1877. 

The grant made by section 1 of the act of June 21, 1898, isa grant in presenti, and 
upon the approval of said act the absolute title in fee to all sections 16 and 36 
in the Territory of New Mexico which were then identified by the public 
surveys became immediately vested in said Territory, in so far as such sections 
embraced lands not known to be otherwise than of the character subject to 
the grant. 

Land in a surveyed section numbered 16 or 36 in the Territory of New Mexico, 
known to be saline in character at the date of the act of June 21, 1898, did 
not pass to the Territory under the grant of said sections for the support of 
common schools made by section 1 of said act, but passed to the Territory under 
the grant of saline lands by section 3 thereof. Land in a surveyed section 
numbered 16 or 36 not known to be saline in character at the date of said act, 
passed to the Territory under the grant made by section 1. 


Acting Secretary yan to the Commissioner of the General Land Office, 
(S. V. P.) July %, 1902. (A. B. P.) 


The Department is in receipt of a communication of your office, 
dated July 8, mute, relating to the listing by the Territory of New 
Mexico of the I. 3 of the NE. ¢ of Sec. 36, T. 3 N., R. 19 W., Santa 
Fe land district, as haging paced under the orant of saline lands to 
said Territory, for university purposes, made by section 8 of the act 
of June 21, 1898 (80 Stat., 484). 

The question presented by the communication is, whether the tract 
described inured to the Territory under the grant to it of sections 16 
and 36 in every township therein, for the support of common schools, 
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made by section 1 of the act referred to, or under the grant of saline 
lands for university purposes made by section 3 of said act. 
The provisions of said sections 1 and 38, in so far as material here, 


are as follows: 


That sections numbered sixteen and thirty-six in every township of the Territory 
of New Mexico, and where such sections, or any parts thereof, are mineral or have 
been sold or otherwise disposed of by or under the authority of any act of Congress, 
other non-mineral lands equivalent thereto, in legal subdivisions of not less than 
one-quarter section, and as contiguous as may be to the section in lieu of which the 
same is taken, are hereby granted to said Territory for the support of common 
schools, such indemnity lands to be selected wathtn sald Ternary 2 in such manner 
as is hereinafter provided: 

Sec. 3. That lands to the extent of two townships in quantity, authorized by the 
sixth section of the act of July twenty-second, eighteen hundred and fifty-four, to 
be reserved for the establishment of a university in New Mexico, are hereby granted 
to the Territory of New Mexico for university purposes, to be held and used in 
accordance with the provisions in this section; and any portions of said lands that 
may not have been heretofore selected by said Territory may be sélected now by 
said Territory. That in addition to the above, sixty-five thousand acres of non- 
mineral, unappropriated and unoccupied public land, to be selected and located as 
hereinafter provided, together with all saline lands in said Territory, are hereby 
granted to the said Territory for the use of said university, and one hundred thou- 
sand acres, to be in like manner selected, for the use of an agricultural college. That 
the proceeds of the sale of said lands, or any portion thereof, shall constitute per- 
manent funds, to be safely invested, and the income thereof to be used exclusively 
for the purposes of such university and agricultural college, respectively. 


The uniform policy of the government since the inauguration of the 
public land system has been to reserve lands containing valuable 
deposits of mineral, of any kind or nature, from grants for the bene- 
fit of schools, to aid in the construction of railroads, or for other pub- 
lic purposes, whether expressly excluded from such grants or not; 
and until the passage of the act of January 31, 1901 (81 Stat., 745), 
whereby all unoccupied lands of the United States containing salt 
springs, or deposits of salt in any form, and chiefly valuable therefor, 
were ‘declar ed to be subject to location aad purchase under the provi- 
sions of the law relating to placer mining claims, the policy of the 
government was to reserve saline lands from disposition under any of 
the public land laws, whether relating to the disposal of agricultural 
lands or relating to the location and purchase of mineral lands, except- 
ing as provided by the act of January 12, 1877 (19 Stat.; 221), the 
provisions of which are not material here. (See Morton v. Nebraska, 
21 Wall., 660; Salt Bluff Placer, 7 L. D., 549; Southwestern Mining 
Co., 14 i D., 597.) 

In addition to the stated general and uniform policy of the govern- 
ment to reserve saline and other mineral lands from disposition other- 
wise than under laws specially providing for their disposal, it is to be 
observed that mineral lands were expressly excluded from the grant 
of sections 16 and 86 to the Territory of New Mexico by section 1 of 
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the act of cee 21, 1898, for the support of common schools, and 
other lands were gr anted | in heu thereof. 

The grant by section 1 of the act was and is in terms a Seah mn 
presentt, and upon the approval of the act the absolute title in fee to 
all sections 16 and 36 in the Territory which were then identified by 
the public surveys became immediately vested in the Territory, in so 
far as such sections embraced lands not then known to be otherwise 
than of the character subject to.the grant. With respect to lands 
which were not surveyed at the date of the act, the grant would attach 
to sections 16 and 86 of the various townships, and the title thereto 
become vested in the Territory, whenever such sections should there- 
after be identified by survey, except to the extent that at the date 
of the survey the same might be known to embrace lands not of ie 
character contemplated by the grant. 

The records of the General Land Office show that the section 36, 
embracing the tract here in question, was surveyed long prior to the 
passage of the act of June 21, 1898. Whether said tract inured to the 
Territory under the grant of sections 16 and 36 made by section 1 of 
the act, or under the grant of saline lands made by section 3 of the 
act, depends, therefore, upon whether the land was known to be saline 
in character at the date of said act. If it was known saline land at 
the date of the act it did not pass to the Territory under the grant by 
section 1, but did pags to the Territory under the grant of saline lands 
by section 3. If the tract was not known to be saline in character at 
the date of the act, then it passed to the Territory under the grant by 
said section 1. | 

As there is nothing in the communication of your office to show 
whether the tract in question was known saline land at the date of the 
act of June 21, 1898, it can not be now decided whether the same 
inured to the Territory under section 1 or under section 3 of said act. 
You are therefore directed to ascertain the facts with respect to the 
matter, and to thereupon adjudicate the case in accordance with the 
_ principles herein announced. The list embracing the tract in ques- 
tion, submitted with your said communication, is, for the reasons 
herein stated; returned without my approval. When it shall have 
been determined whether said tract inured to the Territory under sec- 
tion 1 or section 3 of the act of 1898, the list will be resubmitted with 
or without the tract in question, as may be, in accordance with the 
determination made. | 
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INSTRUCTIONS RELATIVE TO SALE OF UMATILLA INDIAN RESERVA- 
TION LANDS, OREGON—ACT OF JULY 1, 1902. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
Washington, D. C., July 29, 1902. 
Register and fecewer, Lagrande, Oregon. 
GENTLEMEN: 

I inclose herewith a printed copy of the act of Congress approved 
July 1, 1902 (82 Stat., 780), providing for the sale of the unsold 
portion of the Umatilla Indian reservation. 

The law directs that the lands which were not sold at ‘he public sai 
of said lands heretofore held, at the price for which they had been 
appraised, under the pronicns of the act of March 38, 1885 (23 Stats., 
340), shall be sold at private sale at not less than the appraised valne 
thereof, and in conformity with the provisions of said act, thereby 
changing the former law only as to the manner of disposal of said lands, 
and giving a preference right to bona fide settlers thereon who have, 
prior to July 1, 1902, settled and made substantial improvements upon 
any of said lands with the intent of permanently residing upon the same 
as a homestead, to purchase the lands so settled upon at any time within 
ninety days ater that date. 7 

The amount that any applicant may purchase is still limited to one 
hundred and sixty acres of untimbered lands and an additional forty 
acres of timbered lands; and no person will be permitted to purchase 
timbered lands unless he is also the purchaser of untimbered lands. 

‘The terms of payment will be the same as under former sales, viz.: 
for untimbered lands, one-third at the time of purchase, one-third in 
one year, and one-third in two years from date of sale, with interest 
on the deferred payments at the rateof 5 per cent perannum. At the 
time of making the second payment, one year’s interest on the third 
payment must also be collected. Full Deymicnt must be made for 
timbered lands at the date of purchase. 

In eases of particular tracts on which improvements were situated 
and appraised, such appraised valuation is in addition to the price of 
the land, and must be paid in full at the time of the purchase. Inany 
such cases there will be inserted in the prescribed form for receipt the 
words ‘‘and the improvements thereon valued at $——,” giving the 
amount of appraisement. 

Each purchaser will be required to make affidavit that he is purchas- 
ing said lands for his own use and occupation, and not for, or on 
account of, or at the solicitation of, any other person; that there is no 
other party having a superior right as a prior settler thereon; that he | 
has mace no contract whereby the title thereto shall, directly or indi- 
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rectly, inure to the benefit of another. And if any conveyance or 
contract is made touching the same, or any lien thereon created before 
the issuing of the patent, such conveyance, contract, or lien shall be 
absolutely null and void. 

No patents will be issued for untimbered lands until the purchaser 
shall have made all the payments, and also satisfactory proof that he 
has resided on the land purchased at least one year and reduced at least 

twenty-five acres to cultivation. A purchaser desiring to make proof 

of residence and cultivation of the land under this act will be required 
to file with the register a written notice of his intention to do so, in 
the manner prescribed under the homestead laws, and the register will 
thereafter cause such notice to be duly posted and published. 

The proof, which must consist of the testimony of two witnesses 
and the claimant, accompanied by his final affidavit, must be made 
before the register or receiver, and the homestead proof forms will 
be used, modified when necessary. 

For the payments made the receiver will issue his receipt in dupli- 
cate, to be numbered consecutively in the order of their issue in the 
existing Umatilla Indian Land Series, the duplicate to be delivered to 
the purchaser and the original to be sent to this office with a corre- 
sponding abstract. 

In the event of the failure of any purchaser to make any payment 
when the same becomes due, the Secretary of the Interior shall cause 
said land to be again offered at private sale, after notice to the delin- 
quent; and if said land shall sell for more than the balance due thereon, 
the surplus, after deducting Saleen shall be paid over to the first 
purchaser. 

In compliance with the provisions of said law, conferring upon bona 
jide settlers upon any of said lands, with the intent of permanently 
residing upon the same as a homestead, a preference right to buy the 
land so settled upon, any settler will be permitted to exercise said right 
to purchase the tract, settled upon by him prior to July 1, 1902, at 
any time within ninety days thereafter, upon his making affidavit, 
duly corroborated by two witnesses, setting forth the date of his set- 
tlement, a statement specifically describing the improvements owned 
by him and their value, and that he so settled upon and improved said 
lands with the intent of permanently residing on the same asa home- 
stead, but he will also be required to file the same affidavit prescribed 
for others; and he may, if he has resided upon and cultivated such 
lands for the required period, at any time thereafter submit proof 

_ thereof in the manner hereinbefore prescribed. 

As the right to purchase timber lands is dependent upon the pur- 
chase of untimbered lands, no certificate will be issued to the purchaser 
of timbered lands until full payment and proof have been made on the 
untimbered land purchased by the party, when, if the proof of com- 
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pliance with the requirements of the law is satisfactory, the register 
will issue his certificate for the entire area purchased, numbering such 
certificates consecutively. 

The forms for affidavits, receipts, and certificates heretofore used 
In connection with the public sale of the Umatilla Indian lands will be 
used, modifying the same as may be necessary for compliance herewith. 

Notice of the sale has been sent to the Journal, La Grande, Oreg., 
and the Tribune, Pendleton, Oreg., for publication, the date upon 
which the sale is to commence being fixed for September 15, 1902. 

Very respectfully, 
BInGER HERMANN, Commessioner. 

Approved: 

Tuos, Ryan, Acting Secretary. 


[32 Stat., 730.] 


An Act To provide for the sale of the unsold portion of the Umatilla Indian 
Reservation. 


Be tt enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all the lands of the Umatilla Indian reservation not 
included within the new boundaries of the reservation and not allotted or required 
for allotment to the Indians, and which were not sold at the public sale of said lands 
heretofore held at the price for which they had been appraised, and upon the con- 
ditions provided in an act entitled ‘‘An act providing for allotment of lands in 
severalty to the Indians residing upon the Umatilla reservation, in the State of 
Oregon, granting patents therefor, and for other purposes,’’ shall be sold at private 
sale by the register of the land office in the district within which they are situated 
at not less than the appraised value thereof, and in conformity with the provisions — 
of said act: Provided, That any bona fide settler upon any of said lands who is the 
owner of substantial improvements thereon, and who has so settled and improved 
any subdivision of said lands, with the intent of permanently residing on the same 
as a homestead, shall have a preference right to buy the lands so settled upon by 
him at any time within ninety days after the passage of this act, upon making satis- 
factory proof in the local land office as to settlement, intent, and improvements. — 

Approved, July 1, 1902. 


RAILROAD GRANT—CLASSIFICATION—ACT OF FEBRUARY 26, 1895. 
NorTHERN Paciric Ry. Co. 


The act of February 26, 1895, limited the classification of lands within the limits of 
the Northern Pacific land grant in the State of Idaho to the Coeur d’ Alene land 
district, and where lands in said State outside of that district were classified as 
non-mineral by mineral land commissioners appointed under said act, and the 
classification approved, notice of the listing or selection of such lands will be 
required to be given, as to such of the lands as are within six miles of a mining 
claim, in the manner provided by the regulations of July 9, 1894, notwithstanding 
such classification and approval. 
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In the absence of further legislation, the land department is without authority to 
patent to the Northern Pacific Railroad Company, or its successor in interest, 
any lands within the land districts named in the act of February 26, 1895, prior 
to the examination and classification of said lands as non-mineral, provided for 
in said act. | | 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. V. P.) Office, July 29, 1902. (F. W. C.) 


Your office letter of the 6th ultimo calls attention to the fact that 
the classification made by the mineral land commissioners for the 
Coeur d’Alene Jand district, during the month of May, 1899, which 
classification was approved by the Department February 20, 1900, 
included certain lands ontside of the Coeur d’Alene land district and 
within the Lewiston land district, Idaho. These lands, it appears, 
were classified by the commissioners as non-mineral lands, but as the 
act of February 26, 1895 (28 Stat., 683), limited the classification of 
lands in the State of Idaho to the lands within the Coeur d’Alene land 
district, you recommend that said classification be not regarded and 
that the railroad company in listing or selecting these lands be required 
to give notice as to such of the lands as are within six miles of a min- 
ing claim, in the manner provided by the regulations of July 9, 1894 
(19 L. D., 21). In this recommendation the Department concurs, and 
you will, in disposing of any listings or selections, proceed as 
indicated. | 

In said letter attention is also called to the fact that certain portions 
of sections 28 and 27, T. 48 N., R. 4 W., in the Coeur d’Alene land 
district, have not, so far, been classified as provided for in the act of 
1895. The Northern Pacific Railroad Company has, however, made 
selection of these lands and you recommend that it be permitted to 
give notice and proceed as required by the regulations of July 9, 1894, 
supra. The act of 1895 providing for the classification of the lands 
within the limits of the Northern Pacific land grant, in certain land 
districts, provides: | 7 


Sec. 7. That no patent or other evidence of title shall be issued or delivered to 
said Northern Pacific Railroad Company for any land in said land districts until 
such land shall have been examined and classified as nonmineral, as provided for in 
this act, and such patent or other evidence of title shall only issue then to such 
land, if any, in said land districts as said company may be, by law and compliance 
therewith and by the said classification, entitled to, and any patent, certificate, or 
record of selection, or other evidence of title or right-to possession of any land in 
said land districts, issued, entered, or delivered to said Northern Pacific Railroad 
Company in violation of the provisions of this act shall be void: Provided, That 
nothing contained in this act shall be taken or construed as recognizing or confirm- 
ing any grant of land or right to any land in the said Northern Pacific Railroad 
Company, or as waiving or in any wise affecting any right on the part of the United 
States against the said Northern Pacific Railroad Company to claim a forfeiture of 
any land grant heretofore made to said company. 
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Appropriations have been made from time to time for payment of 
expenses incident to the classification of lands as provided for in the 
act of 1895, the last appropriation being found in the act of June 6, 
1900 (81 Stat., 588, 615), which act appropriated $25,000 ‘‘to com- 
plete the examination and classification of certain lands within the 
land grant and indemnity land grant limits of the Northern Pacific 
Railroad Company in the Helena and Missoula land districts in the 
State of Montana and in the Coeur d’Alene land district in the State 
of Idaho, with special reference to the mineral or non-mineral charac- 
ter of such lands, as authorized by the act of February twenty-six, 
eighteen hundred and ninety-five (Twenty-eight Statutes, six hundred 
and eighty-three),” ... This appropriation has been exhausted © 
but the classification of all of the lands in said land districts has not 
been completed. 

It may be that no further appropriation will be made for the com- 
pletion of the classification of the lands in these districts, but in view 
of the plain provisions of section seven of the act of 1895, before 
quoted, in the absence of further legislation, this Department is with- 
out authority to patent to the Northern Pacific Railroad Company, or 
its successor in interest, any of the land within the land districts named 
in said act, prior to the examination and classification of said lands aS 
commie: as provided for in said act. 

The recommendation of your office with regard to these lands is not 
therefore approved. 


RAILROAD GRANT—SELECTION—SECTION 4, ACT OF MARCH 2, 1899. 


NORTHERN Paciric Ry. Co. v7 PY. 


The fact that a tract of unsurveyed land included in a list of selections filed by the 
Northern Pacific Railway Company under the provisions of section four of the 
act of March 2, 1899, was properly described in said list according to the descrip- 
tion thereof in the official survey subsequently approved, does not relieve the 
company from filing a second list, within three months after the plat of survey 
of the township in which the land is situated is filed in the local land office, 
describing such tract according to such survey, as required by said section; and 
failure to file such second list within the required time subjects the land to 
intervening claims. | 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. V. P.) Office, July 31, 1902. (F, W. C.) 


The Northern Pacific Railway Company has appealed from your 
office aecislon of March 20, last, holding for cancellation its selection 
of the SE. + of NE. 4, See. 98, T. 87 N., R. 2 E., Lewiston land dis- 
trict, idaho: with a view to. permitting Harvie E. Pyle to include the 
same, by way of amendment, within his homestead entry. 


DECISIONS RELATING TO THE PUBLIC LANDS. 397 


The Northern Pacific Railway Company made selection of the tract 
in question September 14, 1899, while the land was yet unsurveyed, 
under the provisions of the act of March 2, 1899 (80 Stat., 998), in 
lieu of an equal quantity of land relinquished within the Mt. Ranier 
National Park and Pacific forest reserve. | 

The plat of survey of the portion of the township in question was 
officially filed April 25, 1900, and on that day Harrie E. Pyle tendered 
his homestead application, including in addition to the tract here in 
question, the SW. 4 of NW. 4, the NW. 4 of SW. 4, of Sec. 27, of said 
township. Said application was rejected as to the tract here in ques- 
tion for conflict with the prior selection by the Northern Pacific Rail- 
way Company, from which rejection Pyle duly appealed to your 
office. 

It appears that while said appeal was pending, to wit, on July 5 
1900, the local officers permitted Pyle to make homestead entry for the 
SW. +4 of NW. 4 and NW. 4 of SW. 4 of Sec. 27. His appeal from the 
action of the local officers frejeouing his application was considered by 
your office July 25, 1901, when a hearing was ordered to determine 
the status of the tract in question at the date of the selection by the 
railway company. 

From the evidence adduced at said hearing it appears that the tract 
in guestion was occupied by one Frank R. Sanders at and prior to the 
date of the selection by the railway company, and that he made 
improvements thereon of some value. Sanders continued to occupy 
and improve the tract until December 7, 1899, when he sold his pos- 
sessory claim and improvements to Pyle, who immediately took pos- 
session and, with his family, has continued to reside upon and improve 
this tract since about January 1, 1900. . 

From Pyle’s testimony given at said hearing, it appears that he made 
his homestead entry with the understanding that thereby he would not 
' lose any right to the tract here in question in case he was successful 
in his contest with the railway company. 

Your office decision holds that the tract in question was subject to 
selection by the railway company September 14, 1899, because the | 
settlement claim then being asserted for this land was subsequently 
abandoned, the present applicant not succeeding to the rights of the 
prior settler by the purchase of his improvements, but said selection 
is held for cancellation for the reason that it was not until August 29, 
1901, more than a year after the filing of the plat of survey of this 
township, that the railway company filed a new list of selections con- 
formable to the requirements of the act of March 2, 1899, under which 
its selection of the tract in question was made, Pyle’s claim intervening. 

In its appeal the company urges error in failing to give full recog- 
nition to its selection of September 14, 1899, as the same correctly 
described the land according to the township plat of the survey sub- 
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sequently filed. From the decision of the local officers it seems that 
the land in contest had been actually surveyed in the field prior to the 
selection by the railway company on September 14, 1899. As the 
survey had not been approved, however, and the plat officially filed, it 
was, to all intents and purposes, unsurveyed land, and the selection of 
September 14, 1899, must be treated as a selection of unsurveyed land. 

Section 4 of the act of March 2, 1899, supra, under which the selec- 
tion in question was made, provides that— | 

In case the tract so selected shall at the time of selection be unsurveyed, the list 
filed by the company at the local land office shall describe such tract in such manner 
as to designate the same with a reasonable degree of certainty; and within the period 
of three months after the lands including such tract shall have been surveyed and 
the plats thereof filed by [in] said local land office, a new selection list shall be filed 
by said company, describing such tract according to such survey; and in case such 
tract, as originally selected and described in the list filed in the local land office, 
shall not precisely conform with the lines of the official survey, the said company 
shall be permitted to describe such tract anew, so as to secure such conformity. 


It wil] thus be seen that where selection is made of unsurveyed 
land, the company is required to file a new selection list, conformable 
to the lines of the official survey, within three months after the plat 
of survey of the township is filed in the local land office, and the fact 
that the list filed before survey described the lands according to the . 
description of the official survey subsequently approved, does not 
relieve the company from the duty of filing a second list as required 
by the statute. It is not until the filing of this new or second list that 
a selection originally made of unsurveyed land becomes a completed 
selection, and a failure on the part of the company to file such new or — 
second list within the required time subjects the land to an intervening 
-elaim. | 

The record in this case shows that a large portion of the improve- 
ments made by both Sanders and Pyle are upon the forty-acre tract 
here in question, and the homestead claim of Pyle, regularly asserted, 
although initiated after the preliminary selection made by the railway 
company, should be recognized, the company having failed, within 
three months after the filing of the township plat in the local land 
office, to file a new list of selections conformable to the plat of survey. 

Since your office decision Pyle has tendered a formal application to 
amend his existing homestead entry to include the tract here in ques- 
tion, which application is herewith returned, with the remaining papers 
in the case, and upon completion of said amendment, within a time to 
be fixed by your office, the selection by the company will be canceled. 

Your office decision is accordingly affirmed. 
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BOUNTY LAND WARRANT—ASSIGNMENT—ACT OF AUGUST 30, 1890. 
JOHN W. CLARKSON. 


The general provision in the act of August 30, 1890, limiting the amount of land to 
which title may be acquired by any one person, under the public land laws, to 
three hundred and twenty acres, has no application to the location of military 
bounty land warrants held by assignment under the special provisions of section 
2414 of the Revised Statutes. 


Acting Secretary Ryan to the Commissioner of the General Land 
(S. V. P.) Office, July 31, 1902. (A. S, T.) 


On June 23, 1900, John W. Clarkson located lot 5, the NE. tof Sec. 
6, T. 29 N., R. + W., Ironton land district, Missouri, containing eighty . 
acres, with military bounty land warrant No. 48232, issued on Septem- 
ber 3, 1858, to Thar-cah-mi-qui, warrior, for eighty acres, under the 
act of March 3, 1855, and regularly Rasioned to said Clarkson. 

Your office, on February 19, 1902, held said location for cancella- 
tion on the ground that it appears that Clarkson had previously 
acquired three hundred and twenty acres of agricultural land by cash 
entry, and that under the act of August 30, 1890 (26 Stat., 391), he 
could not acquire more than three hundred and twenty acres of such 
lands, and as the eighty acres located with said land warrant would, 
together with the three hundred and twenty acres already entered, 
amount to more than he was allowed to enter under said act, said loca- 
tion must be canceled. | 

Clarkson has appealed to this Department, his contention being that 
inasmuch as military bounty land warrants are by law assignable, and 
inasmuch as the assignee of such warrant is by law entitled to all the 
rights of the original holder thereof, therefore, he has the right to 
purchase an unlimited number of such warrants and to locate public 
lands with the same. 

There is no statute limiting the number of such warrants that may 
be purchased by one person, but the act of August 30, 1890, limits the 
number of acres of public inna that may be acquired by one person 
who enters upon the same after its passage, under any or all of the 
public land laws. 

The act of August 30, 1890, supra, provides that: 

No person who shall, after the passage of this act, enter upon any of the public 
lands with a view to occupation, entry, or settlement under any of the land laws, 
shall be permitted to acquire title to more than three hundred and twenty acres, in 
the aggregate, under all of said laws, but this limitation shall not operate to curtail 


the right of any person who has heretofore made entry or settlement on the public 
lands, or whose occupation, entry, or settlement is validated by this act. 


This legislation is general in its character, and should not be con- 
strued to deprive persons of rights under special legislation, and it. 
will be seen that the holder of this warrant, under section 2414, 
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Beason Statutes, occupies the status of one who is peculiarly De: 
tected. The statute reads as follows: 

All warrants for military bounty lands which have been or may hereafter be issued 
under any law of the United States . . . . are declared to be assignable by 
deed or instrument of writing, made and executed according to such form and 
pursuant to such regulations as may be prescribed by the Commissioner of the 
General Land Office, so as to vest the assignee with all the rights of the original 
owner of the warrant or location. 


It will thus be seen that the assignee in this instance is autitied to 
all of the rights of the original owner of this warrant, and to hold that 
the act of 1890 operates as a limitation upon the assignee is equivalent 
to holding that the original owner, by reason of said act, would not be 
entitled to locate this warrant. — 

The Department has heretofore had occasion to consider the effect 
of general legislation as bearing upon the provisions of statutes that 
confer special privileges upon persons included therein, as in the case 
of Victor H. Provensal (80 L. D., 616), wherein it was held that the 
special provisions of the act of June 2, 1858, relating to the location 
of surveyor-general’s certificates of location upon lands subject to sale 
at private entry are in no manner affected by the general provisions 
of the act of March 2, 1889, restricting the sale of public lands at 
private entry to the State of Missouri. In the consideration of this 
case a number of authorities are cited, and it may be said that they 
bear equally upon the question now presented. It is therefore held 
that the present holder of this warrant is not affected by the pro- 
visions of the act of 1890. | 

Your decision is accordingly reversed. 


—— 


MINING CLAIM—BURDEN OF PROOF—ACT OF JUNE 8, 1878. 
PURTLE 2. STEFFEE. 


In a controversy between conflicting claimants to the same land, arising upon protest 
by a mineral locator against an application to purchase under the act of June 3, 
1878 (amended by the act of August 4, 1892), where it appears that the land, 
when surveyed, was returned as of little if any value for agricultural purposes and 
chiefly valuable for the timber thereon, and the final proof submitted in support 
of such application appears to be sufficient in form and substance, the burden of 
proof at a hearing upon such protest rests upon the protestant. 

Where in such a case the evidence fails to show that the land in controversy contains 
valuable deposits of mineral, and it appears that the discovery on the strength 
of which the mineral location was made consisted of the digging of a prospect 
hole to the depth of ten feet, in which about two cents’ worth of gold was found, 
and ample time and opportunity were afforded prior to the hearing to test the 
extent and value of the alleged mineral deposits, without any systematic or con- 
tinuous prospecting or working of the claim having been done, it can not be held 
that such a location is a mining claim within the meaning of said act of June 3, 
1878. 

The case of Michie v. Gothberg, 30 L. D., 407, cited and distinguished. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
{W. V. D.) October 30, 1901. (A. B. P.) 


October 21, 1899, Perry Steffee filed his sworn statement and appli- 
cation to purchase, under the act of June 3, 1878 (20 Stat. 89), 
amended by act of August 4, 1892 (27 Stat., 348), the SE. 4 of the 
NW. ¢ and lot 5 of Sec. 6, T. 14N., R. 24 W.. Missoula, Montana. 
After notice duly given he submitted final proof in support of his 
application, January 2, 1900. 

On the date last mentioned John Purtle filed his protest against said 
application, alleging the land described to be ‘* valuable mineral land; ” 
that the same ‘‘ contains rich deposits of placer gold;” that protestant 
is the owner of two several placer mining’ claims embracing portions 
of said land, one known as the ‘‘ Golden Scepter,” located July 14, 
1899, and the other as the ‘‘ Blue Jay,” located April 7, 1898; and that 
he has expended over $500 in the development of the ‘‘ Blue Jay ” claim. 
Upon motion of protestant, leave was given him to cross-examine the 
applicant and his final-proof witnesses, which was done. The next 
dav Purtle filed the affidavit of two persons corroborative of his pro- 
test, and thereupon a hearing was ordered to determine the issues 
presented. Both parties appeared and submitted testimony. The 
local officers placed the burden of proof upon the applicant, and upon 
the testimony found that he had not shown the land to be ‘‘actually 
more valuable for its timber than for its mineral.” The applicant 

appealed. 

By decision of March 2, 1901, your office held that it was error to 
require the applicant to bear the burden of proof, and upon consider- 
ation of the record with the burden upon the protestant, further held 
that the lund was not shown to possess any mineral value or to have 
upon it any mining claims or mining improvements “made and main- 
tained in good faith.” The finding below was reversed and the protest 
dismissed. ‘The protestant thereupon appealed. 

The first question to be considered relates to the burden of proof. 
‘The appellant contends that this burden was improperly placed upon 
him by your office deeision. It is stated in said decision that the land, 
when surveyed, was returned ‘‘as of little if any value for agricultural 
purposes, soil poor, rough and mountainous and chiefly valuable for 
timber.” ‘The correctness of this statement is not questioned. The 
return is in entire harmony with the requirement of the statute that 
land te be subject to disposal thereunder must be ‘unfit for cultiva- 
tion, and valuable chiefly for its timber or stone.” The final proofs 
of the applicant, submitted before the hearing was ordered, appear to 
be sufficient in form and substance. The cross-examination of the 
witnesses elicited nothing that would have justified the rejection of 
the proofs. Under these circumstances there can be no doubt that 
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the burden of proof was properly placed by your office, and in this 
respect there is no error in your said decision. 
The statute upon which the applicant bases his claim provides—- 
That nothing herein contained shall defeat or impair any bona fide claim under any 


law of the United States, or authorize the sale of any mining claim, or the improve-~ 
ments of any bona fide settler, or lands containing gold, silver, cinnabar, copper, or 


coal. 

It is also provided that an applicant under the statute shall make 
oath, among other things, that the land applied for-— 
contains no mining or other improvements, except for ditch or canal purposes, where 
any such do exist, save such as were made by or belonged to the applicant, nor, as 
deponent verily believes, any valuable deposit of gold, silver, cinnabar, copper, 
or coal. 

In view of these provisions of the statutes the further guestions pre~ 
sented by the record are: (1) Does the land in controversy contain 
valuable deposits of placer gold? (2) Is there upon the land any min- 
ing claim, or mining improvements? 

After a careful examination and consideration of the voluminous 
testimony submitted, the Department is clearly of the opinion that 
both questions must be answered in the negative. It appears that 
deposits of gold in placer formation have been found in small quanti- 
ties upon the land by persons who have prospected the same at various 
times, but the evidence, as a whole, falls far short of proving the land 
to possess any appreciable actual value on account of such deposits. 

Nor is it shown that the land has upon it any mining claim, or min- 
ing improvements, within the meaning of the statute. The ‘Blue 
Jay” location, to which the testimony chiefly relates, is alleged to have 
been made April 7, 1898. The proof of discovery to support the loca- 
tion, according to the testimony of one of the locators called as a wit- 
ness for the protestant, is to the effect that a prospect hole was dug to 
the depth of ten feet, in wren about ten colors of gold, worth about 
two cents, were found, and ‘‘ on the strength of this amount of gold” 
the location was made. The hearing took place nearly two years after 
the date of the location. There is nothing in the record to show that 
up to the date of the hearing there had been any systematic or contin- 
uous prospecting or working of the claim, although ample time and 
opportunity had been afforded the protestant and his grantors to test, 
in some measure at least, the extent and value of the gold deposits 
claimed to exist therein. The evidence is not such as to convince the 
Department that the ‘‘ Blue Jay ” location has ever been held or worked 
in good faith as a mining claim. The situation respecting the alleged 
‘*Golden Scepter” claim is no better. This location does not appear 
to rest upon any valid discovery of mineral, and the evidence fails to 
show that there has at any time been any serious effort to develop 
mineral upon it. 
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This case is materially different from Michie v. Gothberg (30 L. D., 
407), cited by counsel for the appellant. In that case the mineral 
location interposed by protest against the application to purchase 
under the act of June 3, 1878, was based upon an actual discovery of 
mineral sufficient to sustain it until reasonable opportunity had been 
afforded the locator to ascertain by further development the extent 
and value of the mineral deposit he had discovered. As the time 
intervening between the date of the location and the filing of the 
application to purchase was less than three months (November's, 1899, 
to January 22, 1900), it was found that reasonable opportunity for the 
development of the mineral actually discovered and located had not 
been given, and upon those facts, without undertaking to lay down a 
rule applicable to all cases, the Department held the location to be 
a@ mining claim within the meaning of the statute, and sustained the 
protest. Such are not the facts in the present case, as has been shown, 
and the locations here in question are not within the principle of the 
case cited. 

As to the mining improvements alleged to have been made upon the 
land, the facts are sufficiently stated in your office decision, and the 
Department concurs in your conclusion respecting the same. Upon 
~ the whole record no error prejudicial to the appellant is found in said 
decision, and the same is hereby affirmed. 


PurtLE v. STEFFEE. 


‘Motion for review of departmental decision of October 30, 1901, 31 
L. D., £00, denied by Acting Secretary Ryan August 2, 1902. 


HOMESTEAD ENTRY—CITIZENSHIP—HEIRS—EQUITABLE ACTION - 
JOHN WULLICH. 


Where a homestead entryman who has declared his intention of becoming a citizen 
dies, after the submission of final proof, without having been admitted to citi- 
zenship, but having complied with the law in all other respects except as to the 
submission of proof within the statutory period, the entry may be equitably 
confirmed for the benefit of the heirs who are citizens and patent issue in their 
names. 


Acting Secretary Ryan to the Commessioner of the General Land 
(S. V. P.) Office, August 19, 1902. (EK. F. B.) 


March 4, 1901, John Wullich, guardian of Herman Wullich, an 
insane person, submitted final proof.upon the homestead entry of the 
said Herman Wullich, made October 24, 1891, for the NE. 4, Sec. 22, 
T. 18 N., R. 5 E., Oklahoma City, Oklahoma, and received final cer- 
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tificate therefor. By decision of November 29, 1901, you rejected said 
proof upon the ground that while the guardian furnished evidence 
of his own admission to citizenship he failed to furnish evidence of 
the naturalization of the entryman, citing as authority the case of 
Fette v. Christiansen (29 L. D., 710). 

You directed the local officers to notify John Wullich or any other 
known party in interest, that he will be allowed sixty days in which 
to furnish said proof, and upon failure to comply within the specified 
time the entry will be canceled without further notice. 

John Wullich filed a motion for review of said decision, alleging 
error in said ruling and also alleging error in not finding that the 
entryman died on or about March 18, 1901, without regaining his 
sanity. ‘The motion for review was verified by the afidavit of John 
Wullich, who stated that Herman Wullich became insane about nine 
months prior to March 4, 1901, and continued insane and an inmate 
of the Territorial Insane ‘Asylum of Oklahoma until aed 18, 1901, 
when he died in said asylum. 

You adhered to your former ruling and refused to andes the 
second allegation of error for the reason that your office had not been 
apprised of the death of the entryman and, hence, made no error in 
not finding that he was dead. John Wullich, guardian, has appealed. 

The entry was made by Herman Wullich, an alien, October 24, 1891, 
after having declared his intention to become a citizen of the United 
States. Final proof was not submitted upon said entry within the 
time required by the homestead law, but on March 4, 1901, John 
Wullich, a brother of the entryman and the duly appointed guardian 
of Herman Wullich, who had become insane, submitted fmal proof, 
which shows that the entryman established his residence on the tract 
in January, 1892, and continuously resided thereon until some time in | 
1900 when he becaine insane; that he cultivated twenty-five acres and 
raised crops thereon nine seasons; that he improved the place by a log 
house of the value of $150. 

While the final proof submitted during the lifetiine of the entry- 
man, and for his benefit, was properly rejected under authority of 
Fette v. Christiansen, supra, and while no proof of the death of the 
entryman had been presented at the time your decision of November 
29, 1901, was rendered, his death was suggested by the motion for 
reylew and evidence of the same was furnished by the affidavit of John 
Wullich, and a statement of the Superintendent of the Insane Asylum 
to the same effect was also submitted. 

If the entryman is dead, as alleged in the motion for review, the 
reason for rejecting the final proof upon an entry made for the benefit 
of an alien entryman no longer exists, if the beneficiaries of the entry, 
who now take under section 2291, Revised Statutes, are shown to’ be 
citizens and qualified to receiye and hold the patent for saidland. The 
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entryman having died without being adinitted to citizenship, but hav- 
ing, so far as now appears from the record, complied with the law in 
all other respects save as to the submission of proof within the statu- 
tory period, the entry may be equitably confirmed for the benefit of 
the heirs who are citizens of the United States and patent issue in 
their names. Hlizabeth Richter (25 L. D., 1). 

It is not intended by this to determine who are the beneficiaries of 
said entry or whether sufficient proof of the death of the entryman 
has been furnished. The case is remanded to your office for readjudi- 
cation in accordance with the views herein announced. In accordance 
with the ruling in the case last cited, you will cancel the final certifi- 
cate issued inthe name of Herman Wullich and direct that final cer- 
tificate be issued in the name of the heirs, upon the proof submitted, 
as it may be accepted as though it was submitted by or in behalf of 
the legal heirs of said entryman. 

Your decision is modified accordingly. 


_-—-——- 


RIGHT OF WAY—TOLL ROAD—SECTION 2477, REVISED STATUTES. 
Tae PASADENA AND Mt. Witson Toit Roap Co. ET AL. 7. SCHNEIDER. 


A toll road is a highway within the meaning of section 2477 of the Revised Statutes. 

The reservation of a right of way claimed under section 2477 of the Revised Statutes, 
in a patent issued for lands traversed thereby, is not necessary to the protection 
of such right. 


Acting Secretary Ryan tothe Commasseoner of the General Land Office, 
(S. V. P.) September 6, 1902. (J. R. W.) 


The Pasadena and Mt. Wilson Toll Road Company and The Preci- 
pice Canyon Water Company have appealed from your office decision 
of March 31, 1902, approving final proof under George A. Schneider’s 
homestead entry for the E. $ of the SW. ¢ and Lots 1 and 2 of Sec. 6, 
T. 1 N., R. 11 W., 8S. B. M., Los Angeles, California, and rejecting 
the pr otest of Rppellan ene issue of patent therefor. 

April 21, 1900, Schneider made entry of the land, then in the San 
Gabriel forest reserve, established by executive pr pola anon of De- 
cember 20, 1892 (27 Stat., 1049), showing that he began settlement 
March 4, 1891, which he had continuously maintained, the land being 
then unsurveyed, and the plat not being transmitted to the local office 
until March, 1900. Final proof was taken at the local office June 14, 
1900, and on the same day the Precipice Canyon Water Company filed 
a protest against the acceptance of the final proof, and the Pasadena 
and Mt. Wilson Toll Road Company filed a petition praying that any 
patent issued upon the entry may be subject to the easement of that 
company’s right of way. There was a hearing at the local office, in 
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which all parties participated, and on October 7, 1900, the local officers 
found in favor of Schneider, and recommended the acceptance of his 
final proof, and also found that— 

‘The Pasadena and Mount Wilson Toll Road Company, a corporation organized 
under the laws of the State of California for the purpose of constructing, maintaining 
and operating pack trails and wagon roads, by authority of the Board of Supervisors 
of Los Angeles County, laid out a proposed road and filed a map with said Board of 
Supervisors March 25, 1890, showing the general course of said road, and on August 
29, 1891, filed a map with the County Clerk of Los Angeles County showing the road 
as definitely located and constructed and approved by the Board of Supervisors of 
_ said county. Both of these maps show the road or trail as passing through the SW. 4 

of Section 6, the land in question; the latter map shows the trail as constructed to be 
substantially located upon said land as shown upon the map of proposed route filed 
March 25, 1890. From the testimony it would appear that the road or trail was con- 
structed across the land in question prior to the settlement of Schneider. The trail 
is used by parties going to different places of resort in the mountains... . and is 

. of importance both to the traveling public and to the government in the 
proper patrolling of the reserve 


The local office recommended that the patent issue subject to the 
right of way of the Pasadena and Mt. Wilson Toll Road Company. 

The Precipice Canyon Water Company asserted no adverse right in 
the premises, but was in the position of an amzcus curiae, and appealed 
as a protestant against the acceptance of the final proof. Your office 
decision found that Schneider had in good faith complied with the law, 
but further found that the Pasadena and Mt. Wilson Toll Road Com- 
pany was not within the provisions of R. 8. 2477 and had not shown 
proper user of its corporate franchise under the laws of California, and 
could not assert a claim of easement to the land and that Schneider’s 
homestead entry should be advanced to patent without reference to or 


saving of its right of easement for right of way. The protestants 


appealed to the Department. Schneider has moved to dismiss the 
appeal because not taken in time, and because the Pasadena and Mt. 
Wilson Toll Road Company took no appeal from the decision of the 
local office. No appeal was necessary by that company from the local 
office, as the decision was in its favor so far as its interests were 
involved. The appeal was in time, as it was filed within seventy days 


from the date of your office decision, which directed the local office to 


notify the parties. The motion ts therefore denied. 

Upon the merits of Schneider’s final proof the record amply supports 
the concurring findings of the local office and of your office of the dona 
fides of his entry and of his compliance with the requirements of the 
homestead law. 

As to the rights of the Pasadena and Mt. Wilson Toll ead Cou: 
pany, it appears that the company is a corporation organized under 
the laws of. California ‘‘ to construct, maintain and operate pack trails 
and wagon roads and to charge and collect tolls for passengers, ani- 
mals and vehicles passing thereon.” May 15, 1890, the proper county 


/ 


*. 
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authorities, by ordinance, approved the map of location of its proposed 
road and granted to it a franchise— | 


to construct and maintain for a period of fifty years a toll and wagon road, and for 
the period of two years to first construct on the line of its proposed toll road a pack 
trail, for the accommodation of pack trains and horsemen, and the said Pasadena and 
Mount Wilson Toll Road Company is granted the right to collect tolls on said wagon 
road and pack trail... . with all the rights and privileges and subject to all the 
conditions and restrictions contained in Title V; Part IV, Division 1 of the Civil Code, 
and Chapter III, Title VI, Part III of the Political Code. 


While this clearly contemplated that ultimately and within two years 
a road, something more than a pack trail, should be built, the franchise 
vested an presente a right to locate, construct and maintain a pack 
trail, which was constructed before Schneider’s settlement, and 1s being 
maintained and operated. Such franchise and way, when made, are 
property, and may be used and held until, at instance of the public, by 
proceedings of guo warranto by the public prosecutor, or other proper 
proceeding, a forfeiture of the franchise is declared. | 

Section 2477 of the Revised Statutes grants ‘‘the right of way for 
the construction of highways over the public lands not reserved for 
public uses.” A highway is ‘‘a road over which the public at large 
have a right of passage” (Dic. Loe. V.) and includes ‘‘ every thor- 
oughfare which is used by the public, and is, in the language of the 
English books, ‘common to all the King’s subjects’” (8 Kent. Com., 
432). Toll rvads are highways, and differ from ordinary highways 
merely in the fact that they are also subjects of property and the cost 
of their construction and maintenance is raised by a toll from those 
using them, instead of by general taxation, Commonwealth ». Wilkin- 
son (16 Pick., Mass., 175, 26 Am. Dec., 654); Buncombe Turnpike 
Co. v. Baxter (10 Ired., N. Car., 222). The obstruction of a turnpike 
toll road is indictable, under a statute against obstruction of highways. 
(Nor. Cent. R. Co. ». Commonwealth, 90 Pa. St., 300.) A highway 
may be a mere footway. (Tyler v. Sturdy, 108 Mass., 196.) Neither 
the breadth, form, degree of facility, manner of construction, private, 
corporate, or public ownership, or source or manner of raising the 
fund for construction and maintenance, distinguishes a highway, but 
the fact of general public right of user for passage, without individ- 
ual discrimination, is the essential feature. The necessities and vol- 
ume of traffic, difficulties of route, and fund available for construction 
and maintenance, will vary the unessential features, but the fact of 
general public right of user for passage upon equal terms under like 
circumstances is the one constant characteristic of a highway. 

The grant of right of way by Section 2477, R. S., is not restricted 
to those which permit passage of broad, or of wheeled, vehicles, or yet 
to highways made, owned, or maintained by the public. Highways 
are the means of communication and of comnierce. The more difficult 
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and rugged is the country, the greater is their necessity and the more 
reason exists to encourage and aid their construction. <A tol! road is 
within the benefits of the sectior. (Wason Toll Road Co. w. Creede 
Townsite, 21 L. D., 851; 22 L. D., 145.) 

That part of your office decision holding otherwise is not approved. 

In Dunlap v. Shingle Springs & Placerville R. R. Co. (93 L. D., 
67), after the decision in Wason Toll Road w. Creede, supra, it was 
held that no reservation in a patent is necessary to protect the ease- 
ment of right of way granted by the general act of March 8, 1875 (18 
Stat., 482); also Denver & Rio Grande R. R. Co. v. Clack (29 L. D., 
478). The circular of November 27, 1896 (23 L. D., 458), directed 
that such reservation be omitted in such cases and in those of canal 
rights of way under the act of March 3, 1891 (26 Stat., 1095). Sec- 
tion 2477, R. S., is a general statute. By parity of reasoning the 
same rule applies, and no reservation of an easement claimed there- 
under is necessary. The denial of such reservation in the parene to 
be issued to Schneider is for that reason affirmed. 


———————— 


TIMBER AND STONE APPLICATION—MINING CLAIM. 


THE MaNNERS CONSTRUCTION Co. ». REES. 


Lands as to which any bona fide claim is asserted under any law of the United 
States other than the act of June 3, 1878, or upon which there is situated any 
mining claim, or which contain mining or other improvements, except for ditch 
or canal purposes, save such as were made by or belong to the applicant, are not 
subject to sale or purchase under said act. 


Acting Secretary Ryan to the Commessioner of the General Land 
(S. VY. P.) Office, September 12, 1902. (A. B. P.) 


March 29, 1901, Joseph R. Rees filed application to purchase, under 
the act of June 3, 1878 (20 Stat., 89), amended by the act of August. 
4, 1892 (27 Stat., 348), the NE. + of the NE. } Sec. 11, T. 21S., RB. 66 
W., Pueblo, Colorado. Subsequently he gave the usual notice that he 
would submit proof before the local officers in support of his applica- 
tion, June 25, 1901. 

June 24, 1901, The Manners Constr detion Company filed a corrob- 
orated protest against the application of Rees, alleging, in substance, ~ 
that the lands applied for were located under the placer mining laws, 
March 16, 1900, as the Pueblo Stone placer claim; that the protestant 
company is the owner of said’ claim by purchase from the locators 
thereof; that since the date of said location the company and its grant- 
ors have been in the exclusive possession of the lands embraced 
therein, and, long prior to the filing by Rees of his application to pur- 
chase, had a eerne developed and operated valuable quarries of building | 
stone on said lands; that at all times since said location was made the 
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company and its grantors have been operating said quarries and mar- 
keting building stone therefrom, and have expended in work and labor 
upon the same from $400.00 to $500.00; that the lands are not lawfully 
subject to disposal under the statute upon which Rees’s application is 
based, because at the time of the filing of said application, they were 
covered by a valid and subsisting’ mining claim (the Pueblo stone 
placer), were in the possession of the protestant company under said 
mining claim, and contained mining improvements made by said com- 
pany consisting of the aforesaid developed quarries of valuable build- 
ing stone, and facilities for quarrying the same. August 1, 1900, an 
amended protest was filed by said company, alleging, among other 
things not material to be here mentioned, in substance, that Rees’s. 
application to purchase was not tiled in good faith for his own nse and 
benefit, but for the use and benefit of one C. C. Sullivan. 

On the day named in his notice (June 25, 1901) Rees appeared and 
submitted proof in support of his application to purchase. He also 
tendered the purchase price of the lands applied for, and the usnal 
land office fees. July 6, 1901, he filed a motion to dismiss the protest. 
of June 24, 1901, as insufficient to justify a hearing. ‘This motion was 
sustained by the local officers August 7, 1901, and said protest was. 
dismissed, as was also the one filed August 1, 1901. The Manners. 
Construction Company thereupon appealed. 

By decision of April 21, 1901, the action below was affirmed. From 
that decision the company has appealed to the Department. 

It appears that the land in controversy was formerly embraced in 
the homestead entry of one Willam C. Currence, made March 1, 

1893. That entry was canceled by your office March 7, 1901, as the 
result of a contest instituted March 8, 1900, by Rees, the applicant 
here. It also appears that on April 5, 1900, Charles J. Manners, 
predecessor in interest of the Manners Construction Company, filed a 
protest against said homestead entry wherein he alleged substantially 
the same matters with respect to the character and condition of the 
jands as are set up in the company’s aforesaid protest of June 24, 
1901. ‘The entry having been canceled upon the contest of Rees, no. 
action upon the Manners protest was taken. 

The decision of your office, as well as that of the local officers, is 
based upon the theory that upon the record facts the priority of right 
is in Rees because as successful contestant of the homestead entry of 
Currence he was entitled, under section 2 of the act of May 14, 1880. 
(21 Stat., 140), amended by the act of July 26, 1892 (27 Stat., 270), to 
thirty days from notice of the cancellation of such entry, to enter the 
lands, within which time he filed his present application to purchase. 
The section referred to, in so far as need be here stated, is as follows: 

In all cases where any person has contested, paid the land-office fees, and pro- 
cured the cancellation of any pre-emption, homestead, or timber-culture entry, he 


410 - DECISIONS RELATING TO THE PUBLIC LANDS. 


shall be notified by the register of the land office of the district in which such land 
is situated of such cancellation, and shall be allowed thirty days from date of such 
notice to enter said lands. 

The Department is of opinion that the act referred to has no apply 
cation to a case like the present one. 

The statute upon which Rees’s | application to purchase is predicated 
provides: 


That nothing herein contained shall defeat or sails any bona fide claim under 
any law of the United States, or authorize the sale of any mining claim. 


It is further provided that the applicant shall make oath, among 
other things, that the land applied for— 
contains no mining or other improvements, except for ditch or canal purposes, where 
any such do exist, save such as were made by or belonged to the applicant. 

It thus appears that lands as to which any dona fide adverse claim is 
asserted under any law of the United States, or upon which there is 
situated any mining claim, or which contain any mining or other 
improvements, except for ditch or canal purposes, save such as were 

nade by or belong to the applicant, are not subject to sale or purchase 
under the statute upon which Rees bases his claimed right of purchase. 

The protest of the Manners Construction Company alleges, in effect, 
that prior to and at the time of the filing of Rees’s application to pur- 

chase, the lands applied for were embraced in a valid subsisting min- 
ing location, and have been at all times since said location was made, 
and under and by virtue thereof, in the possession of the protestant 
and its grantees who have opened and developed valuable quarries of 
buildiny stone within the location, and have expended from $400.00 
to $500.00 in nlining improvements upon the lands. If these allega- 
tions be true the lands are not subject to sale to and can not be pur- 
chased by Rees under the act of June 3,1878. The fact that when the 
alleged mining claim was located the homestead entry of Currence 
_ was still of record and uncanceled, did not of itself affect the validity 

of the location. No vested right to the lands had attached under the 
entry, and until such right should attach the lands belong to the 
United States and if mineral in character are subject to location and 
purchase under the mining laws. 

The Department is therefore of the opinion that the protest of the 
Manners Construction Company is amply sufficient to justify a hear- 
ing, and your office decision dismissing the same is accordingly 
reversed. A hearing will be had upon the protest, and will embrace 
also an inquiry into the charge of the amended protest that Rees’s 
application was made not for his own exclusive use and benefit, but 
for the benefit of another. Upon the record of the hearing the case 
will be adjudicated in accordance with the facts and the law applicable 


thereto. 
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RIGHT OF WAY—RAILROAD—ACT OF MARCH 8, 1875. 
Tur Rio GRANDE RAILROAD Co. vw. THE Crrstat River RAILRosD Co. 


In case of conflicting applications for right of way for a railroad through a canyon, 
pass, or defile, under the act of March 3, 1875, the Department will approve the 
maps of location filed by each company, if regular, without regard to any 
question of priority, and leave to the courts, in the event it becomes necessary, 
any determination as to the rights of the companies under their respective 
applications. 


Acting Secretary Ryan to the Commissioner of the General Land Office, 
(S. V. P.) September 18, 1902. (FF, W. C.) 


The Department has again considered the appeal of the Rio Grande 
Railroad Company from your office decision of February 8th last, | 
according to the Crystal River Railroad Company priority in the mat- 
ter of the conflicting applications by these companies for right of way 
under the provisions of the act of March 8, 1875 (18 Stat., 482). 

The maps of location in question were filed in the local land office 
only a few days apart and cover practically the same location from a 
point beginning at the junction of the Muddy and Anthracite creeks 
where they form the north fork of the Gunnison river in unsurveyed 
township 13 south, range 89 west, thence westerly down the north 
bank of that river to a point in township 13 south, range 91 west. 
From the certificates attached to the maps and the showing which 
accompanied them and has since been filed it appears that the Rio 
Grande company was the first to begin actual survey of the portion of 
its line here in conflict, and that the Crystal River Railroad Company 
first adopted a survey of its line in this vicinity and first filed in the 
local Jand office its map of location. It was because of the latter fact 
that your office accorded to the Crystal River Railroad Company 
priority, but because of irregularities and mistakes in the maps of 
location and the field notes of survey, your office does not recommend 
the approval of the maps filed by either company. 

In your said office decision appealed from it was stated that the 
Gunnison river, along the north bank of which the locations in 
question are made, runs in a deep narrow gorge of the character 
referred to in the second section of the act of March 3, 1875, supra, 
under which these applications are filed. By said section it is provided: 


That any railroad company whose right of way, or whose track or road-bed upon 
such right of way, passes through any canyon, pass, or defile, shall not prevent any 
other railroad company from the use and occupancy of the said canyon, pass, or 
defile, for the purposes of its road, in common with the road first located, or the 
crossing of other railroads at grade. And the location of such right of way through 
any canyon, pass or defile, shall not cause the disuse of any wagon or other public 
highway located therein, nor prevent the location through the same of any such 


® 
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wagon road or highway where such road or highway may be necessary for the 
public accommodation; and where any change in the location of such wagon road is 
necessary to permit the passage of such railroad through any canyon, pass, or defile, 
said railroad company shall before entering upon the ground occupied by such 
wagon road, cause the same to be reconstructed at its own expense in the most 
favorable location, and in as perfect a nanner as the original road: Provided, That 
such expenses shall be equitably divided between any number of railroad companies 
occupying and using the same canyon, pass, or defile. 


By departmental order of June 4th last, these companies were allowed 
thirty days from date of your office letter so notifying them, within 
which to make any showing desired bearing upon the finding by your 
office that the portion of the road in question passes through a “‘ can- 
yon, pass, or defile,” within the meaning of those terms as used in 
section two of the act of 1875. 

The Crystal River company has made no showing under this order, 
but in affidavits bearing on the character of its survey preceding the 
filing of its map of location, the line of road is referred to as located 
inacanyon. The Rio Grande company has filed affidavits which tend 
to sustain the finding made by your office. | 

Under this section a right of way acquired on a line of road located 
and constructed within a canyon, pass, or defile, does not prevent any 
other railroad company from occupying and using said canyon, pass, 
or defile. Said section further provides that the expense incident to 
the construction and operation of the railroad where the same line is 
to be used by more than one company, shall be equitably divided 
between all the companies. 

From the showing which has been filed under departmental order of 
June 4th last, considered in connection with the fact that the lines of 
location through this canvon are practically identical, it is clear that 
the location applied for is the only feasible, or at any rate the best, 
location for a railroad in this canyon. To the end, therefore, that 
these companies may have proper standing, in the erent it is neces- 
sary to resort to the courts to determine their rights in the matter of 
the construction of the road, it is the opinion of this Department, 
without consideration of any question of priority, that both maps of 
location should be approved when corrected in the matters referred 
to in your office decision. 


TIMBER CUTTING—ACT OF JULY 1, 1898. 
INSTRUCTIONS. 


The act of July 1, 1898, conferred upon residents of the State of Idaho the same 
right to cut and remove timber from lands within the limits prescribed by said 
act, in the State of Wyoming, whether reserved or unreserved, as was enjoyed 

_by the residents of Wyoming under the acts of March 3, 1891, and June 4, 1897. 
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Acting Secretary Campbell to the Commissioner of the General Land 
(S. V. P.) Office, September 19, 1902. (E. F. B.) 


The Department is in receipt of your letter of August 15, 1902, 
requesting to be advised whether it is permissible for the citizens of 
Wyoming and Idaho to cut and remove timber situated within forest 
reserves in the State of Wyoming within the limits prescribed by the 
act. of July 1, 1898 (80 Stat., 597, 618), and to remove the timber so 
eut into the State of Idaho for dontecac uses. 

The act of July 1, 1898, supra, is an amendnient of section eight of 
the act of March 3, 1891 (26 Stat., 1095), as amended by the du bstitute 

for said sec ion, approved the same day (26 Stat., 1093). The portion 
of said section relative to the matter now under consideration reads as 
follows: 

And in the States of Colorado, Montana, Idaho, North Dakota and South Dakota, 
Wyoming, and the District of Alaska, and the gold and silver regions of Nevada and 
the Territory of Utah, in any criminal prosecution or civil action by the United 
States for a trespass on such public timber lands or to recover timber or lumber cut 
thereon, it shall be a defense if the defendant shall show that the said timber was 
so cut or removed from the timber lands for use in such State or Territory by a resi- 
dent thereof for agricultural, mining, manufacturing, or domestic purposes under rules 
and regulations made and prescribed by the Secretary of the Interior, and has not 
been transported out of the same; but nothing herein contained shall operate to 
enlarge the rights of any railway company to cut timber. on the public domain: 
Provided, That the Secretary of the Interior may make suitable rules and regulations 
to carry out the provisions of this act, and he may designate the sections or tracts of 
land where timber may be cut, and it shall not be lawful to cut or remove any tim- 
ber except as may be prescribed by such rules and regulations; but this act shall 


not. operate to repeal the act of June third, eighteen hundred and seventy-eight, 
providing for cutting of timber on mineral lands. 


The scope and purpose of the act was to authorize the Secretary of 
the Interior to pernit the cutting of timber for agricultural, mining, 
manufacturing or domestic purposes from the unreserved non-mineral 
public lands of the United States under such rules and regulations as 
he might prescribe, in order that settlers upon the public lands and 
other residents within the States and Territories named in the act, 
might procure timber from the public lands under authority of law to 
supply their immediate wants for the purposes above stated. While 
it would not be unlawful to cut and remove timber from the unre- 
served non-mineral lands, under the provisions of said act, without 
obtaining a permit, if such timber is used in the State or Territory in 
which the timber is cut, the exercise of the privilege granted is 
restrained by the provision authorizing the Secretary of the Interior 
to designate the sections or tracts of land from which such timber may 
be cut, so that the permission given by the act is at all times subject 
to supervision by the Department, which may restrain or prohibit 
such cutting if deemed necessary. Under the terms of the act the 
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timber cut and removed must be confined strictly to use in the State 
or Territory in which it is taken and can not be exported therefrom 
into any other State or Territory. See regulations February 10, 1900 
(29 Li. D., 572). 

By the 24th section of the same act the President was authorized to 
set apart public lands bearing forests, for public reservations, and 
under the provisions of said section lands have from time to time been 
set apart and reserved, which withdrew them from the operation of 
the 8th section of the act, but by the act of June 4, 1897 (30 Stat., 
11, 35), the following provision was made with reference to the use of 
timber on said reservations: | | 


The Secretary of the Interior may permit under regulations to be prescribed by ~ 
him, the use of timber and stone found upon such reservations, free of charge, by 
bona fide settlers, miners, residents, and prospectors for minerals, for fire-wood, fenc- 
ing, buildings, mining, prospecting, and other domestic purposes, as may be needed 
by such persons for such purposes; such timber to be used in the State or Territory, 
respectively, where such reseryation may be located. | 


It will be seen that substantially the same right and privilege granted 
to settlers and residents by the act of 1891 to use the timber upon the 
public lands for domestic purposes, was extended by the act of June 
4, 1897, to forest reservations, by authorizing the Secretary of the 
Interior under regulations to be prescribed by him to permit the cut-_ 
ting of timber from such reservations by dona jide settlers and resi- 
dents, for domestic purposes, upon the same condition, to wit, that it 
shall be used in the State or Territory where the reservation from 
which the timber is cut may be located. 

The timber in the State of Wyoming on the west slope of the con- 
tinental divide along the Snake River and its tributaries is the natural . 
and only source from which the citizens of the State of Idaho living 
in the valleys west of said ridge can procure timber for the uses and 
purposes contemplated by the eighth section of the act of March 3, 
1891. Being restrained from taking timber from said lands because 
of the provision restricting the nse of it to the State or Territory in 
which the timber is cut, such citizens were practically excluded from 
the benefits of the act, and in order that its benefits might be enjoyed 
by them it was amended by the act of July 1, 1898, supra, which 
provided: 

That it shall be lawful for the Secretary of the Interior to grant permits under 
the provisions of the 8th section of the act March 3, 1891, to citizens of Idaho and 
Wyoming to cut timber in the State of Wyoming west of the Continental Divide on 
the Snake River and its tributaries to the boundary line of Idaho, for agricultural, 
mining, or other domestic purposes, and to remove the timber so cut to the State of 
Idado. | 


The practical effect of the act as amended is to permit timber to be 
cut and removed from lands within the prescribed limits, and to be 
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removed tothe State of Idaho, for the use of the residents of that State, 
to the same extent as if the timber had been cut within the limits of 
said State. It extends to residents of the State of Idaho the same 
privilege to cut and remove timber from lands within the prescribed 
limits for their use as was enjoyed by the residents of the State of 
Wyoming at the date of said act of July 1, 1898. From the date of 
the passage of that act timber cut upon lands within said limits for 

use in the State of Idaho is to all intents and purposes timber cut in the 
State of Idaho. 

These several acts must be construed 7m pari materia, and such 
effect must be given to the act of June 4, 1897, as if the act of July 1, 
1898, was in terms incorporated therein. No other construction can 
be given to said acts without violating the clear intent and purpose of 
the act of July 1, 1898, which was evidently intended to confer upon 
residents of Idaho the same right to cut and remove timber from — 
lands within the described limits, whether reserved or unreserved, as 
was then enjoyed by the residents of Wyoming under the acts of 
March 3, 1891, and June 4, 1897, while it did not withdraw from 
citizens of Wyoming any rights they then possessed under said acts. 
You are therefore advised that citizens of the State of Idaho may be 
permitted under authority of the act of June 4, 1897, and the regula- 
tions issued thereunder, to cut timber from forest reserves in the 
State of Wyoming within the limits designated by the act of July 1, 
1898, and to remove the timber so cut to the State of Idaho for 
domestic uses. 


MINING CLAIM—NOTICE—ENTRY. 
SOUTHERN Cross GoLp MINING Co. 7. SEXTON ET AL. 


There can be no valid entry upon an application for patent to a mining claim until 
notice of the application shall have been lawfully given. 

Aun adjudication by the land department that the notice of application for patent to 
a mining claim is fatally defective is equivalent to a determination that an entry 
based upon such application is illegal and should be canceled. In such case the 
entry will be treated as though formally canceled as of the date the notice was 
finally adjudicated to be insufficient. 


Acting Secretary Ryan’ to the Commissioner of the General Land Office, | 
(Se VP.) September 21, L901. (A. B. P.) 


April 21, 1885, William Sexton et al. made entry No. 1027, Sacra- 
mento land district, California, for the Cape Horn quartz mining 
claim, embracing two locations known, respectively, as the Cape Horn 
and the Poole locations. Upon an examination of the record of the 
entry by your office (which, for some unexplained reason, was not 
made until July 23, 1895), it was found that no connecting line 
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between the claim and the publie survey, or a United States mineral 
monument, had been given in the notice of the application for patent 
upon which the entry was based, and for that reason the applicants 
were required to give new notice of their application for patent in the 
manner prescribed by law and the official regulations. An amended 
survey of the claim was also required to cover certain defects found 
in the original survey. A motion for review, subsequently filed by 
the applicants, was denied by your office by decision of December 11, 
1896. | 

New notice of the application for patent, based upon- an amended 
survey made as required, was accordingly published and posted, the 
publication commencing December 14, 1900. An adverse claim was 
filed by the Southern Cross Gold Mining Company. Possessory title 
to the land embraced in the claim applied for was asserted by said 
company as locator of two claims known, respectively, as the Trimble 
and Old Harlow. A stay of the patent proceedings, as provided by 
section 2326 of the Revised Statutes, was thereupon recognized by the 
local officers. Suit upon the adverse claim.was timely instituted in 
the loca] court, and the suit is still pending and undetermined. 

March 25, 1901, the applicants for patent filed a motion asking that 
the adverse claim be dismissed and that their original entry, which 
appears never to have been formally canceled, be passed to patent. 
It is contended in the motion, in substance, (1) that the adverse claim 
and the proceedings thereon in court are insufficient as a basis for the — 
suspension of further proceedings upon the application for patent in 
view of the republication and reposting of notice thereof by the appli- 
cants as required, and of the existing entry allowed upon their orig- 
inal publication and posting, and (2) that the adverse claim is irregu- 
lar and insufficient in that it does not properly show the nature, bound- 
aries, and extent of the claim therein asserted. By decision of April 
18, 1901, your office overruled the motion to dismiss. ‘The applicants 
hae e appealed to the Department. 

The errors assigned in the appeal present substantially the same 
questions raised by the motion to dismiss. Much stress is laid upon 
the fact that the original Cape Horn entry still remains of record. It 
is strenuously contended, in view thereof, that the land in question 
was not subject to the Trimble and Harlow locations, which appear to 
have been made after the date of said entry, and that the application 
for patent, upon the new notice, is therefore not subject to adverse 
claim under the statute on behalf of said locations. 

This contention can not be sustained. Its infirmity lies in the fact 
that the original notice of the application for patent was fatally 
defective and formed no legal basis for the entry made upon it. 
When this condition was found to exist the reeular course would have 
been to have canceled the entry before allowing new notice to be 
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given. The case was not one of mere irregularity, or one which pre- 
sented defects that might be cured by supplemental proceedings 
irrespective of any claim or contention: by other persons, and the 
entry suspended until the supplemental proceedings could be had. 
The original notice being fatally defective, it was rejected for that 
reason. Under the law, when the notice fell the entry fell also. It 
no longer had any basis to support it. It must be treated, therefore, 
as though it had been canceled of record at the time the notice was 
finally adjudicated to be insufficient. The adjudication of the insuf- 
ficiency of the notice was equivalent to a determination that the entry 
had been erroneously allowed and should be canceled. There can be 
no valid entry upon an application for patent to a mining claim until 
notice of the application shall have been lawfully given. 

There does not appear to be any reasonable ground for the conten- 
tion that the adverse claim is insufficient in form or substance. . Suit 
thereon has been entertained by the court and the subject matter of 
the controversy has thus been transferred to that tribunal for adjudi- 
cation. The land department must await the result of the court pro- 
ceedings before taking further action. 

There is no error in your office decision of which the appellant has 
any right to complain, and said decision, in so far as the questions 
presented by the appeal are concerned, is affirmed. 


INDIAN HOMESTEAD—ALLOTMENT—SEC. 4, ACT OF FEBRUARY 8, ISS7%. 
OPINION. 


Indian wives of Indians who have entered lands under the provisions of the home- 
stead laws, are not entitled to allotments under the fourth section of the act of 
February 8, 1887, whether the marriage took place prior or subsequent to the 
act of August 9, 1888. 


Assistant Attorne Y- Oeil Van Devanter to the Secretary of the Inte- 
rior, June 28, 1902. (C. J. G.) 


The Commissioner of Indian Affairs, under date of April 5, 1902, 
submits a request—referred to me for an opinion on the subject-matter 
involyed—to be advised whether or not the Indian wives of Indians 
who have entered land under the homestead law are entitled to allot- 
ments under section 4 of the act of February 8, 1887 (24 Stats., 388), 
if married prior to the passage of the act of August .9, 1888 (25 Stats., 
392). 

This request arises from an interpretation placed by the Indian 
Office upon an opinion rendered by the Assistant Attorney-General 
for the Interior Department, April 8, 1896, in the case of Sarah Hale, 
wherein it was said ‘‘that an Indian woman who married a citizen of 
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the United States since August 9, 1888, is not entitled to an allotment 
under the fourth section of the act of February 8, 1887,” it being con- 
eluded by the Indian Office that the inference to be drawn from this 
language is, that an Indian woman so married préor to August 9, 1888, 
is entitled toan allotment. Attention is likewise invited by that office 
to the conflict that would necessarily arise between the result of such 
an inference, and the case of Boston Pete, wherein the Department 
stated, January 3, 1902 (Ind. Div.), that, ‘tas Boston Pete became a 
citizen on taking a homestead, his wife, if living with him, apart from 
her tribe, also became a citizen by the act of February 8, 1887, and . 
not entitled to an allotment under the fourth section of said act, “ 
reference being made to the act of August 9, 1888. 

The act of March 3, 1875 (18 Stat., 402, £20), extended the benefits 
of the homestead law to 
any Indian born in the United States, who is the head of a ae or who has arrived 
at the age of twenty-one years, and who has abandoned, or may hereafter abandon, 
his tribal relations. 

By the act of July £, 188+ (23 Stats., 96), the same privilege was fur- 
ther extended as follows: 


That such Indians as may now be located on public lands, or as may, under the 
direction of the Secretary of the Interior, or otherwise, hereafter so locate, may avail 
themselves of the provisions of the homestead laws as fully and to the same extent 
as may now be done by citizens of the United States. 


In the case of Delorme v. Cordeau (29 L. D., 277), it was held 
(syllabus): 

. The word “ located,’’? as used in the act of July 4, 1884, is employed in the sense 
of settlement, and refers to a settler who is living on the land. ; 

The fourth section of the act of ne 8, 1887 (24 Stat., 388), 
is, in part, as follows: 

That where any Indian not residing upon a reservation, or for whose tribe no reser- 
vation has been provided by treaty, act of Congress, or executive order, shall make 
settlement upon any surveyed or unsurveyed lands of the United States not otherwise 
appropriated, he or she shall be entitled, wpon application to the local land office for 
the district in which the lands are located, to have the same allotted to him or her, 
and to his or her children, in quantities and manner as provided in this act for 
Indians residing upon reservations. 

The benefits and privileges conferred by these acts are upon Indians 
as such, and those contemplated are Indians who locate and settle upon 
the public land or those not living upon a reservation, Each act 
imports and necessarily involves as a prerequisite to the enjoyment of 
its benefits, a separation from the tribe. This being true, it neces- 
sarily follows that all who have received the benefit of any one of said 
provisions of law are equally within the terms of the sixth section of 
said act of February 8, 1887, which provides: 

And every Indian born within the territorial limits of the United States to whom 
allotments shall have been made under the provisions of this act, or under any law 
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or treaty, and every Indian born within the territorial limits of the United States 
who has voluntarily taken up within said limits, his residence separate and apart 
- from any tribe of Indians therein, and has adopted the habits of civilized life, is 
hereby declared to be a citizen of the United States, and is entitled to all the rights, 
privileges and immunities of such citizens. 


This section embraces not only Indians who may have taken home- 
steads or received allotments, but also all others who have withdrawn 
from their tribes and adopted the habits of civilized life. 

Separation or living apart from their tribes for the purpose of a 
settlement upon the public lands to secure a homestead or an allot- 
ment, is a necessary part of the procedure under the laws authorizing 
the acquirement of public lands by Indians. The withdrawal from 
her tribe by an Indian woman for the purpose of assuming or continu- 
ing marriage relations with a citizen of the United States, brings her 
within the sixth section of the act of 1887. Jt is immaterial whether 
such citizen husband be an Indian by blood or a nember of some other 
race, and the process by which he was made a citizen is likewise 
immaterial. | 

The second section of the act of August 9, 1888, supra, provides: 

That every Indian woman . . . who may hereafter be married to any citizen 
of the United States, is hereby declared to become by such marriage a citizen of 
the United States, with all the rights, privileges, and immunities of any such citizen, 
being a married woman: Provided, That nothing in this act contained shall impair 
or in any way affect the right or title of such married woman to any tribal property 
or any interest therein. : 

The property rights protected thereby are those relating to tribal 
property and not those arising under the fourth section of the act of 
1887 in respect of allotments out of the public domain. The law as it 
stood at the date of said act of 1888 made an Indian separating from 
the tribe a citizen of the United States, and the declaration in said act 
that an Indian woman marrying a citizen of the United States should 
thereby become a citizen, did not affect her status under the then-exist- 
ing law. That declaration does not necessarily imply that a different 
rule prevailed before. The rule of construction in such cases is stated 
in Black on Interpretation of Laws (sec. 90), as follows: 

But. the enactment of a specific provision on a given subject does not, of itself, 


prove that the law on that subject was different before; for such enactment may 
have been in affirmance of existing law, and to remove doubts. 


While the inference drawn by the Indian Office from the opinions 
given in the case of Sarah Hale may be properly deduced from the 
language used, yet it is merely an inference. The question as to the 
rights or status of Indian women married prior to the act of 1888 was 
not involved in that case and hence any expression used there which 
may by inference be said to indicate an opinion thereon is not to be 
regarded as settling that question. 
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For the reasons given herein I am of opinion, and so advise you, that 
Indian wives of Indians who have entered lands under the provisions 
of the homestead laws, are not entitled to allotments under the fourth 
section of the act of February 8, 1887, whether the marriage took 
place prior to or since August 9, 1888, . 

Approved: 

K. A. Hitcucock, Seeretary. 


ENTRIES ON LANDS WITHDRAWN FOR THE CONSTRUCTION OF IRRIGA- 
TION WORKS FOR THE RECLAMATION OF ARID LANDS—ACT OF JUNE 
17, 1902. | 

CIRCULAR. 


DEPARTMENT OF THE INTERIOR, © 
GENERAL Land OFFICE, 
Wasuincton, D. C., September 9, 1902. 
REGISTERS AND RECEIVERS, 
United States land offices in Arizona, California, 

Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, 

New Mexico, North Dakota, Oklahoma, Oregon, 
South Dakota, Utah, Washington, and Wyoming. 

GENTLEMEN: Your attention is called to the provisions of sections 
8 and + of the act of Congress approved June 17, 1902 (82 Stat., 388), 
entitled: 

An act appropriating the receipts from’ the sale and disposal of public lands in 
certain States and Territories to the construction of irrigation works for the 
reclamation of arid lands. ee 

A copy of said act is attached hereto. 

You will observe that lands withdrawn under the provisions of this 
act are subject to entry under the provisions of the homestead law only; 
that entries made on lands so withdrawn are subject to all the provi- 
sions, limitations, charges, terms, and conditions of the act; that not 
less than 40 nor more than 160 acres can be embraced in one entry; 
that such entries are not subject to the commutation provisions of the 
homestead law, and that, on the determination of the Secretary of the 
Interior that the proposed irrigation project is practicable, the entries 
may be reduced in area to the limit representing the acreage which, in 
the opinion of the Secretary, may be reasonably required for the sup- 
port of a family upon the lands in question, and will become subject to 
the charges per acre which may be determined upon, to be paid in 
annual installments not exceeding ten. 

You will indorse across the face of each duplicate receipt, and also 
across the face of each homestead application, the following: 

‘This entry allowed subject to the provisions of the act of June 17, 
1902 (Public, No. 161).” 
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Each entryman under this act should be advised of the provisions of 
the same by furnishing him with a copy of this circular. 
Very respectfully, | 
W. A. RicHaArRps, 
Acting Commissioner. 
Approved: | | 
Tuos. Ryan, Acting Secretary. 


[32 Stat., 388.] 


AN ACT appropriating the receipts from the sale and disposal of public lands in certain States and 
Territories to the construction of irrigation works for the reclamation of arid lands. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That all moneys received from the sale and disposal of public 
lands in Arizona, California, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Utah, Washington, 
and Wyoming, beginning with the fiscal year ending June thirtieth, nineteen hun- 
dred and one, including the surplus of fees and commissions in excess of allowances 
to registers and receivers, and excepting the five per centum of the proceeds of the 
sales of public lands in the above States set aside by law for educational and other 
purposes, shall be, and the same are hereby, reserved, set aside, and appropriated 
as a special fund in the Treasury to be known as the ‘‘ reclamation fund,”’ to be used 
in the examination and survey for and the construction and maintenance of irriga- 
tion works for the storage, diversion, and development of waters for the reclamation 
of arid and semiarid lands in the said States and Territories, and for the payment 
of all other expenditures provided for in this act: Provided, That in case the receipts 
_ from the sale and disposal of public lands other than those realized from the sale and 

disposal of lands referred to in this section are insufficient to meet the requirements 
for the support of agricultural colleges in the several States and Territories, under 
the act of August thirtieth, eighteen hundred and ninety, entitled ‘‘An act to apply 
a portion of the proceeds of the public lands to the more complete endowment and 
support of the colleges for the benefit of agriculture and the mechanic arts, estab- 
lished under the provisions of an act of Congress approved July sevond, eighteen 
hundred and sixty-two,’ the deficiency, if any, in the suin necessary for the support 
of the said colleges shall be provided for from any moneys in the Treasury not other- 
wise appropriated. 

Src. 2. That the Secretary of the Interior is hereby authorized and directed to 
make examinations and surveys for, and to locate and construct, as herein provided, 
irrigation works for the storage, diversion, and development of waters, including 
artesian welis, and to report to Congress at the beginning of each regular session as 
to the results of such examinations and surveys, giving estimates of cost of all con- . 
templated works, the quantity and location of the lands which can be irrigated 
therefrom, and all facts relative to the practicability of each irrigation project; also 
the cost of works in process .of construction as well as of those which have been 
completed. | 

Src. 8. That the Secretary of the Interior shall, before giving the public notice 
provided for in section four of this act, withdraw from public entry the lands 
required for any irrigation works contemplated under the provisions of this act, and 
shall restore to public entry any of the lands so withdrawn when, in his judg- 
ment, such lands are not required for the purposes of this act; and the Secretary of 
the Interior is hereby authorized, at or immediately prior to the time of beginning 
the surveys for any contemplated irrigation works, to withdraw from entry, except 
under the homestead laws, any public lands believed to be susceptible of irrigation 
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from said works: Provided, That all lands entered and entries made under the home- 
stead laws within areas so withdrawn during such withdrawal shall be subject to all 
the provisions, limitations, charges, terms, and conditions of this act; that said sur- 
veys shall be prosecuted diligently to completion, and upon the completion thereof, 
and of the necessary maps, plans, and estimates of cost, the Secretary of the Interior 
shall determine whether or not said project is practicable and advisable, and if 
determined to be impracticable or unadvisable he shall thereupon restore said lands 
to entry; that public lands which it is proposed to irrigate by means of any contem- 
_ plated works shall be subject to entry only under the provisions of the homestead 
laws in tracts of not less than forty nor more than one hundred and sixty acres, and 
shall be subject to the limitations, charges, terms, and conditions herein provided: 
Provided, That the commutation provisions of the homestead laws shall not apply to ~ 
entries made under this act. “ , . 

Sec. 4, That upon the determination by the Secretary of the Interior that any irri- 
gation project is practicable, he may cause to be let contracts for the construction of 
the same, in such portions or sections as it may be practicable to construct and com- 
plete as parts of the whole project, providing the necessary funds for such portions 
or sections are available in the reclamation fund, and thereupon he shall give public 
notice of the lands irrigable under such project, and limit of area per entry, which 
limit shall represent the acreage which, in the opinion of the Secretary, may be 
reasonably required for the support of a family upon the lands in question; also of 
the charges which shall be made per acre upon the said entries, and upon lands in 
private ownership which may be irrigated by the waters of the said irrigation project, 
and the number of annual installments, not exceeding ten, in which such charges 
shall be paid and the time when such payments shall commence. The said charges 
shall be determined with a view of returning to the reclamation fund the estimated 
cost of construction of the project, and shall be apportioned equitably: Provided, That 
in all construction work eight hours shall*tonstitute a day’s work, and no Mongolian 
labor shall be employed thereon. | 

Sec. 5. That the entryman upon lands to be irrigated by such works shall, in 
addition to compliance with the homestead laws, reclaim at least one-half of the total 
irrigable area of his entry for agricultural purposes, and before receiving patent for 
the lands covered by his entry shall pay to the government the charges apportioned 
against such tract, as provided in section four. No right to the use of water for land 
in private ownership shall be sold for a tract exceeding one hundred and sixty acres 
to any one landowner, and no such sale shall be made to any landowner unless he 
be an actual bona jide resident on such land, or occupant thereof residing in the 
neighborhood of said land, and no such right shall permanently attach until all pay- 
nents therefor are made. The annual installments shall be paid to the receiver of 
the local land office of the district in which the land is situated, and a failure to 
make any two payments when due shall render the entry subject to cancellation, 
with the forfeiture of all rights under this act, as well as of any moneys already paid 
thereon. All moneys received from the above sources shall be paid into the recla- 
mation fund. Registers and receivers shall be allowed the usual commissions on all 
moneys paid for lands entered under this act. 

Sec. 6, That the Secretary of the Interior is hereby authorized and directed to use 
the reclamation fund for the operation and maintenance of all reservoirs and irriga- 
tion works constructed under the provisions of this act: Provided, That when the 
payments required by this act are made for the major portion of the lands irrigated 
froin the waters of any of the works herein provided for, then the management and 
operation of such irrigation works shall pass to the owners of the lands irrigated 
thereby, to be maintained at their expense under such form of organization and 
under such rules and regulations as may be acceptable to the Secretary of the 
Interior: Provided, That the title to and the management and operation of the reser- 
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voirs and the works necessary for their protection and operation shall remain in the 
government until otherwise provided by Congress. 

Sec. 7. That where in carrying out the provisions of this act it becomes necessary 
to acquire any rights or property, the Secretary of the Interior is hereby authorized 
to acquire the same for the United States by purchase or by condemnation under 
judicial process, and to pay from the reclamation fund the sums which may be 
needed for that purpose, and it shall be the duty of the Attorney-General of the 
United States upon every application of the Secretary of the Interior, under this act, 
to cause proceedings to be commenced for condemnation within thirty days from the 
receipt of the application at the Department of Justice. 

Sec. 8. That nothing in this act shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or Territory relating to the con- 
trol, appropriation, use, or distribution of water used in irrigation, or any vested 
right acquired thereunder, and the Secretary of the Interior, in carrying out the pro- 
visions of this act, shall proceed in conformity with such laws, and nothing herein 
shall in any way affect any right of any State or of the Federal Government or of 
any landowner, appropriator, or user of water in, to, or from any interstate stream 
or the waters thereof: Provided, That the right to the use of water acquired under the 
provisions of this act shall be appurtenant to the land irrigated, and beneficial use 
shall be the basis, the measure, and the limit of the right. 

Sec. 9. That it is hereby declared to be the duty of the Secretary of the Interior in 
carrying out the provisions of this act, so far as the same may be practicable and sub- 
ject to the existence of feasible irrigation projects, to expend the major portion of the 
funds arising from the sale of public lands within each State and Territory herein- 
before named for the benefit of arid and semiarid lands within the limits of such 
State or Territory: Provided, That the Secretary may temporarily use such portion of 
- said funds for the benefit of arid or semiarid Jands in any particular State or Territory 
hereinbefore named as he may deem advisable, but when so used the excess shall be 
restored to the fund as soon as practicable, to the end that ultimately, and in any 
event, within each ten-year period after the passage of this act, the expenditures for 
the benefit of the said States and Territories shall be equalized according to the pro- 
portions and subject to the conditions as to practicability and feasibility aforesaid. 

Sec. 10. That the Secretary of the Interior is hereby authorized to perform any and 
all acts and to make such rules and regulations as may be necessary and proper for © 
the purpose of carrying the provisions of this act into full force and effect. 

Approved, June 17, 1902. 


HOMESTEAD ENTRIES ON LANDS TEMPORARILY WITHDRAWN FOR 
IRRIGATION PURPOSES—ACT OF JUNE 17, 1902. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanp OFFICE, 
W asHInGTon, D. C., October 25, 1902. 
REGISTERS AND RECEIVERS, 
United States Land Offices in Arizona, California, 
Colorado, fdaho, Kansas, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, Oklahoma, Oregon, 
South Dakota, Utah, Washington, and Wyoming. 
GENTLEMEN: You are hereby directed, in addition to the instructions 
contained in office circular of September 9, 1902, to call the especial 
attention of all persons that have made, or are intending to make, 


494 DECISIONS RELATING TO THE PUBLIC LANDS. 


Rania entries on lands that have been, or may her enter be, tempo- 
rarily withdrawn for irrigation purposes, to the following statement: 

The withdrawal of these lands is principally for the purpose of 
making surveys and irrigation investigations in order to determine 
the feasibility of the plans of irrigation and reclamation proposed. 
Only a portion of the lands will be irrigated even if the project is 
feasible. It will be impossible to decide in advance of careful exami- 
nation what lands may be watered, if any. The mere fact that surveys 
are in progress is no indication whatever that the works will be built, 
and this fact can not determine how much water there may be availa- © 

ble, or what lands can be covered, or whether the cost will be too great 
to justify the undertaking, until the surveys and the irrigation inves- 
tigation have been completed. 

Attention is also called to the fact that all entries made upon the 
lands referred to are subject to the following proviso of the act of 
August 30, 1890 (26 Stat., 391): 

That in all patents for lands hereafter taken up under any of the land laws of the 
United States or on entries or claims validated by this act west of the one hundredth 
meridian, it shall be expressed that there is reserved from the lands in said patent 
described, a right of way thereon for ditches or canals constructed by the authority 
of the United States. 

Under this provision of the law, should a homestead entry embrace 
land that is needed in whole or in part for a dam site, a reservoir, or a 
canal, the land would be taken for such purpose, and the entryman 
would have no claim against the United States for the taking of such 
right of way. , 

You will post a copy of this circular in a conspicuous place in your 
office and give the subject-matter hereof such general publicity as may 
be possible. | 

Very respectfully, BincEeR HERMANN, 
Commissioner. 
Appr oved, October 25, 1902: 
K. A. Hrroncocx, Secretary. 


SETTLERS ON RAILROAD AND WAGON-ROAD GRANTS—ACTS OF JUNE 22, 
1874, AUGUST 29, 1890, AND JULY 1, 1902. 


CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Wasuineton, D. C., September 22, 1902. 


The act of June 22, 1874 [18 Stat., 194], reads as follows: 


That in the adjustment of all railroad land grants, whether made directly to any 
railroad company or to any State for railroad purposes, if any of the lands granted 
be found in the possession of an actual settler whose entry or filing has been allowed 
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under the preemption or homestead laws of the United States subsequent to the time 
at which, by the decision of the Land Office, the right of said road was declared to 
have attached to such lands, the grantees, upon a proper relinquishment of the lands 
so entered or filed for, shall be entitled to select an equal quantity of other lands in 
lieu thereof*from any of the public lands not mineral, and within the limits of the 
grant, not otherwise appropriated at the date of selection, to which they shall receive 
title the same as though originally granted. And any such entries or filings thus 
relieyed from conflict may be perfected into complete title as if such lands had not 
‘been granted: Provided, That nothing herein contained shall in any manner be so 
construed as to enlarge or extend any grant to any such railroad, or to extend to 
lands reserved in any land grant made for railroad purposes: And provided further, 
That this act shall not be construed so as in any manner to confirm or legalize any 
decision or ruling of the Interior Department under which lands haye been certified 
to any railroad company when such lands have been entered by a preemption or 
homestead settler after the location of the line of the road and prior to the notice to 
the local land office of the withdrawal of such lands from market. 


By act of August 29, 1890 [26 Stat., 369], the act of June 22, 1874, 
was amended as follows: | 

That the privileges granted by the aforesaid act approved June twenty-second, 
eighteen hundred and seventy-four, are hereby extended (subject to the provisos, 
limitations, and restrictions thereof) to all persons entitled to the right of homestead 
or preemption under the laws of the United States, who have resided upon and 
improved for five years lands granted to any railroad company but whose entries or 
filings have not for any cause been admitted to record. 


The following is the act of July 1, 1902 [82 Stat., 733]: 


That the provision of the act of June twenty-second, eighteen hundred and seventy- 
four, entitled ‘‘An act for the relief of settlers on railroad lands,” and all acts amend- 
atory thereof or supplementary thereto, including the act approved March third, 
eighteen hundred and eighty-seven, entitled ‘‘An act to provide for the adjustment 
of land grants made by Congress to aid in the construction of railroads and for the 
forfeiture of unearned lands, and for other purposes,’’ as modified or supplemented 
by the act approved March second, eighteen hundred and ninety-six, entitled ‘‘An 
act to provide for the extension of the time within which suits may be brought to 
vacate and annul land patents, and for other purposes,’’ shall apply to grants of land 
in aid of the construction of wagon roads. 

The act of June 22, 1874, authorizes the relinquishment by railroad 
companies, in favor of settlers, of lands within the limits of their 
grants which have been entered or filed upon under the provisions 
of the preemption or homestead laws of the United States subsequent 
to the time at which, by decision of the Land Office, the rights of said 
roads have been declared to have attached, and to select in lieu of the 
land thus relinquished an equal quantity of other lands from any of 
the public lands within the limits of their grants, nonmineral in char- 
acter, and not reserved or otherwise appropriated at the date of selec- 
tion, and to receive title to the same as though originally granted. 

As the act of June 22, 1874, limited the relief to persons who had 
been allowed to make entries, the act of August 29, 1890, extended 
the privileges granted thereby to persons who have resided upon and 
improved lands granted to any railroad company for five years, but 
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whose entries for any reason were not admitted of record, and the act 
of July 1, 1902, extended the provisions of said acts and the acts of 
March 3, 1887 (24 Stat., 556), which previded for the adjustment of 
railroad land grants and forfeited the lands then unearned by the 
construction of the roads, as modified and supplemented by the act 
of March 2, 1896 (29 Stat., 42), entitled ‘‘An act to provide for the 
extension of the time within which suits may be brought to vacate 
~and annul land patents, and for other purposes,” to grants of land to 
aid in the construction of wagon roads. 

Therefore, upon the filing of any relinquishment as prescribed in 
said acts this office is authorized to treat the filing, entry, or claim 
of the settler as though the land had not been branted to the railroad 
or wagon-road company. 

Where conflicting claims are brought to the attention of this office 
and the superior right of the company has been ascertained, and it is 
found that the claim of the settler in the absence of the railroad claim 
would be allowed, this office will direct the attention of the officers of 
the company to the facts and request the relinquishment of the land. 

At the same time the party interested should himself seek the 
relief indicated by direct application to the railroad or wagon-road — 
authorities, as the case may be, and thereby aid in securing an early — 
Gdicstinent. 

Where patent o1 its equivalent has not been issued for the benefit 
of the company, relinquishment may be.made by simple waiver of 
claim; but where title has passed, forma] reconveyance will be 
required, as in other cases of surrender of patents. | 

The company may file its leu selection and relinquishment at the 
same time, or it may file its relinguishment and make its selection at 
any subsequent time, in which latter case the relinquishment may be 
sent direct to this ome: and upon its receipt proper annotations . 
thereof will be made on the records and the settler’s claim immedi- 
ately released from suspension. But selections of leu lands must be 
filed with the register and receiver of the proper local land office and 
be noted upon their records before transmission to this office. 

Selections must be of lands, not mineral, within the limits of the 
grant, free from other claims and not reserved or otherwise appro- 
priated at date of selection, but the word ‘‘ reserved,” as here used, 
shall not be held to include the sections alternate to those granted, the 
title to which remains in the United States. | 

Where selection fees have been paid upon the land relinquished 
they will be applied to the lieu selection, but where such fees have 
not been paid the usual selection fees will be charged. | 

The selections will be reported by the register and receiver in the 
same manner as other selections, with a reference, to the proper act or 
acts by their date and title; and opposite eazh tract selected annotation 


. 
™“ 
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will be made on the records of the tract surrendered. See Forms A 
and B attached. : 
_ lt is to be noted that the acts authorizing relinquishments by rail- 
road and wagon-road companies are not mandatory upon the com- 
panies, but simply provide a mode of adjustment of conflicting claims 
depending upon their voluntary action, and the settlers should there- 
fore assist this office to the extent of their ability in securing the 
relinquishments sought. 

For instructions under act of March 38, 1887, see circular of Feb- 
ruary 13, 1889, 8 L. D., 348. 

- -Very respectfully, Bixnecrr HERMAXN, 

Commisstoner. 

Approved: 

| THos. RYAN, 
Acting Secretary of the Interior. 


Form A. 


UnitTep States Land OFFICE, 








—, 1902. 

I, , agent of the Company, hereby apply to select the following- 
described lands, in lieu of lands inuring to said company under the act of ; 
and surrendered by said company in favor of actual settlers thereon as provided by 
the act of , entitled ‘ nis 























Form B: 


| Unirrep States Lanp OFFICE, 








| —, 1902. 
We hereby certify that we have carefully and critically examined the foregoing 
list of lands claimed by the - Company in lieu of lands heretofore granted for 
said company and selected by its duly authorized agent, and that we find the same 
to be correct; and we further certify that the filing of said list is allowed and 
approved, and that the whole of said lands are surveyed public lands of the United 
States and within the limits of ——— miles. . 

We further certify that the foregoing list’shows an assessment of the fees payable 
to us under the act of July 1, 1864, and that the said company have paid to the 
undersigned, the receiver, the full sum of , in full payment of said fees. 

, Register. 
——_——— —-——., Receiver. 




















Murray v. CHAPMAN. 


Motion for review of departmental decision of December 12, 1901, 
31 Le D., 169; denied by Acting Secretary Ryan October 6, 1902. 


a 
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JACOBY v. KUBAL. 


Motion for review of departmental decision of July 24, 1902, 31 
L. D., 382, denied by Acting Secretary Ryan October 6, 1902. 


HOMESTEAD—SOLDIERS’ ADDITIONAL—SECTIONS 2304 AND 2306, R. S. 
GEORGE W. Cook. 


The qualifications of a soldier who makes application for an additional homestead 
under section 2306 of the Revised Statutes, must be determined under the limita- 
tions found in section 2304, which provides that the soldier shall have ‘‘ served 
in the army of the United ‘States during the recent rebellion, for ninety days.”’ 


Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) October 23, 1902. (C. J. G.) 


A motion has been filed by George W. Cook, assignee of the claimed 
soldiers’ additional homestead right of Alban E. Bentley, for review 
of departmental decision of August 26, 1902 (not reported), wherein is 
affirmed the action of your office in rejecting his application to enter, 
under section 2306 of the Revised Statutes, the NW. 4 NW. 4, sec. 17, 
T. 9 N., R. 19 E., Lewiston, Montana, land district. — 

The report furnished by the Record and Pension Office of the War 
Department as to the soldier’s military service was as follows: 

Alban Bentley was enrolled June 9, 1862, at Camp Chase for 3 mos,, and mustered 
into service asa pvt. in Co. E, 85 Reg’t Ohio Inf., June 10, 1862, and dischg’d as a 
pvt. Aug. 18, 1862, on surgeon’s certificate of disability. 

Name Alban E. Bentley not found on rolls of Co. 

The basis of your office decision was that—as shown by the above 
report—the soldier served only two months and eight days in the 
arniy, and for that reason, under the decisions of the Department, he 
was not entitled to a soldiers’ additional homestead right, although he 
was discharged on account of disability. In the case of Leslie M. 
Hamilton (81 L. D., 165, 166), it was said: | 

Section 2306 of the Revised Statutes is expressly limited to the particular class 
mentioned in section 2304, namely, those who have served in the Army, Navy, or 
Marine Corps of the United States during the war of the rebellion, for ninety days. 
The provisions in section 2305 of the Revised Statutes with respect to soldiers ‘‘dis- 
charged on account of wounds received or disability incurred in the line of duty,” 
were made solely with respect to the credit that should be allowed a soldier for his 
military service in computing the period of his residence under an original entry, and 


in no way can be invoked as bearing upon the qualifications of an applicant under 
section 2306, whose status in that respect must be determined under limitations found 


in section 2304. 
It is insisted in the motion for review, as was done upon appeal, 
that it was error to follow the decision in that case, as the statements 
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made therein, as above, were not necessary to its adjudication and are 
therefore mere dicta ; that it was error to construe section 2306 of the 
Revised Statutes solely in relation to section 2304, which also should 
be construed in connection with section 2305; that in seeking a correct 
interpretation of the sections named resort should be had to the 
original act of June 8, 1872 (17 Stat., 333), as it stood prior to revision, 
and which it is alleged comprehends all classes of soldiers. The 
decision of your office in the case of Leslie M. Hamilton, supra, 
denying an application for the exercise of a soldiers’ additional right, 
was on the ground that the soldier served less than ninety days during 
the war of the rebellion and was not discharged for disability incurred 
‘in the line of duty, ‘‘even if in that case he would be entitled to the 
additional right.” This ruling ealled directly for a construction of 
section 2305 of the Revised Statutes—as to its relation to section 
9306—which provides that if the soldier is ‘‘ discharged on account of 
wounds received or disability incurred in the line of duty, then the 
terin of enlistment shall be deducted from the time heretofore required 
to perfect title, without reference to the length of tinie he may have 
served,” and required a modification of the decision of your office to 
that extent. Hence the statement made in said case, as above quoted, 
was necessary to the proper adjudication thereof and may not there- 
fore be regarded as mere dicta. Nor is the ruling in said case one of 
recent origin. It has been held uniformly that the qualifications of 
the soldier, when application is made for a homestead under section 
2306 of the Revised Statutes, must be determined under the limitations 
found in section 2304, which provides that the soldier shall have 
“served in the Army of the United States during the recent rebellion 
for ninety days.” Thus, in the case of J. B, Haggin (7 L. D., 287, 
288), 1t was said: 


Section 2306 gives the right to an additional homestead under certain circumstances 
to those only who are entitled under the provisions of section 2304 to enter a home- 
stead, etc., and said section 2304 is applicable by its terms only to those who served 
in the Army of the United States, etc., for ninety days (the original act of June 8, 
1872, said ninety days or more), and a copy of the said soldier’s discharge attached 
to the entry herein discloses the fact that he enlisted on the 10th day of September, 
1864, to serve sixty days, and was discharged on the 2d day of December, 1864, 
having served but eighty-three days in all. 

This seems to have been overlooked heretofore, but as it is conclusive of the case 
it will be unnecessary to discuss the military status of the ‘enrolled Missouri 
Militia.”’ | 7 

Residence is not required to perfect title under section 2306, while 
by the express terms of section 2305 it relates to those of whom a 
period of residence is required. Therefore section 2305 necessarily 
refers to the original entry made bya soldier, so that even in the 
absence of the express limitation found in section 2306, based on sec- 
tion 2304, said section 2305 would not be looked to in determining the 
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qualifications of the soldier in the matter of an application under sec-_ 
tion 2306. Separate and distinct classes are contemplated in sections 
2305 and 2306, namely, those honorably discharged on account of 
wounds received or disability incurred in the line of duty, and who are 
to be credited with the term of their enlistment in the matter of resi- 
dence, regardless of the length of service, and those honorably dis- 
charged after an actual service of ninety days. While a soldier who 
made entry under the homestead law for less than 160 acres would be 
entitled to the provisions of section 2305, he would not be entitled to 
the provisions of section 2306, unless he had served ninety days. The 
latter privilege is only conferred upon the soldier who, in the express 
language of the law, served for ninety days, and is in no way dependent 
upon the completion of the original entry. | 

It is hkewise contended that the sections of the Revised Statutes in 
question should be construed as tv pari materia with the general 
system of homestead laws. That there is a well defined distinction 
between the right of homestead entry conferred by section 2289 of the 
Revised Statutes, and the additional right conferred upon certain sol- 
diers by section 2306, is clearly set forth in the case of Webster ». 
Luther (163 U.'S., 331). 

The language employed in section 2306, as well as that in section 
2304, is plain and unambiguous. It is therefore not open to interpreta- | 
tion. Whatever construction might posstbly be placed upon the > 
original act of June 8, 1872, supra, said act is, by the express language 
of the repealing clause, section 5596 of the Revised Statutes, no longer 
in force. Resort may therefore be had to said act to interpret the 
sections in question only in case of some doubt as to the language 
employed therein. As was said in the case of United States v. Bowen 
(100 U. S., 508, 513), which possesses some similarity to this one: 

Where there is a substantial doubt as to the meaning of the language used in the 
revision, the old law is a valuable source of information. The Revised Statutes must 
be treated as the legislative declaration of the statute law on the subjects which they 
embrace on the first day of December, 1873. When the meaning is plain, the courts 


cannot look to the statutes which have been revised to see if Congress erred in that 
revision, but may do so when necessary to construe doubtiul language used in 


expressing the meaning of Congress. 


The'motion for review is hereby denied. 


SECOND HOMESTEAD—SOLDIERS’ ADDITIONAL. 
Epcar A. CorrFrin. 


One entitled under section 2 of the act of March 2, 1889, to make a second homestead 
entry for 160 acres, does not, by an entry under said act for a less area, affect his 
right to make a soldiers’ additional homestead entry under section 2306, Revised 
Statutes, where the aggregate of both entries does not exceed such quantity. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W..V. D.) October 25, 1902. | (J. R. W.) 


Edgar A. Coffin appealed from your office decision of April 22, 
1902, rejecting his application under section 2306 of the Revised 
Statutes, as asslgnee of David L. Cowan, to enter lots and 9, sec. 18, 
and NE. + NE. 4, see. 8, T. 151 N., R. 25 W., dth P. M., 79.66 acres, 
Duluth, Minnesota. 

Cowan is shown by the War Department records to have rendered — 
the requisite military service and made homestead entry, at Springfield, 
Missouri, for the S. 4 NE. 4, Sec. 14, T. 22 N., R. 31 W., 80 acres, 
canceled on relinguishment February 15, 18738, and November 8, 1892, 
he made a second entry under section 2 of the act of March 2, 1889 
(25 Stat., 854), for the S. 3 NE. 4, Sec. 24, T. 22 N., R. 31 W., Spring- 
- field, Missouri. Your office decision held that ‘‘ his additional right 
under Sec. 2306, R. S., was exhausted by his making the last-mentioned 
‘entry. His application is therefore rejected.” 

The right given by section 2306 of the Revised Statutes is defined 
by the court, in Webster v. Luther (163 U. 8., 331, 340), to be ‘ta 
compensation for the person’s failure to get the full quota of one 
hundred and sixty acres by his first homestead entry,” and (ib., 341) 
‘fin the nature of compensation for past services,” and it was held by 
the court that ‘‘ It vested a property right in the donee.” 

On the other hand, the right given by the act of March 2, 1889, 
supra, is the offer of land to the landless, as ‘‘ public policy requires 
the peopling of the vacant public lands.” (Ib., 340.) 

There is, therefore, nothing inconsistent between the two rights, as 
they have different purposes and proceed from different motives impel- 
ling legislative action. But foran apparent general intent of the home- 
stead laws, as a whole, to limit the amount that may be acquired thereby 
toa total of 160 acres, or one quarter section, the two rights, under 
both acts, might consistently be exercised to the full extent. Cowan 
having two distinct rights, limited, however, to an aggregate of 160 
acres, might elect to make entry under the act of March 2, 1889, for 
80 acres only, and retain his military right for the residue. This is 
what he did. He might have taken full 160 acres under the act of 
March 2, 1889, and have waived his military additional right. But, 
if the military right was the more valuable, it was an unfettered prop- 
erty right, which he might retain or sell, and take 80 acres, as he did, 
under the later act. The object of that act is thereby secured; neither 
act is violated in spirit; and he is within the letter of both. 

Your office decision is reversed. 
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RAILROAD GRANT—WITHDRAWAL—LANDS EXCEPTED, | 
NORTHERN Pactric RatLway Company. 


Lands included in the withdrawal upon the map of general route of the Lake Supe- 
rior and Mississippi Railroad at the date of the passage of the act making the 
grant to the Northern Pacific Railroad Company were not “public lands,’’ and 
for that reason were excepted from the Northern Pacific grant. 


Secretary Ifitcheock to the Commissioner of the General Land Office, 
(W. V. D.) October 27, 1902. (F. W. C.) 


The Department has considered the appeal by the Northern Pacific 
Railway Company from your decision of August 6, 1901, wherein 
your office decision of September 20, 1900, holding that the conflicting 
claims to the SW. + of Sec. 3, T. 51 N., R. 14 W., Duluth land district, 
Minnesota, were subject to adjustment under the provisions of the act 
of July 1, 1898 (80 Stat., 597, 620), was recalled and set aside and the 
claim of said company to said tract under its grant made by the act of 
July 2, 1864 (13 Stat., 365) was rejected. 

The tract in question has the same status as that involved in the case 
of the Northern Pacific Railway Company considered in departmental 
decision of July 16, 1901 (31 L. D., 32), wherein it was held that the — 
reservation of land on account of the grant made by the act of May 5, 
1864 (13 Stat., 64), upon the map of general route of the Lake Supe- 
rior and Mississippi railroad, existing at the date of the passage of | 
the act making the grant to the Northern Pacific Railroad Company, 
was sufficient to except the same from the Northern Pacific grant with- 
out regard to whether said land, upon the clefinite location of the Lake 
Shore and Mississippi railroad, fell within the limits prescribed in 
the act inuking the grant for the last-mentioned railroad. 

It is now urged that there was no claim of a vested right in the | 
Lake Superior and Mississippi Railroad Conipany at the time of the 
withdrawal on its map of general route; that the United States was 
under no obligation ‘to make a withdrawal under its grant until the 
definite location of the road (indeed, the authority to make such with- 
drawal is questioned); and that it is inequitable to hold, in the ease of 
conflicting grants, that there is any exception on account of the prior 
grant beyond the lands to which a right actually attaches under such 
prior grant. | 

It is not questioned that Congress could have granted to the North- 
ern Pacific Railroad Company lands which at the date of that grant 
were in a state of withdrawal or reservation based solely upon the 
filing of the map designating the general route of the Lake Superior 
and Mississippi railroad, and indicating that the lands withdrawn 
would probably be required to satisfy the grant in aid of the construc- 
tion of that road; but the real question in this case is not what Con- 
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gress could have done, but, Does the grant, as made by theact'of July 
2, 1864, include lands withdraw for mg pares at the date of its 
passage? 

The Northern Pacitic seat was only of | ‘public lands,” and, as said 
in Barker v. Harvey (181 U.S., 481, 490)— | 


these words have acquired a settled meaning in the legislation of this country. 
““The words ‘public lands’ are habitually used in our legislation to describe such 
as are subject to sale or other disposal under general laws.’? Newhall x. Sangér, 92 
U.S&., 761, 763. ‘‘The grant is of alternate sections of public land, and by public” 
land, as it has been long settled, is meant such land as is open to sale or other dispo- 
sition under general laws.’’ Bardon v. Northern Pacific Railroad Co., 145 U.8., 535, 
538. See also Mann v. Tacoma Land Co., 153 U. S., 278, 284. 


A withdrawal of lands beyond the terminus and wholly outside of 
the grant in support of which the withdrawal was made was held valid 
in Wolcott v. Des Moines Company (5 Wall., 681), and declared suffi- 
cient to withhold the lands covered by the withdrawal from the opera- 
tion of a subsequent railroad land grant with the ordinary reservation 
clause in it. A withdrawal in support of the provision for indemnity 
in a railroad land grant was also sustained against a subsequent rail- 
road land grant, even where the lands withdrawn were not required 
to satisfy the losses in place. Northern Pacific Railroad Company 2. 
Musser-Sauntry Company (168 U. S., 604). See also Spencer 2. 
McDougal (159 U. $., 62). 

The authority of the Secretary of the Interior to make the with- 
drawal on the filing of the map designating the general route of the 
Lake Superior and Mississippi railroad can not be seriously questioned, 
and it follows that during the continuance of this withdrawal the 
lands so withdrawn were not ‘public lands” within the meaning of 
that term as used in land-grant legislation. - Minnesota x. Hitchcock 
(185 U. S., 873, 391) is also in point. 

The object of the appeal herein was to secure a reconsideration of 
the departmental decision of July 16, 1901, above referred to, and 
upon a careful consideration of the brief filed in support of the appeal. 
the Department adheres to its previous decision, and your office 
decision is therefore accordingly aftirmed. 


Lmniaiumehenmmen amd 


RAILROAD LAND—SECTION 5, ACT OF MARCH 8, 1887. 


HOWELL @. HANNON ET AL. 


A person entitled to make purchase under the provisions of section 5 of the act of 
March 3, 1887, upon being advised of an adverse claim asserted to the land under 
the homestead law, should make prompt assertion of his right of purchase by 
filing his application in the district land office, and his failure to make timely 
assertion of claim under such circumstances will bar his right of purchase as 
against the adverse claimant in possession. 


6855—V ol. 31—01-——28 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) October 27, 1902. (F, W. C.) 


The Department has considered the appeal by Alfred J. Howell from 
your office decision of April 15, last, rejecting his final proof offered 
under his homestead entry No. 8857, covering the NE. $ of Sec. 33, 
T. 1 N., R. 8 W., Los Angeles land district, California, and awarding 
to J. V. Hannon and Cassie L. Foss the right to make purchase of 
said land under the provisions of section 5 of the act of March 3, 1887 | 
(24. Stat., 556). 

This tr act is within the indemnity limits of the erant made by. the 
act of July 27, 1866 (14 Stat., 292), in aid of the construction of the 
Atlantic and Pacific railroad, which road was never constructed in 
the State of California and the grant appertaining thereto was for- 
feited and restored to the public domain by act of Congress approved 
July 6, 1886 4 Stat., 123). It is also within the primary limits of 
the grant made by the act of March 3, 1871 (16 Stat., 573), in aid of 
the construction of the Southern Pacific branch line. Lands having 
a like status were held to be excepted from the operation of the 
Southern Pacific branch line grant in United States v. Colton Marble 
and Lime Company, and United States » Southern Pacific Railroad - 
Company (146 U.&., 615), the date of the decision in these cases being 
December 12, 1892, but the particular tract here in question was not 
involved in those suits but was included in a later suit brought by the 
United States, which was carried to the supreme court and which is 
reported in 168 U. 8.,1, the decision being rendered in the last- 
mentioned case October 18, 1897. 

Following this decision your office formulated instructions govern- 
ing the formal restoration of these lands to entry, which were con- 
tained in your office letter of April 15, 1898, addressed to the local 
officers, and required a publication of the notice of restoration for at 
least thirty days prior to the date fixed-for the receipt of entries. 
This notice was duly given in the Los Angeles Daily Times, the date 
fixed for the opening being September 6, 1898. 

On November 4, following, Howell made homestead entry of this 
land and, after due notice by publication, submitted final proof May 
16, 1901. After Howell had given notice of his intention to offer 
proof, to wit, on May 18, 1901, J. Vincent Hannon and Cassie L. Foss 
filed their joint application to purchase this land under the provisions 
of section 5 of the act of March 3, 1887, supra, and on the date Howell 
offered his final proof filed protest against the acceptance of the same. 
Proof was submitted under the application to purchase June 27, 1901, 
against the acceptance of which Hannon protested and the entire mat- 
ter was set for hearing on July 2, 1901, on which date both parties 
appeared and submitted testimony in support of their claimed rights 
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in the premises. Upon the testimony adduced the local officers found 
that Howell had shown the utmost good faith in so far as residence 
and improvement of his claim is concerned, but recommended that his 
proof be rejected because it was held that a right of purchase attached 
to this land upon the passage of the act of March 3, 1887, which act 
did not limit the time within which the right must be asserted, and 
that this right was prior and superior to Howell’s claim under his 
homestead entry. Upon appeal vour office affirmed the decision of the 
local officers, from which Howell has appealed to this Department. 

The fifth section of the act of March 3, 1887, under which applica- 
tion is made to purchase this land, provides: 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, asa part of 
its grant, lands not conveyed to or for the use of such company said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
froin the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary Government price for like lands, and thereupon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Promded, That all 
lands shall be excepted from the provisions of this section which at the date of such 
‘sales were in the bona fide occupation of adverse claimants under the preemption or 
homestead laws of the United States, and whose claims and occupation have not 
since been voluntarily abandoned, as to which excepted lands the said preemption 
and homestead claimants shall be permitted to perfect their proofs and entries and 
receive patents therefor: Provided further, That this section shall not apply to lands 
settled upon subsequent to the first day of December, eighteen hundred and eighty- 
two, by persons claiming to ehter the same under the settlement laws of the United 
States, as to which lands the parties claiming the same as aforesaid shall be entitled 
to prove up and enter as in other like cases. 


It is true that this act places no limit upon the time within which 
the right of purchase must be exercised, and, in the absence of an 
adverse claim, it may be that no question would be raised by the Gov- 
ernment as to the timely assertion of the right. That a party may be 
guilty of laches in asserting such a right, however, is clearly deter- 
mined by the decision of the supreme court in the case of Galliher ». 
Cadwell (145 U. S., 368). That case involved a claimed right of pur- 
chase under the provisions of section 2 of the act of June 15, 1880 
(21 Stat., 237), which section granted a right of purchase to any per- 
son who had theretofore under any of the homestead laws entered 
lands properly subject to such entry, or to persons to whom the right 
of having so entered homesteads may have been attempted to be 
transferred by a bona fide instrument in writing. In that case (p. 
372) it was said by the court, in considering the question of laches— 

The cases are many in which this defence has been invoked and considered. Itis 
true, that by reason of their differences of fact no one case becomes an exact prece- 


dent for another, yet a uniform principle pervades them all. They proceed on the 
assumption that the party to whom laches is imputed has knowledge of his rights, 
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and an ample opportunity to establish them in the proper form; that by reason of 
his delay the adverse party has good reason to beheve that the alleged rights are 
worthless, or have been abandoned; and that because of the change in condition or 
relations during this period of delay, it would be an injustice to ene latter to permit 
him to now assert them. 

In the case under consideration it is shown that the applicants are 
duly qualified to make purchase under the provisions of the fifth sec- 
tion of the act of March 8, 1887, and the only question for considera- 
tion is as to whether they are guilty of such laches as estops them 
from asserting their right of purchase as against Howell, and in this 
connection it becomes necessary to consider the acts performed by the 
several claimants in the matter of their assertion of claim to this 
land. | 

So far as shown by the record, the claim of the Southern Pacific 
railroad heretofore asserted to this land was first contested by one 
Lockyard, who tendered a timber culture application therefor in 1886, 
which was rejected by the local officers for conflict with said. grant. 
From such rejection he appealed, the case being finally disposed of by 
departmental decision of December 6, 1890 (not reported), wherein 
the action of the local officers was affirmed. | 

Lockyard relinquished his claim formerly asserted to this land to 
Frank B. Foss, husband of Cassie L. Foss, who moved upon the land 
with his family in 1887, and continued to reside thereon until about 
January, 1892, erecting thereon a valuable house. Finding that under 
the then existing rulings he would be unable to acquire title under 
the settlemcut laws, he entered into negotiations with the railroad | 
company to aequire its title, and on August 26, 1891, that company, 
in consideration of $850, executed a quit-claim deed to this land, 
favor of William) H. Foss, the father of Frank B. Foss. Shortly 
thereafter Frank B. Foss and his f family removed from the land, and 
have not sirce resided thereon. The house built by Foss was sold by 
him,and removed from the land befove the settlement thereon by 
Howell, as hereinafter stated. 

About the time that Frank B. Foss removed from the land one 
McCullock attempted to initiate claim thereto under the settlement — 
laws, his claim being rejected for conflict with the Southern Pacific 
grant, and he was succeeded by one Anson, who in turn sold his 
possessory claim to Howell, the present claimant. 

Howell settled upon the land in April, 1898, and has resided thereon 
with his family continuously ever since. At the time of his settle- 
ment thereon there were no improvements upon the land excepting 
those placed thereon by MeCullock and Anson and purchased by 
Howell. He now has a house, barn, fencing and other improvements 
of the value of $600. He has a garden covering about an acre, but 
has used the land chiefly for grazing cattle and as a bee ranch, having” 
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180 stands of bees. Howell knew of the outstanding quitclaim deed 
from the railroad company to William H. Foss at the time he made 
settlement. | 

It seems that upon the local office records is the following notation 
under section 33, T. 1 N., 8 W.: “SNE.4, F. B.° Foss, Pomona, or 
Baxter, Los Angeles, to be notified in case any filing is offered, for he 
has a quitclaim deed from the railroad.” Just when this notation was 
placed upon the local office records is not shown, and in the examina- 
tion of Frank B. Foss, at the hearing, he stated that he did not know. 
He swears that he never received any notification that this land was 
open to entry, and that the first knowledge he had of Howell’s posses- 
sion was in May, 1899, when visiting the land with his father. Just 
what occurred at the time of said visit is in some doubt, but it seems 
that Frank B. and William H. Foss were then fully advised of Howell’s 
adverse claim and possession. Foss did not inform Howell that he 
claimed a right of purchase under the act of March 3, 1887; in fact, 
the record does not indicate that he then had any intention of asserting 
any such right. 

Being informed of Howell’s adverse possession and of his entry 
made of the land under the homestead law, it was incumbent upon 
Foss, if intending to purchase the land under the act of 1887, to make 
prompt assertion of his right so to do by filing his application in the 
district land office. This he failed to do and it was not until after the 
lapse of about two years, and only after Howell had published notice 
of his intention to offer final proof, that William B. Foss transferred 
the land to Cassie L. Foss and she and her husband in turn transferred 
a one-third interest therein to J. ¥V. Hannon, who, by the way, is the 
attorney engaged in the prosecution of the pending application of 
purchase, when application to make purchase under the act of 1887 
was filed. ? | 

In the case of Galliher v. Cadwell, supra, it was said by the court 
(p. 373) after citations from many cases bearing upon the doctrine of 
laches: 


But it is unnecessary to multiply cases. They all proceed upon the theory that 
laches is not like limitation, a mere matter of time, but principally a question of the 
inequity of permitting the claim to be enforced—an inequity founded upon some 
change in the condition or relations of the property or the parties. 


When it is remembered that land having a status of that here in 
question was, as early as 1892, held to be excepted from the operation 
of the Southern Pacific grant; that after prolonged litigation this par- 
ticular land with many thousand acres, was in 1897 held to be excepted 
from that grant; that due notice of the opening of.these lands to entry 
was given by publication in a leading newspaper of Los Angeles; that 
the purchaser from the company had actual notice of the adverse pos- 
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session of Howell in May, 1899; and that no steps were taken to assert 
a right of purchase under the act of 1887 until two years thereafter, 
during which time Howell was continually improving the land, and 
that such right was then asserted only because of Howell’s published 
notice of intention to offer final proof under his homestead entry 
allowed nearly three years before, it seems clear that justice requires 
that as against the claim of Howell this claimed right of purchase be 
not now recognized. 

Your office decision is thevetors accordingly reversed and the case 
herewith remanded for your consideration of Howell’s claim under his 
entry and proof heretofore submitted. | 


) 
SCHOOL LAND—-INDEMNITY SELECTION—ASSIGNMENT OF BASE. | 


INSTRUCTIONS. 


The assignment by a State, as a base for the selection of land as indemnity under its 
school grant, of a portion only of a smallest _legal subdivision, where the whole 
of that legal subdivision has been lost to the State, will not be accepted by the 
Department. _ 


Secretary [fitcheock to the Commissioner of the General Land Office, 
(W. V. D.) October 29, 1902. . (V. B.) 


Your letter of July 16, 1902, wherein you ask instructions relative 
to indemnity school land selections, has been received and considered. 

The question about which you ask advice is stated by you as follows: 

May the State select a tract containing less than 40 acres, and use as a basis there- 
for an equal area in a full 40-acre legal subdivisicn, alleged to have been lost to the 
State, because of its mineral character, when it does not appear in the application 
what particular part of the 40-acre tract is so used, nor from the records that any 
particular portion of the 40-acre tract is lost to the State apart or separate from its 
status as a part of the full 40-acre tract? 

It is assumed that you wish to be advised whether a State, having 
selected under its school grant, as indemnity land, a legal subdivision, 
containing less than 40 acres, the Department will accept as a base 
therefor the assignment of an equal number of acres in the larger area 
of a legal subdivision containing 40 acres, theretofore lost to the 
State, without a specific designation of the particular part of the lost 
subdivision thus assigned as a base. 

The circulars and decisions of the Department, cited in your letter, 
seem sufficiently to answer the inquiry in the negative and to show 
that it is not allowable to assign asa basis a portion of the smallest 
legal subdivision whether the particular part thus assigned be specific- 
ally designated or not. No reason is suggested why the rules thus 
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laid down should be departed from, whilst good administration requires 
they should be rigidly adhered to. 
The primal rule is that all selections should be made and bases 


assigned of legal subdivisions equal in area. This rule should also be 


followed, if possible, where the legal subdivisions are of less than the 
full quantity. 

But necessarily there are exceptions to this sneil rule. Where, 
for a sufficient reason, the lost basis is a fraction less than 40 acres 
and it is not practicable to find a desirable fractional subdivision of 
equal area, one may be selectect containing ‘‘a little more or a little 
jess,” the difference to be charged or credited to the State and dis- 
posed of in the course of the adjustment of the grant, as stated in the 
case of Melvin e¢ ad. ». California (6 L. D., 702), cited by you. But it 
is not permitted to assign, as a base, or part of a base, for a selection, 
only a portion of the smallest legal subdivision where the whole of 
that legal subdivision has been lost to the State. 


A 


INDIAN LANDS—ALLOTMENTS—EJECTMENT OF INTRUDERS, 


OPINION. 


The guardianship and contro] of the United States over the Indians continues after 
their lands have been allotted to them in severalty and after they have become 
citizens of the United States, and the government has full authority to use mili- 
tary force to eject intruders from the allotments of the Indians. 


Assistant Attorney-General Van Devanter to the Secretary of the 
Interior, November 15, 1902. (W. C. P.) 


The Indian agent at Kiowa agency, Oklahoma, having reported that 


numerous cattle owners have come with their herds upon lands allotted 


to Indians in the Kiowa agency without authority, and having refused 
upon his demand to remove from such allotments, and that he can not 
eject these trespassers with the Indian police, the Commissioner of 
Indian Affairs submitted the matter with the recommendation that the 
President be requested to direct the Secretary of War to order a suffi- 
cient military force to the Kiowa agency to eject all intruders from 
the Indian allotments. You have submitted the matter for my ‘‘ views 
and opinions as to the authority of the Secretary in this matter.” 

A similar complaint was made by this agent in October, 1901, and 
this Department requested the President to send troops to that agency 
for the purpose of removing intruders, basing such action upon the 
opinion of Attorney-General Miller, of March 12, 1890 (19 Ops., 511). 


_In that opinion the Attorney-General referred to an opinion of Acting 


Attorney-General Jenks of July 27, 1888 (19 Ops., 161), holding that 
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a State had not the power to tax lands occupied by Indians as separate 
allotments under the then existing legislation, and continued as follows: 


As will be seen by that opinion, the conclusions there reached rest largely upon 
the proposition that notwithstanding the Indians, by taking separate allotments, 
- have made a first and a long step toward civilization and independent citizenship, 
yet they are still in a state of pupilage and under the guardianship of the General 
Government. Upon the same ground, I am clear that it has not been the intention 
of Congress, in any legislation so far, to put these Indians, who take such separate 
allotments, entirely upon their own resources or to withdraw the Government’s 
guardianship, supervision, and protection. The fact, if there were no other, that 
their lands so allotted are made inalienable, that the allottee has no power to cum- 
ber or charge the same with debt, would be a clear indication that Congress had not 
intended to remit him to courts of law for the protection of those lands; for it would 
be worse than idle to expect a man so untutored, so improvident, so much of a child 
that he can not be trusted with a control over his property, would be able, without 
any power to charge that property for any purpose, to protect the same in a court of 
law. In other words, I am entirely clear that it is the duty of the Government to 
protect these Indian allottees in the enjoyment of their allotments. 


| And as to the authority to use the United States troops for the pro- 
tection of the Indians in the use and possession of their allotments, 
the Attorney-General said: 

The Supreme Court has repeatedly decided that ‘‘ Indian country”? is all country 
to which the Indian title has not been extinguished. The Indian title to the lands 
allotted in these reservations under the act of March 2, 1889, is modified, but I do 
not think it can he said to be extinguished. In pursuance of treaties with the 
Indians the landsare partitioned in severalty to the Indians, not because the ordinary 
Indian title has been totally extinguished, but because the Indians have consented 
to sucharrangement. This being so, and in view of the relation of guardianship, the 
Government still, hears, and the duty of protection it still owes to these Indians, I 
have no doubt of the right of the President to use the troops for the protection of 
these allotments. 


Full authority is found in this opinion for the action recommended 
by the Commissioner of Indian Affairs: 

The continued guardianship and control of the United States over 
the Indians, after their lands have been allotted to them in severalty 
and after they have become citizens of the United States has been 
fully sustained by the courts. Eells e¢ a/. v. Ross (64 Fed. Rep., 417, 
490); Beck 2. Flournoy Live Stock, ete., Co. (65 Fed. Rep., 30, 35); 
United States 7. Flournoy, etc., Co. (69 Fed. Rep., 886, 891); Farrell 
vw. United States (110 Fed. Rep., 942); State 7. Columbia George (65 
Pac. Rep., 604). 

Approved, November 15, 1902. 

EK, A. Hitcucocx, Secretary. 
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DESERT LAND ENTRY—COMPACTNESS-—SEC. 1, ACT OF MARCH 3, 1877. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
| Washington, D. C., November 28, 1902. 
Registers and Receivers, 
United States Land Offices in Arizona, 
California, Colorado, Idaho, Montana, 
Nevada, New Mexico, North Dakota, Oregon, 
South Dakota, Utah, Washington and Wyoming. 

GENTLEMEN: Your attention 1s called to the requirement of the last 
proviso of section 1, act of March 3, 1877 (19 Stat., 377): 

Provided, That no person shall] be permitted to enter more than one tract of land, 
and not to exceed six hundred and forty acres, which shall be in compact form. 

The requirement by said act that desert land entries ‘‘shall be in 
compact form” was not changed by the amendment to said law by the 
act of March 3, 1891 (26 Stat., 1095). 

You are hereby directed to require claimant. in all cases where the 
land included in a desert land application does not form a compact 
body (that is, where there is a material departure from a technical half- 
section or lesser legal subdivision) to either amend the application so 
as to take land in a compact form or to furnish an affidavit corrobo- 
rated by two witnesses, showing that the entry is as compact as may 
be, taken in relation to the topography of the surrounding country 
and the prior appropriation of adjacent lands. This pffiidavit should 
be in addition to the other papers in the case and should set forth 
clearly and in detail the facts in relation thereto. 

Your strict attention to this matter is requested, in order that the 
time and labor involved in curing these defects by this office may be 
reduced to a minimum. 

Very respectfully, 

| | a -Brincer Hermann, Conmissioner. 
Approved: 
KE. A. Hirencock, Secretary. 


ALASKAN LANDS-HOMESTEAD—SOLDIERS’ ADDITIONAL—ASSIGNEE. 
INSTRUCTIONS. 


The limitation in the last proviso to section 1 of the act of May 14, 1898, relating to 
entries of public lands in the distriet of Alaska, ‘‘that no homestead shall exceed 
eighty acres in extent,’’ applies to the acreage that may be included in a single 
homestead entry, and does not limit the number of entries that may be made by 
an assignee of several soldiers’ additional rights under section 2306, Revised 
Statutes. 
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Secretary Hitchcock to the Commissioner of the General Land Office, 
(W. V. D.) - — December 4, 1902, (ALS. T.) 


This Department is in receipt of your letter of November 21, 1902, 
requesting instructions as to whether or not the last proviso to sec- 
tion 1 of the act of May 14, 1898 (30 Stat., 409), places a limitation 
upon the right of the assignee of a soldier’s additional right of home- 
stead entry under section 2306 of the Revised Statutes, so as to pre- 
vent the assignee of several of such additional rights from making 
several entries of eighty acres each thereunder of public lands in the 
district of Alaska. 

Said proviso is as follows: ‘*And it is further provided cnet no 
homestead shall exceed eighty acres in extent.” 
~ You express the opinion that the nwmber of entries that may be 
made by an assignee is not limited by the terms of this proviso, and 
in this conclusion the Department concurs. The limitation is placed 
upon the acreage that may be included in a single homestead entry, 
and can not apply to an assignee who in the exercise of the additional 
right does not seek to take in any one entry more than eighty acres. 


Hutton ET AL. 2. FORBES. 


Motion for re-review of departmental decision of May 3, 1902, 31 
L. D., 325, denied by Secretary Hitchcock, December 5, 1902. 


————— 


RAILROAD, GRANT—EXCEPTED LANDS—PREEMPTION FILING. 
Uxion Pacrric Ratpway COMPANY. 


A pre-emption filing accepted by the local officers and placed of record, which was 
subsisting at the date of the definite location of the line of the Union Pacific 
railway opposite the tract covered thereby, excepts said tract from the grant 
made by the act of July 1, 1862, to aid in the construction of said road, without 
regard to the qualification of the person making such filing. 


Seeretary Hitchcock to the Comnvissioner of the General Land Office, 
(W. V. D.)- December 8, 1902. 7 (F. W. C.) 


The Union Pacific Railway Company has appealed from your office 
decision of August 2, last, holding that the W. 4 of SW. 4 of Sec. 9, 
Dich ng dts 0 NN Dent er land district, Colorado, was sucspted from 
the grant made by the act of July 1, 1862 (12 Stat., 489), and July 2, 
1864 (13 Stat., 356), under which it claims this land, hy reason of the 
preémption declaratory statement filed December 26, 1868, by Timothy 
Shanahan, alleging settlement the same day, which filing was a sub- 
‘sisting claim of record at the date of the definite location of the line 

of said road opposite this tract, to wit, August 20, 1869. 
In the appeal it is urged that said filing was an absolute nullity 
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because the records of your office showed that the preémptor had, 
prior to making the filing in question, exhausted his preémptive right 
by reason of filing a declaratory statement on July 10, 1865, for the 
E. $ of SW. ¢ and SW. } of SE. 4, Sec. 3, T. 1 5., R. 70 W., Denver 
land district, Colorado, and that the filing covering the tract in ques- 
tion could not therefore serve to except the tract filed for from the 

operation of the railroad grant. ) 

There is nothing in the record now before the Department, except. 
identity of name, tending to show that said filings were made by one 
andthe same person. If it be admitted, however, that both of said 
filings were made by one and the same person, and that Shanahan was 
by reason of his first filing disqualified from making another, it never- 
' theless remains a fact that the local officers in permitting him to make 
a second filing gave recognition to his claim and entered the same upon 
the records, and the fact that the second filing may not have been en- 
forcible by Shanahan and might have been canceled by the Depart- 
ment upon its own motion, can not affect the question as to whether 
the tract covered by said second filing passed under the railroad grant. 

In considering the question as to the effect upon a railroad land 
grant of a record claim on the part of an individual under the home- 
stead or preémption law, existing at the date of the attachment of 
rights under such grant, it was held by the supreme court in the case 
of Whitney w. Taylor (158 U. S., 85, 93): 

It was enough that the claim existed, and the question of its validity was a mat- 
ter to be settled between the government and the claimant, in respect to which the 
railroad company was not permitted to be heard. 

Sec also Hastings and Dakota R. R. Co. ». Whitney (1382 U.S., 357, 
364); Union Pacific R. R. Co., Central Branch, v. Peterson (28 L. D., 
32). : a 

The decision of your office is therefore accordingly affirmed. 


——————— 


HOMESTEAD-—SOLDIERS’ ADDITIONAL—SECTIONS 2806 AND 2807, 
| REVISED STATUTES. ; 


Homer KE. BrayTon. 


The widow of a soldier who made homestead entry in her own right, prior to the 
adoption of the Revised Statutes, for less than 160 acres of land, is, by virtue of 
the provisions of sections 2306 and 2307 of such statutes, entitled to an additional 
homestead right, and if she fails to exercise such right it becomes upon her 
death an asset of her estate, subject to distribution as other personal property. 

Secretary Hitchcock to the Commissioner of the General Land Office, 

(W.V.D.) December 9, 1902. (G. B. G,) 


This is the appeal of Homer E. Brayton, assignee of John W. 
Brown, administrator of the estate of Mason G. Whitney, deceased, 
from your office decision of August 23, 1902, denying his application 
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to enter under sections 2306 and 2307 of the Revised Statutes the NE. 
+ of the NE. 4 of Sec. 15, T. 14 S., R. 70 W., Pueblo land district, 
Colorado. | 

It appears that the said Mason G. Whitney served more than ninety 
days in the United States army during the war of the rebellion, and 
afterwards died without having exercised a right of homestead. 
March 381, 1870, which was prior to the adoption of the Revised 
Statutes, his widow, Emily Whitney, made homestead entrv, in her 
own right, for 80 acres of land at the Springfield land office, Missouri. 
She afterwards died without having exercised an additional right of 
homestead. February 7, 1901, John W. Brown, administrator of the | 
estate of dfason G. Whztney, transferred and assigned to one William 
K. Moses the claimed interest of said estate in an additional homestead 
right to 40 acres of land, and on June 24, 1901, the said Moses trans- 
ferred and assigned it to the appellant, Brayton. Thus stated, this 
case Is in all essential respects the same as the case of ex parte E. J. 
McLaughlin (not reported), decided by the Department July 25, 1902. 
In that case, citing the previous case of Sierra Lumber Company (31 
L. D., 849), it was held, in substance, that the widow of a soldier, who 
made entry in her own right prior ‘to the adoption of the Revised 
Statutes for less than 160 acres of land, was by virtue of the provi- 
sions of sections 2306 and 2307 of such statutes entitled to an additional 
homestead right, and further that, not having exercised the right, it 
became upon her death an asset of her estate, subject to distr wacion 
as other personal property. 

It is earnestly insisted in the present case that the decision in the 
McLaughlin case is wrong in so far as it is therein held that upon the 
death of the widow the additional right becomes an asset of her estate, 
and it is argued that under such circumstances the right becomes an_ 
asset of the estate of the soldier. 

The Department sees no sufficient reason for changing its r uling on 
this question. The soldier who.died without having exercised a right — 
of homestead never had an additional right, the additional right con- 
ferred upon the soldzer by section 2306 being dependent upon the fact 
that he had previonsly entered a quantity of land less than 160 acres 
under the homestead law. If, then, he died without being seized of 
any right conferred by said section, how can it be well said that upon 
his death the right becamean asset of his estate? The additional right 
conferred by sections 2306 and 2307 may be either for the soldier or 
his widow, and the circumstances of the case will control. If the sol- 
dier made the original entry, the additional right is his, but if the 
original entry was made by the widow, the additional right is hers. 
Upon her failure to exercise it during her life, it becomes an asset of 
her estate, and as such is not subject to the control of the administra- 
tor of the soldier’s estate. 

The decision appealed from is affirmed. 
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OKLAHOMA LAND—HOMESTEAD—-COMMUTATION—ACT OF JUNE 6, 1900. 
INSTRUCTIONS. 


Commutation may be allowed of all homestead entries made under the act of June 
6, 1900, without reference to whether the entryman had previously commuted 
an entry under section 2301 of the Revised Statutes. 


Secretary [Trtcheock to the Commissioner of the General Land Office, 
(W. Y. D.) December 22, 1902. —  (G. B. G.) 


Your office communication of December 10, 1902, recites that one 
E.: P. McMahon has entered, at Lawton, Oklahoma, a tract of land 
under the act of June 6, 1900 (31 Stat. , 672, 676, 679-680), and that pre- 
vious to making such entry he had made an entry of a tract of land in’ 
South Dakota, and perfected the same by commutation under section 
2301 of the Revised Statutes; that he now seeks to commute the entry 
made in Oklahoma under the said act of June 6, 1900; and that in view 
of the fact that there are a number of persons occupying the same 
status who desire and are offering to make commutation proot upon the 
lands entered by them in Oklahoma, and in view of the fact thata 
decision by your office upon this question might not be sustained hy the 
Departinent, and might therefore result in harm, a question is sub- 
mitted, whether under the law these entries may be commuted toeash. 

The act of June 6, 1900, supra, provides that lands acquired by 
agreement from the Comanche, Kiowa, and Apache tribes of Indians, 
in the Indian Territory, of which these lands seem to be a part, shall 
be open to settlement ‘‘under the general provisions of the home- 
stead and townsite laws of the United States,” subject to several pro- 
yisos, one of which is: 

That in all homestead entries where the entryman has resided upon and improved 
the land entered in good faith for the period of fourteen months, he may commute 
his entry to cash upon the payment of one dollar and twenty-five cents per acre. 

By an act of June 5, 1900, entitled, ‘‘An act for the relief of 
the Colorado Cooperative Colony, to permit second homesteads in cer- 
tain cases, and for other purposes” (81 Stat., 267, 269-270), it is pro- 

vided: | 

That any person who has heretofore made entry under the homestead laws and 
commuted the same under the provisions of section twenty-three hundred and one 
of the Revised Statutes of the United States, and the amendments thereto, shall be 
entitled to the benefits of the homestead laws as though such former entry had not 
been made, except that commutation under the provisions of section twenty-three 


hundred and one of the Revised Statutes shall not be allowed of an entry made 
under this section of this act. ~ 


In view of these statutes, the question submitted is, whether the 
provisions of the act of June 5, 1900, above quoted, operate as a 
limitation wpon that provision of the act of June 6, 1900, which 
authorizes the commutation of ‘‘all homestead entries” of lands 
acquired by agreement with the Comanche, Kiowa, and Apache 
tribes of Indians. ? 
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Your office suggests that no such limitation acc and the Depart- 
ment is constrained to concur in this view. 

The pvovision referred to in the act of June 5, 1900, isa general 
one, while that referred to in the act of June 6, 1900, is special. To 
the extent, therefore, that they are in conflict the later statute would 
prevail, and the later statute provides that commutation may be 
allowed of a// homestead entries made under that act, without reference 
to the fact whether the entryman had previously commuted an entry 
under: section 2301 of the Revised Statutes. Moreover, the provision 
in the act of June 5, 19C€0, limiting the right of commutation to 
_instances where the entryman had not theretofore commuted an entry 
under the provisions of section 2301, only applies to entries made 
under that act, and the entries in question were not made, and com- 
mutation is not sought, under the act of June 5, 1900. 

The Department is of opinion that there is mone in the act of 
Fune 5, 1900, which operates to prevent the completion by commuta- 
tion of homestead entries made under the act of June 6, 1900. 


———— 


PRIVATE CLAIM—RIGHT OF PURCHASE-SEC. 7 » ACT OF JULY 25, 1866. — 


Couts v. STRICKLER ET AL. 


(RancHo Buena VISTA.) 


The use of uninclosed land for the pasturing of stock, and the exclusion of others 
therefroin by means of a keeper or herder, constitutes possession thereof, within 
the meaning of section 7, act of July 23, 1866. 
The word ‘‘improved”’ as used in said section contemplates the utilization of the 
lands applied for under said section for some recognized purpose of settled and 
' givilized life, not necessarily by the erection thereon of buildings like houses and 
barns, especially where such structures are located on adjacent land and are 
adapted to use on the land applied for. Lands so used and occupied are within 
the intendment of the statute, 
The right of purchase under said section is not defeated by adverse settlement 
claims, acquired after the passage of said act, with full knowledge and notice of 
the right asserted by the grant claimant to the lands upon which settlement was 


so made. 
Acting Seoretar y Ryan to the Commissioner of the General Land 
(W. V. D.) Office, December 27, 1902. (J. R. W.) 


Cave J. Couts, administrator of the estate of Cave J. Couts, deceased, 
appealed from your office decision of May 28, 1902, rejecting his 
application, under section 7 of the act of July 23, 1866 (14 Stat., 218), 
to purchase certain lands on final survey excluded from the Rancho 
Buena Vista, Los Angeles land district, California. 

December 27, 1897, the administrator of the estate of Caye J. Couts, 
' deceased, filed in the office of the surveyor-general for California his 
application to purchase certain lands excluded from the final survey 
of the Rancho Buena Vista. As the survey ordered for connecting 
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the public surveys with the final survey of the grant was not com- 
pleted, the applicant did not describe by legal subdivisions the tracts 
applied for, but filed a map showing their location and a chain of con- 
veyances from the original grantee, making a zrzma facie case. Sev- 
eral settlers filed protests against Couts’s application, and vour office 
directed a hearing at the local office between the applicant and the 
protestants to determine the applicant’s rights under said act. July 
9, 1901, the parties appeared in person and with counsel and fully 
participated in a hearing. March 7, 1902, the local office found in 
favor of the applicant, and recommended that the application be 
allowed and the protests be dismissed. Your office reversed the action 
of the local office and rejected the application. 

The origin, extent, and history of the Buena Vista grant and pro- 
ceedings had for its survey and location will be found at 1 L. D., 210; 
2 Ih., 866, 370; 5 Ib., 559; 6 Ib,, 41; 13 Ib., 84; 14 Ib., 259; 19 Ib., 
201; to which reference 3 is here made. 

J uly 8, 1845, a grant was made by the Mexican authorities to the 
Indian ‘* Felipe” ‘‘to the extent of half a square league,” not described 
by boundaries, and directing juridical possession to be given, which 
act took place August 5, 1845, and the location and extent were 
described as ‘‘commencing at one of the boundaries of” Felipe’s 
garden, thence east, south, west, north, 2,500 varas, describing a 
square and mentioning monuments. The square was half a league 
each side and contained but a quarter of a square league of land, which 
was only half the quantity stated in the grant. April 14, 1879, after. 
proceedings not here necessary to recite, a decree was entered by the 
district court of the United States for the district of California, as of 
February 1, 1856, confirming the grant: 

To the extent of one-half of a square league of land, a little more or less, being the 
same land which was situated in the county of San Diego known by the name of ° 
Buena Vista, and bounded and described as follows: 
reciting the points, courses, distances, and monuments given in the 
act of juridical possession, so that while the decree in terms confirmed 
the grant to the extent of half a square league, the ambit of the grant 
described in the act of juridical possession and decree called for but 
half that area. 

Six surveys of the grant have been made. The first was by Deputy 
Surveyor Hays, September, 1858, for a tract 134.49 chains by 165 
chains, containing 2,219.08 acres, half the area of a square league, 
and was approved by the surveyor-general October 19, 1858. There 
was an error in this survey in connecting it with the township line 
between township 11 south, ranges 3 and 4 west, whereby it was indi- 
cated on his plat to lie about a mile east of its actual location on the 
ground, as shown by his monuments. The survey was not published 
as required by law until 1884, pursuant to your office letter of April 
9, 1883 (1 L. D., 210). This survey was for such error rejected by 
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your office decision of May 27, 1884 (2 L. D., 366), and a new survey 
ordered. At that time your office decision held that: 


The claim in the present case was confirmed by the boundaries set forth in the 
_ decree, being the same designated in the act of juridical possession, and was for the 
land included within said boundaries. The clause following the specification of 
boundaries — ‘‘containing in all one-half of a square league of land’’ — is clearly 
an estimate merely, and not intended as a limitation of quantity within the bound- 
aries. The measurements mentioned are only the estimated distances between the 
boundaries forming the corners of the tract. This is manifest from the declaration 
in the confirmatory clause of the decree, ‘‘that the said claim be, and the same is 
hereby, confirmed to the extent of one-half of a square league of land, a little more or 
less, . . . . bounded and described as follows.”’ 

The Hays survey is rejected for the erroneous connections in its plat and descrip- 
tive notes, and for the further reason that it identifies and conforms to but one of 
the boundary calls—that which is made the southwest corner-—and a new survey is 
hereby directed to be made to conform to the described boundaries as nearly as prac- 
ticable. It should adopt the northwest corner as located by Strobel, ‘‘on a hill 
where ig a big rock;’’ the southwest corner, as described by Hays and located by 
Minto, on top of a red hill; and it would seem that the southeast corner, ‘‘a small 
peak, where stand two rocks joined together,’’ might be found and identified by the 
description thereof given. 

Other surveys were made, not necessary here to discuss, and a final 
one was made hy Deputy Surveyor Treadwell, in 1893 and 1895, which 
was approved, and May 6, 1897, patent issued thereon. By the final 
survey and patent 1,184.89 acres were included and conveyed under 
the grant, and Almont half the land included in the Hays survey of 
1858 was excluded therefrom. | 

In the meantime, throngh mesne conveyances and proceedings in 
probate, the Buena Vista Rancho came to Maria Ygnacia Morena de 
Alvarado, from whom Cave J. Couts. November 28, 1866, purchased 
this with other lands for a consideration therein stated to be $3,000 
paid, and the deed described the premises conveyed as: 

The land and rancho Buena Vista, containing two thousand two hundred and 
nineteen acres of land, more or less, which was granted to Felipe Tubua in the 
month of July, of the vear one thousand eight hundred and forty-five, 
more ainply described according to the survey which was made by John C. Hay on 
surveyor-general of the United States for the State of California. 

The local office and your office found upon the evidence that Couts 
and his predecessors in estate recognized as the west boundary of the 
grant a road from Milpitas to Guajome, which touches the northwest 
corner, and in two nuiles diverges westward to about one-third of a mile 
from the southwest corner of the Hays survey of the grant. 

The first settlers went on the land June 21, 1886, and by concert 
made a jonrney of several days in different ways so as to arrive 
together. Before setting out they knew the land was claimed to be 
part of the Buena Vista grant claimed by Couts. Before they went 
on the land they had an examination of the old Spanish archives, got 
a copy of the record pertaining to this grant, and employed a surveyor 
who lived in the vicinity. Prior to their settlement the W. 4 of sec- 
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tion 19, the NW. + of section 30, township 11 south, range 3 west, 
and the 8S. 4 of section 24 and N. 4 of section 25, township 11 south, 
range 4 west, were in large part plowed and cultivated by Couts and 
those holding under him, and his stock, in charge of a keeper, was 
ranging on the land he applies to purchase, but there were no build- 
ings or fences on the land they settled on. Couts warned them the 
day after their arrival and before they made any improvements that 
he claimed the land as part of the Buena Vista grant. They perfectly 
knew they were entering upon land he was claiming, but were of 
opinion upon examination of the facts that upon a proper construction 
and location of the grant the land was not embraced within its actual 
boundaries. The event proved that their conclusions were well 
founded. The grant has been finally surveyed and patented, and the 
land is excluded from it. The present claim, an application by Couts 
to purchase, is not a claim that the land was included within the grant, 
but is based on the fact that it was not so included, but that the facts 
are such that he is within the benefits of the act of July 23, 1866, and 
he is therefore entitled to purchase it. The act provides: 

That where persons in good faith and for a valuable consideration have purchased 
lands of Mexican grantees or assigns, which grants have subsequently been rejected, 
or where the lands so purchased have been excluded from the final survey of any 
Mexican grant, and have used, improved, and continued in the actual possession of 
the same as according to the lines of their original purchase, and where no yalid 
adverse right or title (except of the United States) exists, such purchasers may pur- 
chase the same, after having such lands surveyed under existing laws at the mini- 
mum price, established by law, upon first making proof of the facts as required in 
this section, under regulations to be provided by the Commissioner of the General 
Land Office. . 

The settlers’ contentions are that the proofs fail to show that the 
land in question was purchased by Couts in good faith for value; that 
they were used, improved, and continued to be held in actual posses- 
‘sion according to the lines of his original purchase; that they are not 
proved to be non-mineral; that the applicant is not qualified to make 
the purchase as Couts’s legal representative; that adverse rights exist 
in the settlers which bar the purchase. _ | 

The evidence shows that the several grant claimants asserted and 
maintained exclusive right of possession westward from the ranch 
| house to the Milpitas road, which was close to the west boundary of 
the grant as surveyed by Hays. Before-Couts’s purchase, Soto, and 
after his death Mrs. Soto and her second husband Alvarado, exercised 
such dominion and assertion of right as also did Couts after his pur- 
chase. At the time of Couts’s purchase, November, 1866, the Hays 
survey had subsisted more than eight years approved by the surveyor- 
general, and was referred to in the deed of conveyance as defining the 
lands purchased, both as to location and quantity. Had there been no 
survey the Milpitas road, being recognized as the western boundary 
of the grant, or even an imaginary line between two fixed points 
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readily identified so recognized, and having definite place:on the 
earth’s surface, would be sufficient for all requirements of the act, to 
define ‘‘the lines of their original purchase.” That an official survey 
had in fact been made by the government fixing substantially the 
same boundary is important only in affording record evidence of 
what before rested only in parole. It is of higher evidential value 
because matter of record. One buying before any approved survey 
of the tract purchased must necessarily do so with view to some 
accepted, supposed, or believed lines as to its extent, and such are the 
lines of original purchase. The existence of a survey, accepted, and 
referred to by the parties in their deed, though not finally approved, 
only serves as a better and higher degree of evidence to make definite 
the lines, which otherwise could be proved only by parole testimony. 

The use of the land for grazing and herding was that to which it 
was best adapted in the then condition of the country, and the posses- 
sion by pasturing the claimant’s stock, and exclusion of that of others 
by means of a keeper, or herder, instead of by a fence, was never- 
theless a maintaining of possession. Webber w. Clark (74 Cal., 11); 
McCreery v. Everding (44 Cal., 246). Possession is the subjection of 
the locus, or thing, to the dominion and control of the claimant; the 
exclusion of others from its use and its appropriation to one’s own 
use. If this is done, by whatever means, by fence or by keeper, pos- 
session 1s maintained. 

The extent, nature, and kind of improvement necessary to enable 
one to claim benefit of the act are not therein defined. There were no 
buildings upon the lands applied for. Some of the land was brought 
into cultivation, but the number of acres or proportion in that way 
improved does not appear in the testimony. It would certainly not be 
a reasonable construction of the act to say there must be some kind of 
a structure on every government subdivision of forty acres. Improve- 
ments in the nature of structures are usually for convenience assembled 
about the proprietor’s house, and so ordinarily stand on a single tract 
of few acres, while made for the utilization of his entire holding, though 
that may include several thousand acres. It would seem therefore that 
by ‘“‘improved” the act contemplated the utilization of land to some 
recognized purposes of settled and civilized life, not necessarily by 
structures like houses, barns, &c., especially where such structures 
are elsewhere located on neighboring land and adapted to use in con- 
nection with the land applied for, and that lands so used and occupied 
are within the intendment of the statute. | | 

Couts paid a valuable consideration to the former possessor and 
himself succeeded to the possession, and, until his death in 1874, eight 
years after his purchase, exercised sominion to the boundaries of the 
Hays survey. Couts being dead and his testimony lost, such facts 
must be accepted as raising a strong prceuapuoe of perfect good faith 
in his purchase. 
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No evidence offered directly negatives his entire good faith. It is 
argued that as Couts wasa prudent man, well versed in business affairs, 
perfectly conversant with the Spanish language, and had loaned money 
on this title before his purchase, therefore he must have consulted the 
original grant and must have known its trueextent. Itis also insisted 
that as he paid but $3000, and by his deed received conveyance for the 
Buena Vista Rancho, then worth about one dollar per acre, and the San 
Marcos Ranch, 8877.49 acres, ‘‘then worth a little less” than a dollar 
per acre, Couts could not have expected to get 2219.08 acres as his © 
Buena Vista purchase, as that would make 11,096.57 acres, worth, say, 
$9200, for the consideration of $3000 paid. 

That Couts examined the Spanish archives not merely for purposes 
of making a loan, but in making his purchase, is probable. That it 


would charge even a skillful lawyer with knowledge of whatthe Buena — | 


Vista grant would be finally limited to contain does not follow. The 
words of the grant in the Spanish were ‘*‘ Media leagua en cuadro,” 
which one of the witnesses testifies is properly translated as, half a 
league in square form, and which was translated and embodied by 
the court in its decree of confirmation as ‘‘one half of a square league 
of land.” The two translations differ only in the form that should be 
given to the survey. That of the court gives the half league or 
quantity, but did not specify in square form. 

Both the grant and the decree then specify courses and distances— 
a square of 2500 varas each side—and run to designated monuments. 
The square of 2500 varas, if limited to that distance, contained but 
half the quantity, one quarter of a square league, but natural monu- 
ments existed on the ground answering to the calls of the ambit, which 
would give the half league quantity, but the length of the courses 
would have exceeded 2500 varas. 

It was certainly not @ clear case that the grant would be limited to 
one quarter of a league square—a square of one half a league in dimen- 
sions—instead of one half a square league in quantity, laid off in square 
form, and the fact that distances controlled both monuments and quan- 
tity, in a decision made in 1887, over twenty-one years after Couts’s 
purchase, could not in 1866 with certainty have been foreseen. 

Nor does the consideration alone impugn the good faith of the pur- 
chase. The testimony shows that Couts did not seek to purchase, but 
bought at the solicitation of Mrs. Alvarado and Mrs. Couts, somewhat 
reluctantly. Nor does it appear that Couts got title to the 8877 acres 
in the ranch San Marcos. The deed of Mrs. Alvarado and husband 
conveyed only ‘‘all our right, title, and interest.” There is no cove- 
nant or representation of what that interest was. The probate decree 
in Soto’s estate, July 11, 1866, was: 

That the Rancho San Marcos . . . . being in dispute between said heirs of said 
deceased and other claimants, and being incapable of partition, without injury to the 


~ owners thereof, do remain undivided wn possession in common of said Maria Ygnacia 
(Mrs. Soto-Alvarado), Rosa and Vivian. 
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Mrs. Soto then had not more than a one-third interest in San Mar- 
cos, and that was in question between the successors of Soto and others 
claiming adverse to them. So that the value of what passed to him 
by Mrs. Alvarado other than the Buena Vista ranch is not shown, 
except that it was not over $2,333, putting the value of San Marcos 
at $7,000, the fisure given by protestant’s counsel. | 

But, so value in fact was paid, the inadequacy of consideration is 
seldom in itself evidence of bad faith, and courts seldom characterize 
a transaction as mala jide merely because of insufficiency of the con- 
sideration, One may sell for what price he will, and one may buy at 
the best price he can, without impeachment of the good faith of the 
transaction, except at the complaint of parties, like creditors then hay- 
ing rights, or those who in contemplation of law were intended to be 
defrauded. It is immaterial to these settlers whether Mrs. Soto were — 
making this application, or Mr. Couts, her grantee. Had they rights, 
such rights would not be affected by Mrs. Soto’s conveyance to Couts. 
Inadequacy of the consideration would not be, therefore, a badge of 
bad faith. But no inadequacy appears. 

The administrator on behalf of the heirs to the estate is the proper 
one to make the application. The devolution of the right, on death of 
the original party in interest, is not limited by the act to any par ticu- | 
lar persons, and on his death it passed, like other rights in aan) to 
the administrator as part of his estate. 

The adverse claim of the settlers was not existing prior to the act of 
1866, nor had it ever validity under the law. The grant had not been 
finally surveyed at the time of their intrusion into the grantees’ pos- 
session, nor was the grant then finally segregated from the lands not 
granted. They could not, therefore, in face of the act of 1866 giving 
the grant claimant a right of purchase, acquire rights in the land, or 
cut off his pre-emption right to purchase, whether they knew of his 
claim or not. But they did know it, and perfectly understood the 
existing conditions, They can assert no right against him. 

As to the non-mineral character of the land, the testimony shows 
that no mines of gold, silver, copper, or cinnabar exist on the tract; 
that there was once quite an excitement ‘in Soto’s fime,” that is prior 
to 1866, about a supposed copper mine, and that Soto leased a tract to 
Rose to prospect and mine for copper near the Red Hill, in the south- 
west corner of the tract; that there were some copper stains there, but 
they proved to be a false indication, and the mineral prospect has been 
Jong since abandoned; and that this was the only mineral prospect ever 
heard of upon the ranch. This testimony is wholly uncontradicted, 
and no mineral protest was filed and no evidence was offered tending 
in any way to show that any part of the land contains valuable mineral 
deposits. The land clearly is non-niuneral. 

Your office decision is reversed, and the application of the adminis- 
trator will be allowed. | 


UNITED STATES MINING LAWS, AND REGULATIONS THERE- 
UNDER, RELATIVE TO THE RESERVATION, EXPLORATION, 
LOCATION, POSSESSION, PURCHASE, AND PATENTING OF THE 
MINERAL LANDS IN THE PUBLIC DOMAIN, 


DEPARTMENT OF THE INTERIOR, 
| GENERAL Land OFFICE, 
July 26, 1901. 


TirnE XXXII, CuHaprer 6, Revisep StTarurss. 
MINERAL LANDS AND MINING RESOURCES. 


Sec. 2318. In all cases lands valuable for minerals shall Mineral lands 
be reserved from sale, except as otherwise expressly“ """ 
directed by law. _ 166,55. 14, p. 

Suc. 2319. All valuable mineral deposits in lands belong- 36." ™ 
ing to the United States, both surveyed and unsurveyed, opentooarenaes 
are hereby declared to be free and open to exploration and Py citizens. 
purchase, and the lands in which they are found to occu- ,.10 May, 1872, ¢. 
pation and purchase, by citizens of the United States andoi’" 7 "2" 
those who have declared their intention to become such, 
under regulations prescribed by law, and according to the 
— local customs or rules of miners in the sey¥eral mining 
districts, so far as the same are applicable and not incon- 
sistent with the laws of the United States. 

Sec. 23820. Mining-claims upon veins or lodes of quartz ,, bore ome 
or other rock in place bearing gold, silver, cinnabar, lead, veins or lodes. 
tin, copper, or other valuable deposits, heretofore located, 10 May, 1872, e. 
shall be governed as to length along the vein or lode by 977 * 
the customs, regulations, and laws in force at the date of 
their location. A mining claim located after the tenth 
day of May, eighteen hundred and seventy-two, whether 
located by one or more persons, may equal, but shall not 
exceed, one thousand five hundred feet in length along the 
vein or lode; but no location of a mining claim shall be 
made until the discovery of the vein or lode within the 
limits of the claim located. No claim shall extend more 
than three hundred feet on each side of the middle of the 
vein at: the surface, nor shall any claim be limited by any 
mining regulation to less than twenty-five feet on each 
side of the middle of the vein at the surface, except where 
adverse rights existing on the tenth day of May, eighteen 
hundredand seventy-two, render such limitation necessary. 

The end lines of each claim shall be parallel to each other. 
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senship. «6 SEc. 2321. Proof of citizenship, under this chapter, 

“To Nay lao, May consist, in the case of an individual, of his own affi- 

152, s.7, v.17, p.davit thereof; in the case of an association of persons 

i unincorporated, of the affidavit of their matheviesd agent, 
made on his own knowledge or upon information and belief; 
and in the case of a corporation organized under the laws 
of the United States, or of any State or Territory thereof, 
by the filing of a certified copy of their charter or certifi- 
cate of incorporation. 

Locators’rights Src. 2322. The locators of all mining locations heretofore 
of possession and ‘ . 
enjoyment. made or which shall hereafter be made, on dny mineral 
~ 10 May, 1872,c. Veln, lode, or ledge, situated on the public domain, their 
152s. 3,¥.17, P- heirs and assigns, where no adverse claim exists on the 

| tenth day of May, eighteen hundred and seventy-two, so 

long as they comply with the laws of the United States, and 
with State, Territorial, and local regulations not in conflict 
with the laws of the United States governing their pos- 
sessory title, shall have the exclusive right of possession 
and enjoyment of all the surface included within the lines | 
of their locations, and of all veins, lodes, and ledges 
throughout their entire depth, the top or apex of which 
lies inside of such surface lines extended downward ver- 
tically, although such veins, lodes, or ledges nmiay so far 
depart from a perpendicular in their course downward as - 
to extend outside the vertical side lines of such surface 
locations. But their right of possession to such outside 
parts of such veins or ledges shall be confined to such por- 
tions thereof as lie between vertical planes drawn down- 
ward as above described, through the end lines of their 
locations, so continued in their own direction that such 
planes will intersect such exterior parts of such veins or 
ledges. And nothing in this section shall authorize the 
locator or possessor of a vein or lode which extends in its 
downward course beyond the vertical lines of his claim to 
enter upon the surface of a claim owned or possessed by 
another. 

Ownersoftun- Src. 2323. Where a tunnel is run for the development 
nels, rights of. __t fi f . . oe a 2 ‘ 
ine Ot a vein o1 lode, or for the discovery of mines, the owners 
152, s. 4, ¥.17,p,0f such tunnel shall have the right of possession of all 
92. veins or lodes within three thousand feet from the face of 

such tunnel on the line thereof, not previously known to 
exist, discovered in such tunnel, to the same extent as if 
discovered from the surface; and locations on the line of 
such tunnel of veins or lodes not appearing on the surface, 
made by other parties after the commencement of the tun- 
nel, and while the same is being prosecuted with reasonable 
diligence, shall be invalid, but failure to prosecute the 
work on the tunnel for six months shall be considered as 
an abandonment of the right to all undiscovered veins on 

the line of such tunnel. 
mrgeplations Sxc. 2324. The miners of each mining-district may make 
reer regulations not in conflict with the laws of the United 
182, s. 5, y. 17, p. States, or with the laws of the State or Territory in which 
the district is situated, governing the location, manner of 
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recording, amount of work necessary to hold possession of 
a mining claim, subject to the following requirements: The 
location must be distinctly marked on the ground so that its 
boundaries can be readily traced. All records of mining 
claims hereafter made shall contain the name or names of 
the locators, the date of the location, and such a descrip- 
tion of the claim or claims located by reference to some 
natural object or permanent monument as will identify the 
claim. On each claim located after the tenth day of May, 
eighteen hundred and seventy-two, and until a patent has 
been issued therefor, not less than one hundred dollars’ 
worth of labor shall be performed or improvements made 
during each year. Onall claims located prior to the tenth 
day of May, eighteen hundred and seventy-two, ten dol- 
lars’ worth of labor shall be performed or improvements 
made by the tenth day of June, eighteen hundred and 
seventy-four, and each year thereafter. for each one hun- 
dred feet in length along the vein until a patent has been 
issued therefor; but where such claims are held in common, 
such expenditure may be made upon any one claim; and 
upon a failure to comply with these conditions, the claim 
or mine upon which such failure occurred shall be open to 
relocation in the same manner as if no location of the same 
had ever been made, provided that the original locators, 
their heirs, assigns, or legal representatives, have not 
resumed work upon the claim after failure and before such 
location. Upon the failure of any one of several co-owners 
to contribute his proportion of the expenditures required 
hereby, the co-owners who have performed the labor or 
' made the improvements may, at the expiration of the year, 
give such delinquent co-owner personal notice in writing 
or notice by publication in the newspaper published near- 
est the claim, for at least once a week for ninety days, and 
if at the expiration of ninety days after such notice 1n writ- 
ing or by publication such delinquent should fail or refuse 
to contribute his proportion of the expenditure required 
by this section, his interest in the claim shall become the 
property of his co-owners who have made the required 
expenditures. . 

NEC. 2325. A patent for any land claimed and located , Patents for 
for valuable deposits may be obtained in the following how obtained. * 
manner: Any person, association, or corporation author- 40 May, 1872,c. 
ized to locate a claim under this chapter, having claimed 13 * 6 ¥. 1%, p. 
and located a piece of land for such purposes, who has, — 
or have, complied with the terms ot this chapter, may 
file in the proper land office an application for a patent, 
under oath, showing such compliance, together with a plat 
and field notes of the claim or claims. in common, made by 
or under the direction of the United States surveyor-gen- 
eral, showing accurately the boundaries of the claim or 
_ claims, which shall be distinctly marked by monuments on 
_ the ground, and shall post a copy of such plat, together 
with a notice of such application for a patent, in a con- 
spicuous place on the land embraced in such plat previous 
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to the filing of the application for a patent, and shall file 
an affidavit of at, least two persons that such notice has 
been duly posted, and shall file a copy of the notice in such 
land office, and shall thereupon be entitled to a patent for 
the land, in the manner following: The register of the land 
office, upon the filing of such application, plat, field notes, 
notices, and affidavits, shall publish a notice that such ap- 
plication has been made, for the period of sixty days, in a 
newspaper to be by him designated as published nearest to 
such claim; and he shall also post such notice in his office 
for thesame period. The claimant at the time of filing this 
application, or at any time thereafter, within the sixty days 
of publication, shall file with the register a certificate of 
the United States surveyor-general that five hundred dol- 
lars’ worth of labor has been expended or improvements 
made upon the claim by himself or grantors; that the plat 
is correct, with such further description by such reference 
to natural objects or permanent monuments as shall identify 
the claim, and furnish an accurate description, to be incor- 
porated in the patent. Atthe expiration of the sixty days 


_ of publication the claimant shall file his affidavit, showing 


Adverse claim, 
proceedings on. 


10 May, 1872, c. 
152, s. 7, Vv. 17, p. 
93, 


that the plat and notice have been posted in a conspicuous 
place on the claim during such period of publication. If 
no adverse claim shall have been filed with the register and 
the receiver of the proper land office at the expiration of 
the sixty days of publication, it shall be assumed that the 
applicant is entitled to a patent, upon the payment to the 
proper officer of five dollars per acre, and that no adverse 
claim exists; and thereafter no objection from third parties 
to the issuance of a patent shall be heard, except it be 
shown that the applicant has failed to comply with the 
terms of this chapter. 

Sec. 2326. Where an adverse claim is filed during the 
period of publication, it shall be upon oath of the person 
or persons making the same, and shall show the nature, 
boundaries, and extent of such adverse claim, and all pro- 
ceedings, except the publication of notice and making and 
filing of the affidavit thereof, shall be stayed until the con- 
troversy shall have been settled or decided by a court of 
competent jurisdiction, or the adverse claim waived. It 
shall be the duty of the adverse claimant, within thirty 
days after filing his claim, to commence proceedings in a 
eourt of competent jurisdiction, to determine the question. 
of the right of possession, and prosecute the same with 
reasonable diligence to final judgment; and a failure so to 
do shall bea waiver of hisadverse claim. Aftersuch judg- 
ment shall have been rendered, the party entitled to the 
possession of the claim, or any portion thereof, may, with- 
out giving further notice, file a certified copy of the judg- 
ment-roll with the register of the land office, together with 
the certificate of the surveyor-general that the requisite 
amount of labor has been expended or improvements made | 
thereon, and the description required in other cases, and 
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shall pay to the receiver five dollars per acre for his claim, 
together with the proper fees, whereupon the whole pro- 
ceedings and the jadeeaeroll shall be certified by the reg- 
ister to the Commissioner of the General Land-Office, and 
a patent shall issue thereon for the claim, or such portion 
thereof as the applicant shall appear, from the decision of 
the court, to rightly possess. If it appears from the de- 
cision of the court that several parties are entitled to sepa- 
rate and different portions of the claim, each party may 
pay for his portion of the claim with the proper fees, and 
file the certificate and description by the surveyor-general, 
whereupon the register shall certify the proceedings and 
judgment-roll to the Commissioner of the General Land- 
Office, as in the preceding case, and patents shall issue to 
the several parties according to their respective rights. 
Nothing herein contained shall be construed to prevent the 
alienation of a title conveyed by a patent for a mining 
claim to any person whatever. 
- Sec. 2327. The description of vein or lode claims, upon , Pescuption of 
surveyed lands, shall designate the location of the claim surveyedand un- 
with reference to the lines of the public surveys, but need ve" #8 
not conform therewith; but where a patent shall be issued 152, ee 
for claims upon unsuryeyed lands, the survey or-general, in , 
extending the surveys, shall adjust the same to the bound- 
aries of such patented claim, according to the plat or de- 
seription thereof, but so as in no case to interfere with or 
change the location of any such patented claim. 
Sec, 2328. Applications for patents for mining-claims ,,(orns ane 
under former laws now pending may be prosecuted to a rights. 
final decision in the General Land-Office; but in such 40 May, 1872, c. 
cases where adverse rights are not affected thereby, pat- 85 9% ¥. 14 P- 
ents may issue in pursuance of the provisions of this chap- 
ter; and all patents for mining-claims upon veins or lodes 
heretofore issued shall conyey all the rights and privileges 
conferred by this chapter where no adverse rights existed 
on the tenth day of May, eighteen hundred and seventy- 
two. | 
Sec, 2329. Claims usually called ‘* placers,” including all ,,comcimuty. 0 
forms of deposit, excepting veins of quartz, or other rock in surveys, limit of. 
place, shall be subject to entry and patent, under like cir- 9 July, 187, «. 
cumstances and conditions, and upon similar proceedings, 33> & 1 ¥- 16 P- 
as are provided for vein or lode claims; but where the lands 
have been previously surveyed by the United States, the 
entry in its exterior limits shall conform to the legal sub- 
divisions of the public lands. 7 
Src. 2330. Legal subdivisions of forty acres may be sub- ,aroay onset 
divided into ten-acre tracts; and two or more persons, ormaximum of 
associations of persons, having contiguous claims of any *—————— 
size, although such claims may be less than ten acres each, 938, 1! vie 
may make joint entry theréof; but no location of a placer 2!* 
claim, made after the ninth day of July, eighteen hundred 
and seventy, shall exceed one hundred and sixty acres for 
any one person or association of persons, which location 
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shall conform to the United States surveys; and nothing 

in this section contained shall defeat or impair any bona 

fide preemption or homestead claim uponagricultural lands, _ 
or authorize the sale of the improvements of any bona fide. 
settler to any purchaser. 

Conformity of Sc. 9831. Where placer-claims are upon surveyed lands, 
placer claims to ete, 8 
surveys, limita-and conform to legal subdivisions, no further survey or plat 
tion of claims. shall be required, and all placer mining claims located after 
pio May: 182, ¢. the tenth day of May, eighteen hundred and seventy-two, 
- 152, gs. 10, v. 17, p. 4 . ° - 

94. shall conform as near as practicable with the United States 
system of public-land surveys, and the rectangular sub- 
divisions of such surveys, and no such location shall include 
more than twenty acres for each individual claimant; but 
where placer-claims can not be conformed to legal sub- 
divisions, survey and plat shall be made as on unsurveyed 
lands; and where by the segregation of mineral lands in 
any legal subdivision a quantity of agricultural land less 
than forty acres remains, such fractional portion of agricul- 
tural land may be entered by any party qualified by law, 
for homestead or preemption purposes. 

Whatevidence SEC. 2332. Where sigh person or association, they and 
Gee Stipek their grantors, have held and worked their claims for a 
aright to a pat- period equal to the time prescribed by the statute of 
——_-__— limitations for mining claims of the State or Territory 

9 July, 1870, ¢. : 

935, s, 13, v. 16.p. Where the same may be situated, evidence of such posses- 

ants sion and working of the claims for such period shall be 
sufficient to establish a right to a patent thereto under this 
chapter, in the absence of any adverse claim; but nothing 
in this chapter shall be deemed to impair any len which 
may have attached in any way whatever to any mining 
claim or property thereto attached prior to the issuance of 
a patent. 

Peoesriees pio Sec. 2333. Where the same person, association, or corpo- 

claim, &e. ration is in possession of a placer-claim, and also a vein or 

~ 40 May, 1872, c. lode included within the boundaries thereof, application 

152, 8. 11, v.17, p. shall be made for a patent for the placer-claim, with the 

statement that it includes such vein or lode, and in such, 

case a patent shall issue for the placer-claim, subject to the 
provisions of this chapter, including such vein or lode, upon 
the payment of five dollars per acre for such vein or lode 
claim, and twenty-five feet of surface on each side thereof. 
The remainder of the placer-claim, or any placer claim not 
embracing any vein or lode-claim, shall be paid for at the 
rate of two dollars and fifty cents per acre, together witn 
all costs of proceedings; and where a vein or lode, such as 
is described in section twenty-three hundred and twenty, 
is known to exist within the boundaries of a placer-claim, 
an application for a patent forsuch placer-claim which does 
not include an application for the vein or lode claim shall 
be construed as a conclusive declaration that the claimant 
of the placer-claim has no right of possession of the vein 
or lode claim; but where the existence of a vein or lode in 
in a placer-claim is not known, a patent for the placer-claim 
shall convey all valuable mineral and other deposits within 
the boundaries thereof. 
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SEC. 2334. The surveyor-general of the United States Surveyor gen: 
may appoint in each land-district containing mineral Jands surveyors ofmin- 
as many competent surveyors as shall apply for appoint- "8 °7™s << 
ment to survey niining-claims. The expenses of the sur- ,3° May. i8.¢. 
vey of vein or lode claims, and the survey and subdivision%. 
of placer-claims into smaller quantities than one hun- 
dred and sixty acres, together with the cost of publica- 
tion of notices, shall be paid by the applicants, and they 
shall be at liberty to obtain the same at the most reason- 
able rates, and they shall also be at liberty to employ any 
United States deputy surveyor to make the survey. The 
Commissioner of the General Land-Office shall also have 
power to establish the maximum charges for surveys and 
publication of notices under this chapter; and, in case of 
excessive charges for publication, he may designate any 
- newspaper published in a land-district where mines are 
situated for the publication of mining-notices in such dis- 
trict, and fix the rates to be charged by such paper; and, 
to the end that the Commissioner may be fully informed 
on the subject, each applicant shall file with the register a 
sworn statement of all chargesand fees paid by such appli- 
cant for publication and surveys, together with all fees and 
money paid the register and the receiver of the land office, 
which statement shall be transmitted, with the other papers 
in the case, to the Commissioner of the General Land-Office. | 

SEC. 2335. All affidavits required to be made under , verification of 
this chapter may be verified before any officer authorized to ——_———— 
udminister oaths within the land-district where the claims es weir 
may be situated, and all testimony and proofs may be *. 
taken before any such officer, and, when duly certified by 
the officer taking the same, shall have the same force and 
effect as if taken before the register and receiver of the 
land-office. In cases of contest as to the mineral or agri- 
cultural character of land, the testiniony and proofs may 
be taken as herein provided on personal notice of at least 
ten days to the opposing party; or if such party can not 
be found, then by publication of at least once a week for 
thirty days in a newspaper, to be designated by the regis- 
ter of the land-office as published nearest to the location 
of such land; and the register shall require proof that 
such notice has been given. 

Sec. 2336. Where two or more veins intersect or cross , Where veins 
each other, priority of title shall govern, and such prior ——-_—— 
location shall be entitled to all ore or mirieral contained ee oe 3 
within the space of intersection; but the subsequent loca- %° 
tion shall have the right of way through the space of inter- 
section for the purposes of the convenient working of the 
mine. And where two or more veins unite, the oldest or 
prior location shall take the vein below the point of union, 
including all the space of intersection. 

Src. 2337. Where non-mineral land not contiguous to, Patents for 
the vein or lode is used or occupied by the proprietor of lands, &e. 
such vein or lode for mining or milling purposes, such non- _ 10 May, 1872, ¢. 
adjacent surface-ground may be embraced and included in 1? § 1 v.17 P. 
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an application for a patent for such vein or lode, and the 
same may be patented therewith, subject to the same pre- 
liminary requirements as to survey and notice as are appli- 
cable to veins or lodes; but no location hereafter made of 
such non-adjacent land shall exceed five acres, and payment, 
for the same must be made at the same rate as fixed by 
this chapter for the superficies of the lode. The owner of 
a quartz-mill or reduction-works, not owning a mine in 
connection therewith, may also receive a patent for his 
mill-site, as provided in this section. 
Hornet Condi; §=SxEc. 2338. As a condition of sale, in the absence of 
sale may . . y ‘ . 
. be made by local necessary legislation by Congress, the local legislature of 
legislature. any State or Territory may providerules for working mines, 
ogo Ly: 1866, c. involving easements, drainage, and other necessary means 
, 5. 5, Vv. 14, p. : a2 

252, to their complete development; and those conditions shall 

be fully expressed in the patent. 
Fd hace i Li SEc. 2339. Whenever, by priority of possession, rights 
for mining, &c.: to the use of water for mining, agricultural, manufactur- 
nei “8 foring, or other purposes, have vested and accrued, and the 
Se July, 1s08, o, Same are soars and acknowledged by the local cus- 
262, 8. 9, v.14, p. toms, laws, and the decisions of courts, the possessors and 
ai owners of such vested rights shall be maintained and pro- 
tected in the same; and the right of way for the construc- 
tion of ditches and canals for the purposes herein speci- 
fied is acknowledged and confirmed; but whenever anv 
person, in the construction of any ditch or canal, injures 
or damages the possession of any settler on the public 
domain, the party committing such injury or damage shall 
be liable to the party injured for such injury or damage. 
Patents, pre- SxEc. 2340. All patents granted, or pre-emption or home- 
hoeeesds was. steads allowed, shall be subject to any vested and accrued _ 


homesteads sub- 


ject to vestedand oo 2 pT : 1 . nO] 1 
moore water Moree rights, or rights to ditches and reservoirs used in 
rights. connection with such water rights, as may have been 


9 July, 1870, e, acquired under or recognized by the preceding section. 
235, S. 17, Vv. 16, p. 218, ‘ 
Mineral lands Src, 9341. Wherever, upon the lands heretofore desig- 


cable ‘mines arenated as mineral lands, which have been excluded from 
Tiscover eee survey and sale, there have been homesteads made by citi- 
Se Tuly, 1866, o, Zens of the United States, or persons who have declared 
262, 8. 10, v.14, p. their intention to become citizens, which homesteads have 
an been made, improved, and used for agricultural purposes, 
and upon which there have been no valuable mines of gold, 
silver, cinnabar, or copper discovered, and which are 
properly agricultural lands, the settlers or owners of such 
homesteads shall have a right of preemption thereto, and 
shall be entitled to purchase the same at the price of one 
dollar and twenty-five cents per acre, and in quantity not, 
to exceed one hundred and sixty acres; or they may avail 

themselves of the provisions of chapter five of this Title, 
relating to ‘‘ Homesteads.” | 
how st apattas _ SEC. 2342, Upon the survey of the lands described in 
agricultural the preceding section, the Secretary of the Interior may 
Rr Rs designate and set apart such portions of the same as are 
962, s. 11, v.14, p. Clearly agricultural lands, which lands shall thereafter be 
em: subject to pre-emption and sale as other public lands, and 
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be subject to all the laws and regulations applicable to the 


| Same. 


Src. 2848. The President is authorized to establish ad-, A@ditional 


ditional land-districts, and to appoint the necessary offi- and officers pow. 
cers under existing laws, wherever he may deem the same dent to provide, 
necessary for the public convenience in executing the pro-~ 296 Tuly, 1866, c, 
visions of this chapter. roa one 
Sec. 2344. Nothing contained in this chapter shall be | Provisions of 
construed to impair, in any way, rights or interests in jo ated ct 
mining property acquired under existing laws; nor to “ebts. 
affect the provisions of the act entitled “‘ An act granting ,,10 May, 1872, ¢. 
to A. Sutro the right of way and other privileges to aid vs.’ ” ee 
in the construction of 4 draining and exploring tunnel g35 359 579) & 
. to the Comstock lode, in the State of Nevada,” approved#8 
July twenty-five, eighteen hundred and sixty-six. 

Src. 2345. The provisions of the preceding sections of ,,vqueral dands 

this chapter shall not apply to the mineral Jands situated excepted. 
in the States of Michigan, Wisconsin, and Minnesota, which _ is Feb., 1873, ¢. 
are declared free od open to exploration and purchase, * ¥: 1% P 4. 
according to legal subdivisions, in like manner as before 
the tenth day of May, eighteen hundred and seventy-two. 
And any bona-fide entries of such lands within the States 
named since the tenth day of May, eighteen hundred and 
seventy-two, may be patented without reference to any of 
the foregoing provisions of this chapter. Such lands shall 
be offered for public sale in the same manner, at the same 
minimum price, and under the same rights of pre-emption 
as other public lands. 

Src. 2346. Noact passed at the first session of the Thirty- to Staies orece 
eighth Congress, granting lands to States or corporations portions not te 
to aid in the construction of roads or for other purposes, or lands. : 

‘toextend the time of grants made prior to the thirtieth day “30 Jan., 1866, 
of January, eighteen hundred and sixty-five, shall be so f&,No lv. 28, 
construed as to embrace mineral lands, which in all cases” 

are reserved exclusively to the United States, unless other- 


wise specially provided in the act or acts making the grant. 





ACTS OF CONGRESS PASSED SUBSEQUENT TO THE REVISED 
STATUTES, 


AN ACT to amend the act entitled ‘‘An act to promote the develop- 
ment of the mining resources of the United States,’ passed May 
tenth, eighteen hundred and seventy-two. 


Be vt enacted by the Senate and House of Representatives , Claim yocated 
of the United States of America in Congress assembled, That 1872, first annual 
the provisions of the fifth section of the act entitled “An faded togan 1 
act to promote the development of the mining resources of #*- 
the United States,” passed May tenth, eighteen hundred , ActoiCongress 
and seventy-two, which requires expenditures of labor and (is siat. L., 61). 
‘Improvements on claims located prior to the passage of 
said act, are hereby so amended that the time for the first 
annual expenditure on claims located prior to the passage 
of said act shall be extended to the first day of January, 


‘eighteen hundred and seventy-five. 
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AN ACT to amend section two thousand three hundred and twenty- 
four of the Revised Statutes, relating to the development of the ~ 
mining resources of the United States. 


Moneyexpend- He zt enacted by the Senate and House of Representatives 
oO nedunee- of the United States of Americain Congress assembled, That 
pended on the section two thousand three hundred and twenty-four of | 
GiGi. the Revised Statutes, be, and the same is hereby, amended 
approved Febru-SO that where a person or company has or may run a 
ai L, a5. Lunnel for the purpose of developing a lode or lodes, owned 

by said person or company, the money so expended in 
said tunnel shall be taken and considered as expended on 
said lode or lodes, whether located prior to or since the 
passage of said act; and such person or company shall not 
be required to perform work on the surface of said lode 


or lodes in order to hold the same as required by said act. 


AN ACT to exclude the States of Missouri and Kansas from the pro- 
visions of the act of Congress entitled ‘‘An act to promote the devel- 
opment of the mining resources of the United States,’’ approved May 
tenth, eighteen hundred ana seventy-two. 


Missourl and He et enacted by the Senate and House of Representatives 
Kansas exci of the United States of America in Congress assembled, That 
tion of the min- within the States of Missouri and Kansas deposits of coal, 

iron, lead, or other mineral be, and they are hereby, 

Act of Con-excluded from the operation of the act entitled ‘‘An act 
Rtey 5 eer G9 to promote the development of the mining resources of the 
Stat. L.,52). United States,” approved May tenth, eighteen hundred and 

seventy-two, and all lands in said States shall be subject to 


disposal as agricultural lands. 


AN ACT authorizing the citizens of Colorado, Nevada, and the Terri- 
tories to fell and remove timber on the public domain for mining 
and domestic purposes. 


olitizens of Be wt enacted by the Senate and [House uf Representatives 
vain and the of the United States af America in Congress assembled, That 
Territories au- gli citizens of the United States and other persons, bona 


and remove tim: fide residents of the State of Colorado, or Nevada, or either 

i on ane toe of the Territories of New Mexico, Arizona, Utah, Wyo- 

mining and do-ming, Dakota, Idaho, or Montana, and all other mineral 

eee districts of the United States, shall be, and are hereby, 

Act of Con-authorized and permitted to fell and remove, for building, 
gress approved +: ae ; ° ;. 

june 3, 1878 (20 agTicultural, mining, or other domestic purposes, any tim- 

Stat. L., 88). _ her or other trees growing or being on the public lands, said 

lands being mineral, and not subject to entry under exist- 

ing laws of the United States, except for mineral entry, in 

either of said States, Territories, or districts of which such 

citizens or persons may be at the time bona fide residents, 

subject to such rules and regulations as the Secretary of 

the Interior may prescribe for the protection of the timber 

and of the undergrewth growing upon such lands, and for 

other purposes: Provided, The provisions of this act shall 

not extend to railroad corporations. | 

Sec. 2. That it shall be the duty of the register and the 


DECISIONS RELATING TO THE PUBLIC LANDS, 463 


receiver of any local land office in whose district any min- 
eral land may be situated to ascertain from time to time 
whether any timber is being cut or used upon any such 
lands, except for the purposes authorized by this act, within 
their respective land districts; and, if so, they shall imme- 
diately notify the Commissioner of the General Land Office 
of that fact; and all necessary expenses: incurred in mak- 
ing such proper examinations shall be paid and allowed 
‘such register and receiver in making up their next quar- 
terly accounts. 

Sec. 8. Any person or persons who shall violate the pro- 
visions of this act, or any rules and regulations in pursu- 
ance thereof made by the Secretary of the Interior, shall 
be deemed guilty of a misdemeanor, and, upon conviction, 
shall be fined in any sum not exceeding five hundred dol- 
lars, and to which may be added imprisonment for any 
term not exceeding six months. | | 


AN ACT to amend.sections twenty-three hundred and twenty-four 
and twenty-three hundred and twenty-five of the Revised Statutes 
of the United States concerning mineral lands. 


Be it enacted by the Senate and House of Representatives _ Application for 
of the United Statesof Americain Congress assembled, That tavde birauthon 
section twenty-three hundred and twenty-five of the ed asent. 
Revised Statutes of the United States be amended by 
adding thereto the following words: ‘‘ Provided, That 
where the claimant for a patent is not a resident of or 
within the land district wherein the vein, lode, ledge, or 
deposit sought to be patented is located, the application 
for patent and the affidavits required to be made in this 
section by the claimant for such patent may be made by 
his, her, or its authorized agent, where said agent is con- 
versant with the facts sought to be established by said 
affidavits: And provided, That this section shall apply to 
all applications now pending for patents to mineral lands.” 

Sec. 2. That section twenty-three hundred and twenty- _onnnpatentea 
four of the Revised Statutes of the United States be “aims period 
_ amended by adding the following words: *‘Prowded, That Jan-1succeeding 
the period within which the work required to be done —————— 
annually on all unpatented mineral claims shall commence greg Shproved 
on the first day of January succeeding the date of location 8m. 2%, Pag 
of such claim, and this section shall apply to all claims ~ * — ”’ 
located since the tenth day of May, anno Domini eighteen 
hundred and seventy-two.” 


AN ACT to amend section twenty-three hundred and twenty-six of 
the Revised Statutes relating to suits at law affecting the title to 
mining-claims. — 


Be tt enacted by the Senate and House of Representatives i Dat action 
of the United States of America in Congress assembled, That established in 
if, in any action brought pursuant to section twenty-three ————__ 
hundred and twenty-six of the Revised Statutes, title to gres approved 
the ground in controversy shall not be established by aoe cae 


either party, the jury shall so find, and judgment shall be 
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entered according to the verdict. In such case costs shall 
not be allowed to either party, and the claimant shall not 
proceed in the land office or be entitled to a patent for the 


ground in controversy until he shall have perfected his ° 


title. 


AN ACT to amend section twenty-three hundred and twenty-six of 
the Revised Statutes, in regard to mineral lands, and for other 
purposes. 


eahaverse claim = Le at enacted by the Senate and House of Leepresentatives 
pyagent. Of the United Statesof America in Congress assembled, That 
“See. L act of the adverse claim required by section twenty-three hundred 
Congress _ap-and twenty-six of the Revised Statutes may be verified by 
igs2 (22 Stat, L.; the oath of any duly authorized agent or attorney in fact 
me of the adverse claimant cognizant of the facts stated; and 
the adverse claimant, if residing or at the time being beyond 
the limits of the district wherein the claim is situated, may 
make oath to the adverse claim before the clerk of any 
court of record of the United States or the State or Terri- 
tory where the adverse claimant may then be, or before any 

notary public of such State or Territory. 
,,Atidavitofeit Sec, 2. That applicants for mineral patents, if residing 
whom made. beyond the limits of the district wherein the claim is situ- 
“gee. 2 act op ated, may make any oath or affidavit required for proof of 
Congress ap- citizenship before the clerk of any court of record, or be- 


proved April 26, m ; . 
156 (22 Stat. L.’ fore any notary public of any State or Territory. 


AN ACT to exclude the public lands in Alabama from the operation 
of the laws relating to mineral lands. : 


ochitbama ex: Be zt enacted by the Senate and House of Representatives 
operation of the of the United States of America in Congress assembled, That 
mineral laws. within the State of Alabama all public lands, whether 
Pe es mineral or otherwise, shall be subject to disposal only as 
8, 1883 (22 Stat. agricultural lands: Prowided, however, That all lands which 
ee have heretofore been reported to the General Land Office 

as containing coal and iron shall first be offered at. public 


sale: And provided further, That any bona fide entry under — 
the provisions of the homestead law of lands within said. 


State heretofore made may be patented without reference 
to an act approved May tenth, eighteen hundred and sev- 
enty-two, entitled ‘‘An act to promote the development of 
the mining resources.of the United States,” in cases where 
the persons making avplication for such patents have in 
all other respects complied with the homestead law relat- 
ing thereto. 


AN ACT providing a civil government for Alaska. 


Be it enacted by the Senate and House of Representatives 

hues of the United States of Americain Congress assembled, * * * 
extended tthe, ~=Sec. 8. That the said district of Alaska is hereby created 
district ofa land district, and a United States land office for said dis- 
——_—_—— trict is hereby ldcated at Sitka. The commissioner pro- 
approved, Siay Vided for by this act to reside at Sitka shall be ex officio 
i oa, 8" register of said land office, and the clerk provided for by 
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this act shall be ex officio receiver of public moneys, and 
the marshal provided for by this act shall be ex officio 
surveyor-general of said district, and the laws of the United 
States relating to mining claims, and the rights incident 
thereto, shall, from and after the passage of this act, be in 
full force and effect in said district, under the administra- 
tion thereof herein provided for, subject to such regulations ‘ 
as may be made by the Secretary of the Interior, approved 
by the President: Prowded, That the Indians or other per- 
sons in said district shall not be disturbed in the possession 
of any lands actually in their use or occupation or now 
claimed by them but the terms under which such persons 
may acquire title to such lands is reserved for future legis- 
lation by Congress: And provided further, That parties who 
have located mines or mineral privileges therein under the 
laws of the United States applicable to the public domain, 
or who have occupied and improved or exercised acts of 
ownership over such claims, shall not be disturbed therein, 
but shall be allowed to perfect their title to such claims by 
paymentas aforesaid: And provided also, That the land not 
exceeding six hundred and forty acres at any station now 
occupied as missionary stations among the Indian tribes 
in said section, with the improvements thereon erected by 
or for such societies, shall be continued in the occupancy 
of the several religious societies to which said missionary 
stations respectively belong until action by Congress. But 
nothing contained in this act shall be construed to put in 
ats in said district the general land laws of the United 
tates. 


% % % *% * % % 


AN ACT making appropriations for sundry civil expenses of the Gov- 
ernment for the fiscal year ending June thirtieth, eighteen hundred 
and ninety-one, and for other purposes. 


| anak ‘oe Right of entr 
Be wt enacted by the Senate and House of Liepresentatives sae 


of the United States of America in Congress assembled, * * * and laws re- 


No person who shall after the passage of this act, enter dures’ (Repeal. 


upon any of the public lands with a view to occupation, $4, see ee 
entry, or settlement under any of the land laws shall be ‘Reservation in 
permitted to acquire title to more than three hundred and pee hen 
twenty acres in the aggregate, under all of said laws, butnd canals con- 
this limitation shall not operate to curtail the right of any 
person who has heretofore made entry or settlement on the _ActofCongress 
public lands, or whose occupation, entry or settlement, is 30 1890. (26 State 
validated by this act: Prowded, That in all patents for %:37) 

lands hereafter taken up under any of the land laws of the 

United States or on entries or claims validated by this act 

west of the one hundredth meridian, it shall be expressed 

that there is reserved from the lands in said patent described 

a right of way thereon for ditches or canals constructed by 


the authority of the United States. * * * 
6855—Vol. 31—01——30 | 
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AN ACT to repeal the timber-culture laws, and for other purposes. — 


Town sites on /3¢ 2t enacted by the Senate and House of Representatwes 
i onued 8 of the United States of America in Congress assembled, * * * 
mands entered = Sec, 16. That town-site entries may be made by incor- 
cral laws not in- porated towns and cities on the mineral lands of the United 
Fede soute States, but no title shall be acquired by such towns or cities 
—_—___—\ to any vein of gold, silver, cinnabar, copper, or lead, or to 
approved Maren 2Y Valid mining claim or possession held under existing 
a ee law. When mineral veins are possessed within the limits 

ears of an incorporated town or city, and such possession is 

recognized by local authority or by the laws of the United 
States, the title to town lots shall be subject to such recog- 
nized possession and the necessary use thereof and when 
entry has been made or patent issued for such town sites 
to such incorporated town or city, the possessor of such 
mineral vein may enter and receive patent for such min- 
eral vein, and the surface ground appertaining thereto: 
Provided, That no entry shall be made by such mineral- 
vein claimant for surface ground where the owner or 
occupier of the surface ground shall have had possession _. 
of the same before the inception of the title of the mineral- 
vein applicant. | 

Sec. 17. That reservoir sites located or selected and to 
be located and selected under the provisions of ‘* An act 
making appropriations for sundry civil expenses of the 
Government for the fiscal year ending June thirtieth, eight- | 
een hundred and eighty-nine, and for other purposes,” and 
amendments thereto, shall be restricted to and shall con- 
tain only so much land as is actually necessary for the 
construction and maintenance of reservoirs, excluding so 
far as practicable lands occupied by actual settlers at -the 
date of the location of said reservoirs and that the provi- 
sions of *‘ An act making appropriations for sundry civil 
expenses of the Government for the fiscal year ending June 
thirtieth, eighteen hundred and ninety-one, and for other 
purposes,” which reads as follows, viz: ‘‘no person who 
shall after the passage of this act enter upon any of the 
public lands with a view to occupation, entry, or settle- 
ment under any of the land laws shall be permitted to 
acquire title to more than three hundred and twenty acres 
in the aggregate under all said laws,” shall be construed to 
include in the maximum amount of lands the title to which 
is permitted to be acquired by one person only agricultural 
lands and not include lands entered or sought to be entered 
under mineral land laws. 

¥ % * * % * * 
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AN ACT to authorize the entry of lands chiefly valuable for building 
. stone under the placer mining laws. 


‘. Eniry of lands 
Bett enacted by the Senate and House of Representatives shicde caine ple 


af the United States of Americain Congress assembled, That for building 
any person authorized to enter lands under the mining laws Seep oa alae 
of the United States may enter lands that are chiefly val-l=ws 

uable for building stone under the provisions of the law in Act of Con- 
relation to placer-mineral claims: Provided, That lands Susust 2 too 
reserved for the benefit of the public schools or donated to ‘St. 1. 48). 


any State shall not be subject to entry under this act. 


AN ACT to amend section numbered twenty-three hundred and 
twenty-four of the Revised Statutes of the United States, relating 
to mining claims. ~ 


. Requirement 
Be it enacted by the Senate and House of Representatives ,Bewmirement 


of the United States of America in Congress assembled, That penditure for the 
the provisions of section numbered twenty-three hundred Side 
and twenty-four of-the Revised Statutes of the United te South Dakota. 
States, which require that on each claim located after the Act of Con- 
tenth day of May, eighteen hundred and seventy-two, and Nov. s, i893 “28 
until patent has been issued therefor, not less than one 5 4-6). 
hundred dollars’ worth of labor shall be performed or im- 
provements made during each year, be suspended for the 
year eighteen hundred and ninety-three, so that no mining 
claim which has been regularlv located and recorded as 
required by the local laws and mining regulations shall be 
subject to forfeiture for nonperformance of the annual 
assessment for thé year eighteen hundred and ninety- 
three: Provided, That the claimant or claimants of any 
mining location, in order to secure the benefits of this act 
shall cause to be recorded in the office where the location 
notice or certificate is filed on or before December thirty- 
first, eighteen hundred and ninety-three, a notice that he 
or they, in good faith intend to hold and work said claim: 
Provided, however, That the provisions of this act shall 
not apply to the State of South Dakota. 7 

This act shall take effect from and after its passage. 


AN ACT toamend section numbered twenty-three hundred and twenty- 
four of Revised Statutes of the United States relating to mining 
claims. 


Be it enacted by the Senate and House of Representatives . Requirement 
of the United States of America in Congress assembled, penditure for the 
That the provisions of section numbered twenty-three hun- ‘Su .gexceptas 
dred and twenty-four of the Revised Statutes of the United to South Dakota. 
States, which require that on each claim located after the act of Con- 
tenth day of May, eighteen hundred and seventy-two, and Fuys 1.7 RBg os 
until patent has been issued therefor, not less than one Stt.L.,114). 
hundred dollars’ worth of labor shall be performed or 
improvements made during each year, be suspended for 
the year eighteen hundred and ninety-four, so that no min- 
ing claim which has been regularly located and recorded as 


required by the local laws and mining regulations shall be 
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subject to forfeiture for nonperformance of the annual 
assessment for the year eighteen hundred and ninety-four: 
Provided, That the claimant or claimants of any mining 
location, in order to secure the benefits of this act, shall 
cause to be recorded in the office where the location notice 
or certificate ‘is filed, on or before December thirty-first, 
eighteen hundred and ninety-four, a notice that he or they 
in good faith intend to hold and work said claim: Prowded, 
however, That the provisions of this act shall not apply to 
the State of South Dakota. | | 

Src. 2. That this act shall take effect from and after its 
passage. | 


AN ACT to authorize the entry and patenting of lands containing 
petroleum and other mineral oils under the placer mining laws of 
the United States. 


Entry and pat- Be et enacted by the Senate and House of Representatrves 
containing petro: of the United States of America in. Congress assembled, 
ene eet That any person authorized to enter lands under the min- 
eee ing laws of the United States may enter and obtain patent 
—_——.— to lands containing petroleum or other mineral oils, and 
gress approved Chiefly valuable therefor, under the provisions of the laws 
(20 Stat L..'so8) Felating to placer mineral claims: Provided, ‘That lands 
----- gontaining such petroleum or other mineral oils which 
have heretofore been filed upon, claimed, or improved as - 

mineral, but not yet rained may be held and patented 
under the provisions of this act the same as if such filing, 
claim, or improvement were subsequerit to the date of the 


passage hereof. 


AN ACT making appropriations for sundry civil expenses of the Gov 
ernment for the fiscal year ending June thirtieth, eighteen hundred 
and ninety-eight, and for other purposes. (30 Stat., 34, 35, 36). 


Vol. 26, p.1095. All public lands heretofore designated and reserved by 
the President of the United States under the provisions 
of the act approved March third, eighteen hundred and 
ninety-one, the orders for which shall be and remain in 
full force and effect, unsuspended and unrevoked, and all 
public lands that may hereafter be set aside and reserved 
as public forest reserves under said act, shall be as far as 
practicable controlled and administered in accordance with 
the following provisions: | 

Hee eesetve; No public forest reservation shall be established, except 
be established. to improve and protect the forest within the reservation, 
or for the purpose of securing favorable conditions of 
water flows, and to furnish a continuous supply of timber 
for the use and necessities of citizens of the United States; 
but it is not the purpose or intent of these provisions, or 
of the act providing for such reservations, to authorize the 
inclusion therein of lands more valuable for the mineral 
therein, or for agricultural purposes, than for forest 
purposes. ; 
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The Secretary of the Interior may permit, under regu- ,,U8¢ of timber, 
lations to be prescribed by him, the use of timber and a a ara 
stone found upon such reservations, free of charge, by 
bona fide settlers, miners, residents, and prospectors for 
minerals, for firewood, fencing, buildings, mining, pros- 
pecting, and other domestic purposes, as may be needed 
by such persons for such purposes; such timber to be used 
within the State or Territory, respectively, where such 
reservations may be located. | 

Nothing herein shall be construed as prohibiting the ,,o8ress and in: 
egress or ingress of actual settlers residing within the NEIL, TeeeIND: 
boundaries of: such reservations, or from crossing the’ “~ 
same to and from their property or homes; and such 
wagon roads and other improvements may be constructed 
thereon as may be necessary to reach their homes and to 
utilize their property under such rules and regulations as 
may be prescribed by the Secretary of the Interior. Nor 
shall anything herein prohibit any person from entering 
upon such forest reservations for all proper and lawful 
purposes, including that of prospecting, locating, and de- 
veloping the mineral resources thereof: Prowded, That 


such persons comply with the rules and regulations cover- 


ing such forest reservations. 
* % * % * % % 


“18 7 Ls . Restoration of 
Upon the recommendation of the Secretary of the In- , Restoration of 


terior, with the approval of the President, after sixty days’ cultural lands to 
notice thereof, published in two papers of general circu- main? “° 


lation in the State or Territory wherein any forest reser- 


vation is situated, and near the said reservation, any 


public lands embraced within the limits of any forest 
reservation which, after due examination by personal in- 
spection of acompetent person appointed for that purpose 


by the Secretary of the Interior, shall be found better 


adapted for mining or for agricultural purposes than for 
forest usage, may be restored to the public domain. And 
any mineral lands in any forest reservation which have 
been or which may be shown to be such, and subject to 
entry under the existing mining laws of the United States 
and the rules and regulations applying thereto, shall con- 
tinue to be subject to such location and entry, notwith- 
standing any provisions herein contained. | 


- AN ACT extending the homestead laws and providing for right of 


way for railroads in the district of Alaska, and for other purposes. 


Sec. 18. That native-born citizens of the Dominion of. Mining rights 
in Alaska to na- 


Canada shall be accorded in said district of Alaska the tive-born citi- 
zens of the Do- 


same mining rights and privileges accorded to citizens of ApS OF bee one 
the United States in British Columbia and the Northwest 2. _ 
Territory by the laws of the Dominion of Canada or the Act of Con- 
local laws, rules, and regulations; but no greater rights fey iP tees (so 
shall be thus accorded than citizens of the United States, St#t 4. | 
or persons who have declared their intention to become 


such, may enjoy in said district of Alaska; and the Secre- 
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tary of the Interior shall from time to time promulgate and — 
enforce rules and regulations to carry this provision into 
effect. 


AN ACT making further provisions for a civil government for Alaska, 
| and for other purposes. 


Act of Con Ec. 13. The judges of the district, or a majority of 
Fane 6. 1900. (3 them, shall, as soon as practicable after their appointment, 
330)” meet, and by appropriate order, to be thereafter entered 
“Dine aivig: In each division of the court, divide the district into three 

istrict divid : wr . 8 
ed into three re recording divisions, designate the division of the court to 
cording 41V1" supervise each, and also define the boundaries thereof by 

reference to natural objects and permanent landmarks or 
monuments, in such manner that the boundaries of each 
recording division can be readily determined and become 
generally known from such description, which order shall 
be given publicity in such manner, by posting, publication, 
or otherwise, as the judges or any division of the court 
may direct, the necessary expense of the publication of 
such order and description of the recording divisions to be 
allowed and paid as other court expenses. 

Recording diss At any regular or special term an order may be made 
ae by the court establishing one or more recording districts 
within the recording division under the supervision of 
such division of the court and defining the boundaries 
thereof by reference to natural objects and permanent 
Jandmarks or monuments, in such manner that the bound- 
aries thereof can be readily determined. 

The order establishing a recording district shall desig- 
nate a commissioner to be ex officio recorder thereof, and 
shall also designate the place where the commissioner shall 
keep his recording office within the recording district: 

Pitan. Provided, The clerk of the court shall be ex officio 
Oh rne nat clerk recorder of all that portion of the recording division under 
be ex officio re- the supervision of his division of the court not embraced 
ole within the limits of a recording district established, 

bounded, and described therein as authorized by this act, 
and when any part of the division for which a clerk has 
been recording shall be embraced in a recording district, 
such clerk shall transcribe that portion of his records 
appertaining to such district and deliver the same to the 
commissioner designated as recorder thereof. | 

Change of dis Whenever it appears to the satisfaction of the court that 
regen the public interests demand, or that the convenience of the 

people require, the court may change or modify the 
boundaries or discontinue a recording district or change 
the location of a recording office, or remove the commis- 
sioner acting as ex officio recorder, and appoint another 
commissioner to fill the office. 

Record books, SOHC. 14. The clerk as ex officio recorder must procure 
ee such books for records as the business of his office re- 

quires and such as may be required by the respective. 
commissioners designated as recorders in his division of 
the court, but orders for the same must first be obtained 


—recorder. 
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from the court or the judge thereof. The respective offi- 
cers acting as ex officio recorders shall have the custody 
and must keep all the books, records, maps, and papers 
deposited in their respective offices, and where a recorder 
is removed or from any cause becomes unable to act, or a 
recording district is discontinued, the records and all 
books, papers, and property relating thereto shall be de- 
livered to the clerk or such officer or person as the court 
or Judge thereof may direct. 
The record books procured by the clerk, as herein pro- 
vided, shall be paid for by him, on the order of the court, 
out of any moneys in his hands, as other court expenses 
are paid. 
Src. 15. The respective recorders shall, upon the pay- What recorded. 
_ ment of the fees for the same prescribed by the Attorney- 
General, record separately, in large and well-bound sepa- 
» rate books, in fair hand: ° 
First. Deeds, grants, transfers, contracts to sell or con- 
_vey real estate and mortgages of real estate, releases of 
mortgages, powers of attorney, leases which have been 
acknowledged or proved, mortgages upon personal prop- 
erty; | 
Second. Certificates of marriage and marriage contracts 
and births and deaths; | 
Third. Wills devising real estate admitted to probate; 
Fourth. Official bonds; | 
Fifth. Transcripts of judgments which by law are made 
liens upon real estate; 
Sixth. All orders and judgments made by the district 
court or the commissioners in probate matters affecting 
real estate which are required to be recorded; 
Seventh. Notices and declaration of water rights; 
Highth. Assignments for the benefit of creditors; 
Ninth. Affidavits of annual work done on mining claims; 
Tenth. Notices of mining location and declaratory state- 
ments; 
Eleventh. Such other writings as are required or per- 
mitted by law to be recorded, including the liens of me- 
chanics, laborers, and others: Provided, Notices of location Proviso. _ 
of mining claims shall be filed for record within ninety “’™™s°"™s 
days from the date of the discovery of the claim described 
in the notice, and all instruments shall be recorded in the _ . 
recording district in which the property or subject-matter 0s mse 
affected by the instrument: is situated, and where the 
property or subject-matter is not situated in any estab- 
lished recording district the instrument affecting the same 
shall be recorded in the office of the clerk of the division 
of the court having supervision over the recording divi- 
sion in which such property or subject-matter is situated. 
Sec. 16. Any clerk or commissioner authorized to record , Accounting for 
‘4 ° * ° ees lor unre- 
any instrument who having collected fees for so doing fails corded instru- 
to record such instrument shall account to his successor in eR 
office, or to such person as the court may direct, for all 
the fees received by him for recording any instrument on 
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file and unrecorded at the expiration of his official term, 
or at the time he is required to transfer his records to 
another officer under the direction of the court. And any 
clerk or commissioner who fails, neglects, or refuses to so 
account for fees received and not actually earned by the 
recording of instrument shall be deemed guiltyeof a mis- 
demeanor, and on convinction thereof shall be fined not 
less than one hundred dollars nor more than one thousand 
dollars, and imprisoned for not’ more than one year, or 
until the fees received and unearned as aforesaid shall have 
been properly accounted for and paid over by him, as 
hereinbefore provided. And in addition such fees may be 
recovered from such clerk or commissioner or the bonds- 
men of either, in a civil action which shall be brought by 
the district attorney, in the name of the United States, to 
recover the same; and the dmount when recovered shall 
be by the court transferred to the successor in office of 
such recorder, who shall thereupon proceed to record the 
Tiouise. ula. Unrecorded instruments: Provided, Miners in any organ- 
tions for record- ized mining district may make rules and regulations gov- 
méorder.  erning the recording of notices of location of mining 
claims, water .rights, flumes and ditches, mill sites and 
affidavits of labor, not in conflict with this act or the 
general laws of the United States; and nothing in this act 
shall be construed so asto prevent the miners in any regu- 
larly organized mining district not within any recording 
district established by the court from electing their own 
mining recorder to act as such until a recorder therefor is 
appointed by the court: Provided further, All records 
heretofore regularly made by the United States commis- 
Dee oo tent Sloner at Dyea, Skagway, and the recorder at Douglas 
iad City, not in conflict with any records regularly made with 
the United States commissioner at Juneau, are hereb 
legalized. And all records heretofore made in good fait 
in any regularly organized mining district are hereby 
made public records, and the same shall be delivered to 
the recorder for the recording district including such 
mining district. within six months from the passage of 
this act. | 
Mining laws. SEC. 26. The laws of the United States relating to min- 
ing claims, mineral locations, and rights incident thereto 
Provisos. are hereby extended to the district of Alaska: Provided, 
plorations on [hat subject only to such general limitations as may be 
Bering Sea." necessary to exempt navigation from artificial obstructions 
all land and shoal water between low and mean high tide 
on the shores, bays, and inlets of Bering Sea, within the 
jurisdiction of the United States, shall be subject to explo- 
ration and mining for gold and other precious metals by 
citizens of the United States, or persons who have legally 
declared their intentions to become such, under such reason- 
—miners’ regula- able rules and regulations as the miners in organized min- 
ai ing districts may have heretofore made or may hereafter 
make governing the temporary possession thereof for 
exploration and mining purposes until otherwise provided 
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by law: Provided further, That the rules and regulations 
established by the miners shall not be in conflict with the —not to confict 
mining laws of the United States; and no exclusive per-inws. -°°°"*! 
mits shall be granted by the Secretary of War authorizing 
any person or persons, corporation or company to exca- 
vate or mine under any of said waters below low tide, and 
if such exclusive permit has been granted it is hereby Exclusive per- 
revoked and declared null and yoid; but citizens of the Wis to mi 
United States or persons who have legally declared their _ 
intention to become such shall have the right to dredge 
and mine for gold or other precious metals in said waters, 
below low tide, subject to such general rules and regula- 
tions as the Secretary of War may prescribe for the 
preservation of order and the protection of the interests 
of commerce; such rules and regulations shall not, how- 
ever, deprive miners on the beach of the right hereby 
given to dump tailings into or pump from the sea opposite 
‘their claims, except where such dumping would actually 
obstruct navigation; and the reservation of a roadway Provision - 
sixty feet wide, under the tenth section of the Act of May way C16 nol (0 
fourteenth, eighteen hundred and ninety-eight, entitled Ppiy; Yo! °° 
‘**An Act extending the homestead laws and providing for 
right of way for railroads in the district of Alaska, and 
for other purposes,” shall not apply to mineral lands or 
town sites. 7 | | 
Sec. 27. The Indians or persons conducting schools or Occupants of 
missions in the district shall ‘not be disturbed in the pos- ands not to be 
session of any lands now actually in their use or occupation, eee. a. 
and the land, at any station not exceeding six hundred tions. 
and forty acres, now occupied as missionary stations 
among the Indian tribes in the section, with the improve- 
ments thereon erected by or for such societies, shall be 
continued in the occupancy of the several religious societies 
to which the missionary stations respectively belong, and 
the Secretary of the Interior is hereby directed to have 
such lands surveyed in compact form as nearly as practi- 
cable and patents issued for the same to the several societies 
to which they belong; but nothing contained in this Act, Geneml land 
; 4 j ‘ a ot lo ap- 
_ shall be construed to put in force in the district the gen- piy. 
eral land laws of the United States. 


AN ACT extending the mining laws to saline lands. 


Be tt enacted by the Senate and House of Representatives , Mining |aws 
of the United States of America in Congress assembled, line lands. 
That all unoccupied public lands of the United States con- , Actorbonstes 
taining salt springs, or deposits of salt in any form, and 21, 1901 (31 Stat., 
chiefly valuable therefor, are hereby declared to be sub- ~~” 
ject to location and purchase under the provisions of the 
law relating to placer-mining claims: Provided, That the 
same person shall not locate or enter more than one claim 


hereunder. 
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REGULATIONS. 
NATURE AND EXTENT OF MINING CLAIMS. 
1. Mining claims are of two distinct classes: Lode claims and placers. 
LODE CLAIMS. 


2. The status of lode claims located or patented previous to the 10th 
day of May, 1872, is not changed with regard to their extent along the 
lode or width of surface; but the claim is enlarged by sections 2322 
and 2328, by investing the locator, his heirs or assigns, with the right 
to follow, upon the conditions stated therein, all veins, lodes, or ledges, 
the top or apex of which lies inside of the surface lines of his claim. 

8. It is to be distinctly understood, however, that the law limits the 
possessory right to veins, lodes, or ledges, other than the one named 
in the original location, to such as were not adversely claimed on May 
10, 1872, and that where such other vein or ledge was so adversely 
claimed at that date the right of the party so adversely claiming is in 
no way impaired by the provisions of the Revised Statutes. 

4. From and after the 10th May, 1872, any person who 1s a citizen 
of the United States, or who has declared his intention to become a 
citizen, may locate, record, and hold a mining claim of fifteen hundred 
linear feet along the course of any mineral vein or lode subject to loca- 
tion; or an association of persons, severally qualified as above, may 
make joint location of such claim of fifteen hundred feet, but in no 
event can a location of a vein or lode made after the 10th day of May, 
1872, exceed fifteen hundred feet along the course thereof, whatever 
may be the number of persons composing the association. 

5. With regard to the extent of surface ground adjoining a vein or © 
lode, and claimed for the convenient working thereof, the Revised 
Statutes provide that the lateral extent of locations of veins or lodes 
made after May 10, 1872, shall in no case exceed three hundred feet on 
each side of the middle of the vein at the surface, and that no such sur- 
face rights shall be limited by any mining regulations to less than 
twenty-five feet on each side of the middle of the vein at the surface, 
except where adverse rights existing on the 10th May, 1872, may ren- 
der such limitation necessary; the end lines of such claims to be in all 
cases parallel to each other. Said lateral measurements can not extend 
beyond three hundred feet on ether side of the middle of the vein at 
the surface, or such distance as is allowed by local laws. Forexample: 
400 feet can not be taken on one side and 200 feet on the other. If, 
however, 300 feet on each side are allowed, and by reason of prior claims 
but 100 feet can be taken on one side, the locator will not be restricted 
to less than 800 feet on the other side; and when the locator does not 
determine by exploration where the middle of the vein at the surface 
is, his discovery shaft must be assumed to mark such point. 

6. By the foregoing it will be perceived that no lode claim located 
after the 10th May, 1872, can exceed a parallelogram fifteen hundred 
feet in length by six hundred feet in width, but whether surface ground 
of that width can be taken depends upon the local regulations or State 
or Territorial laws in force in the several mining districts; and that no 
“such local regulations or State or Territorial laws shall limit a vein or 
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lode claim to less than fifteen hundred feet along the course thereof, 
whether the location is made by one or more persons, nor can surface 
rights be limited to less than fifty feet in width unless adverse claims 
existing on the 10th day of May, 1872, render such lateral limitation 
necessary. ; | 

7. Locators can not exercise too much care in defining their locations 
at the outset, inasmuch as the law requires that all records of mining 
locations made subsequent to May 10, 1872, shall contain the name or 
names of the locators, the date of the location, and such a descraption 
of the claim or claims located, by reference to some natural object or 
permanent monument, as will identify the claim. 

8. No lode claim shall be located until after the discovery of a vein 
or lode within the limits of the claim, the object of which provision is 
evidently to prevent the appropriation of presumed mineral ground 
for speculative purposes, to the exclusion of dona jide prospectors, 
before sufficient work has been done to determine whether a vein or 
lode really exists. 

9. The claimant should, therefore, prior to locating his claim, unless 
the vein can be traced upon the anehace: sink a shaft or run a tunnel 
or drift to a sufficient depth therein to discover and develop a mineral- 
bearing vein, lode, or crevice; should determine, if possible, the general 
course of such vein in either direction from the point of discovery, by 
which direction he will be governed in marking the boundaries of his 
claim on the surface. His location notice should give the course and 
distance as nearly as practicable from the discovery shaft on the claim 
to some permanent, well-known points or objects, such, for instance, as 
stone monuments, blazed trees, the confluence of streams, point of 
intersection of well-known gulches, ravines, or roads, prominent buttes, 
hills, ete., which may be in the immediate vicinity, and which will serve 
to perpetuate and fix the éocus of the claim and render it susceptible of 
identification from the description thereof given in the record of loca- 
tions in the district, and should be duly recorded. 

10. In addition to the foregoing data, the claimant should state the 
names of adjoining claims, or, if none adjoin, the relative positions of 
the nearest claims; should drive a post or erect 2 monunient of stones 
at each corner of his surface ground, and at the point of discovery or 
discovery shaft should fix a post, stake, or board, upon which should be 
designated the name of the lode, the name or names of the locators, 
the number of feet claimed, and in which direction from the point of 
discovery; it being essential that the location notice filed for record, in 
addition to the foregoing description, should state whether the entire 
claim of fifteen hundred feet is taken on one side of the point of dis- 
covery, or whether it is partly upon one and partly upon the other side 
thereof, and in the latter case, how many feet are claimed upon each 
side of such discovery point. : 

11. The location ‘notice must be filed for record in all respects as 
required by the State or Territorial laws and local rules and regula- 
tions, if there be any. 

12. In order to hold the possessory title to a mining claim located 
prior to May 10, 1872, the law requires that ten dollars shall be 
expended annually in labor or improvements for each one hundred feet 
in length along the vein or lode. In order to hold the possessory 
right to a location made since May 10, 1872, not less than one hundred 
dollars’ worth of labor must be performed or improvements made 
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thereon annually. Under the provisions of the act of Congress 
approved January 22, 1880, the first annual expenditure becomes due 
and must be performed during the calendar year succeeding that in 
which the location was made. Where a number of claims are held in — 
common, the aggregate expenditure that would be necessary to hold 
all the claims, may be made upon any one claim. 

18. Failure to make the expenditure or perform the labor required 
upon a location made before or since May 10, 1872, will subject a claim 
to relocation, unless the original locator, his heirs, assigns, or legal rep- 
resentatives have resumed work after such failure and before relocation. 

14. Annual expenditure is not required subsequent to entry, the date 
of issuing the patent certificate being the date contemplated by statute. 

15. Upon the failure of any one of several coowners to contribute 
his proportion of the required expenditures, the coowners, who have 
performed the labor or made the improvements as required, may, at the 
expiration of the year, give such delinquent coowner personal notice 
in writing, or notice by publication in the newspaper published nearest 
the claim for at least once a week for ninety days; and if upon the expira- 
tion of ninety days after such notice in writing, or upon the expiration 
of one hundred and eighty days after the first newspaper publication of 
notice, the delinquent coowner shall have failed to contribute his pro- 
portion to meet such expenditures or improvements, his interest in the 
claim by law passes to his coowners who have made the expenditures 
or improvements as aforesaid. Whereaclaimant alleges ownership of 
a forfeited interest under the foregoing provision, the sworn statement 
of the publisher as to the facts of publication, giving dates and a printed 
copy of the notice published, should be furnished, and the claimant 
must swear that the delinquent coowner failed to contribute his proper 
proportion within the period fixed by the statute. 


- TUNNELS. 


16. The effect of section 2323, Revised Statutes, is to give the propri- 
etors of a mining tunnel run in good faith the possessory right to fifteen 
hundred feet of any blind lodes cut, discovered, or intersected by such 
tunnel, which were not previously known to exist, within three thou- 
sand feet from the face or point of commencement of such tunnel, and 
to prohibit other parties, after the commencement of the tunnel, from 
prospecting for and making locations of lodes.on the line thereof and 
within said distance of three thousand feet, unless such lodes appear 
upon the surface or were previously known to exist. The term ‘‘ face,” 
as used in said section, is construed and held to mean the first working 
face formed in the tunnel, and to signify the point at which the tunnel 
actually enters cover; it being from this point that the three thousand 
feet are to be counted upon which prospecting is prohibited as afore- 
sald. | : _ 

17. To avail themselves of the benefits of this provision of law, the 
proprietors of a mining tunnel will be required, at the time they enter 
cover as aforesaid, to give proper notice of their tunnel location by 
erecting a substantial post, board, or monument at the face or point 
of commencement thereof, upon which should be posted a good and 
sufficient notice, giving the names of the eres or company claiming 
the tunnel right; the actual or proposed course or direction of the 
tunnel; the height and width thereof, and the course and distance from 
such face or point of commencement to some permanent well-known 
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objects in the vicinity by which to fix and determine the locus in 
manner heretofore set forth applicable to locations of veins or lodes, 
and at the time of posting such notice they shall, in order that miners 
or prospectors may be enabled to determine whether or not they are 
within the lines of the tunnel, establish the boundary lines thereof, 
by stakes or monuments placed along such lines at proper intervals, 
to the terminus of the three thousand feet from the face or point of 
commencement of the tunnel, and the lines so marked will define and 
- govern as to the specific boundaries within which prospecting for lodes: 
not previously known to exist is prohibited while work on the tunnel 
is being prosecuted with reasonable diligence. | 

18. At the time of posting notice eet marking out the lines of the 
tunnel as aforesaid, a,full and correct copy of such notice of location 
defining the tunrz! claim must be filed for record with the mining 
recorder of the district, to which notice must be attached the sworn 
statement or declaration of the owners, claimants, or projectors of such 
tunnel, setting forth the facts in the case; stating the amount expended 
by themselves and their predecessors in interest in prosecuting work 
“hereon; the extent of the work performed, and that it is bona fide their 
intention to prosecute work on the tunnel so located and described with 
reasonable diligence for the development of a vein or lode, or for the 
discovery of mines, or both, as the case may be. ‘This notice of loca- 
cion must be duly recorded, and, with the said sworn statement attached, 

kept on the recorder’s files for future reference. 


PLACER CLAIMS. 


19. But one discovery of mineral is required to support a placer loca- 
tion, whether it be of twenty acres by an individual, or of one hundred 
and sixty acres or less by an association of persons. 

'20. The act of August 4, 1892, extends the mineral-land laws so as to 
bring lands chiefly valuable for building stone within the provisions of . 
said law by authorizing a placer entry of such lands. Registers and 
receivers should make a reference to said act on the entry papers in 
the case of all placer entries made for lands containing stone chiefly 
valuable for building purposes. Lands reserved for the benefit of 
public schools or donated to any State are not subject to entry under 
said act. 

21. The act of February 11, 1897, provides for the location and entry 
of Baa lands chiefly valuable for petroleum or other mineral oils, 
and entries of that nature made prior to the passage of said act are to 
be considered as though made thereunder. : | 

22. By section 2330 authority is given for the subdivision of forty- 
acre legal subdivisions into ¢en-acre lots, which is intended for the 
greater convenience of miners in segregating their claims both from 
one another and from intervening agricultural lands. It is held, there- 
fore, that under a proper construction of the law these ten-acre Jots in 
mining districts should be considered and dealt with, to all intents and 
purposes, as legal subdivisions, and that an applicant having a claim 
which conforms to one or more of these ten-acre lots, contiguous in 
case of two or morte lots, may make entry thereof, after the usual pro- 
ceedings, without further survey or plat. 

23. In cases of this kind, however, the notice given of the applica- 
tion must be very specific and accurate in description, and as the forty- 
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acre tracts may be subdivided into ten-acre lots, either in the form of 
squares of ten by. ten chains, or, if parallelograms, five by twenty 
chains, so long as the lines are parallel and at right angles with the 
lines of the public surveys, it will be necessary that the notice and 
application state specifically what ten-acre lots are sought to be pat- 
ented in addition to the other data required in the notice. 

24. Where the ten-acre subdivision 1s in the form of a square it may 
be described, for instance, as the ‘‘SE. 4 of the SW. 4 of the NW. 4,” 
or, if in the form of a parallelogram as aforesaid, it may be described 
as the ‘‘W. 4 of the W. 4 of the SW. 4 of the NW. 4 (or the N. 4 of 
the S. 4 of the NE. 4 of the SE. 4) of section ———, township ; 
range ,” as the case may be; but, in addition to this description 
of the land, the notice must give all the other data that is required in 
a mineral application, by which parties may be put on inquiry as to 
the premises sought to be patented. The proofs submitted with appli- 
cations for claims of this kind must show clearly the character and the 
extent of the improvements upon the premises. 

25. The proof of improvements must show their value to be not less 
than five hundred dollars and that they were made by the applicant for 
patent or his grantors. This proof should consist of the affidavit of two 
or more disinterested witnesses. The annual expenditure to the amount 
of $100, required by section 2324, Revised Statutes, must be made upon 
placer claims as well as lode claims. 

26. Applicants for patent to a placer claim, who are also in possession 
of a known vein or lode included therein, must state in their applica- 
tion that the placer includes such vein or lode. The published and 
. posted notices must also include such statement. If veins or lodes 
lying within a placer location are owned by other parties, the fact 
should be distinctly stated in the application for patent, and in all the 
notices. But in all cases, whether the lode is claimed or excluded, -it 
must be surveyed and marked upon the plat, the field notes and plat 
giving the area of the lode claim or claims and the area of the placer 
separately. An application which omits to claim such known vein or 
lode must be construed as a conclusive declaration that the applicant 
has no right of possession to the vein or lode. Where there is no known 
lode or vein, the fact must appear by the affidavit of two or more 
witnesses. | | 

27. By section 2330 it is declared that na location of a placer claim, 
made after July 9, 1870, shall exceed one hundred and sixty acres for 
any one person or association of persons, which location shall conform 
to the United States surveys. : 

28. Section 2331 provides that all placer-mining claims located after 
May 10, 1872, shall conforni as nearly as practicable with the United 
States system of public-land surveys and the rectangular subdivisions 
of such surveys, and such locations shall not include more than twenty 
acres for each individual claimant. 7 

29. The foregoing provisions of law are construed to mean that after | 
the 9th day of July, 1870, no location of a placer claim can be made to 
exceed one hundred and sixty acres, whatever may be the number of. 
locators associated together, or whatever the local regulations of the 
district may allow; and that from and after May 10, 1872, no location 
‘can exceed twenty acres for each individual participating therein; that 
is, a location by two persons can not’ exceed forty acres, and one by 
three persons can not exceed sixty acres. | 

30. The regulations hereinbefore given as to the manner of marking 
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locations on the ground, and placing the same on record, must be 
observed in the case of placer locations so far as the same are applica- 
ble, the law requiring, however, that all placer mining claims located 
after May 10, 1872, shall conform as. near as practicable with the 
United States system of public land surveys and the rectangular sub- 
divisions of such surveys, whether the locations are upon surveyed or 
unsurveyed lands. 


REGULATIONS UNDER SALINE ACT. 


81. Under the act approved January 31, 1901, extending the mining 
laws to saline lands, the provisions of the law relating to placer-mining 
claims are extended to all States and Territories and the district of 
Alaska, so as to permit the location and purchase thereunder of all 
unoccupied public lands containing salt springs, or deposits of salt in 
any form, and chiefly valuable therefor, with the proviso, ** That the 
same person shall not locate or enter more than one claim hereunder.” 

32. Rights obtained by location under the placer-mining laws are 
assignable, and the assignee may make the entry in his own name; so, 
under this act a person holding as assignee may make entry in his own 
name: Provided, He has not held under this act, at any time, either as 
locator or entryman, any other lands; his right is exhausted by hav- 
ing held under this act any particular tract, either as locator or entry- 
man, either as an individual or as a member of an association. It 
follows, therefore, that no application for patent or entry, made under 
this act, shall embrace more than one single location. 

33. In order that the conditions imposed by the proviso, as set forth 
in the above paragraph, may duly appear, the notice of location pre- 
sented for record and the application for patent must each contain a 
specific statement under oath by each person whose name appears 
therein that he never has, either as an individual or as a member of 
an association, located or entered any other lands under the provisions 
of thisact. Assignments made by persons who are not severally quali- 
fied as herein stated will not be recognized. 


PROCEDURE TO OBTAIN PATENT TO MINERAL LANDS. 
LODE CLAIMS. 


34, The claimant is required, in the first place, to have a correct 
survey of his claim made under authority of the surveyor-general of 
the State or Territory in which the claim lies, such survey to show with 
accuracy the exterior surface boundaries of the claim, which bound- 
aries are required to be distinctly marked by monuments on the ground. 
Four plats and one copy of the original field notes in each case will be 
prepared by the surveyor-general; one plat and the original field notes 
to be retained in the office of the surveyor-general, one copy of the 
plat to be given the claimant for posting upon the claim, one plat and 
a copy of the field notes to be given the claimant for filing with the 
proper register, to be finally transmitted by that officer, with other 
papers in the case, to this office, and one plat to be sent by the surveyor- 
general to the register of the proper land district, to be retained on his 
files for future reference. As there is no resident surveyor-general 
for the State of Arkansas, applications for the survey of mineral claims 
in said State should be made to the Commissioner of this office, who, 
under the law, is ex officzo the U. 8. surveyor-general, 
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35. The survey and plat of mineral claims required to be filed in the 
proper land office with application for patent must be made subsequent 
to the recording of the location of the claim (if the laws of the State or 
Territory or the regulations of the mining district require the notice 
of location to be recorded), and when the original location is made by 
survey of a United States deputy surveyor sucn location survey can 
not be substituted for that required by the statute, as above indicated. 

36. The surveyors-general should designate all surveyed mineral 
claims by a progressive series of numbers, beginning with survey No. 
87, irrespective as to whether they are situated on surveyed or unsur-. 
veyed lands, the claim to be so designated at date of issuing the order 
therefor, in addition to the local designation of the claim; it being 
required in all cases that the plat and field notes of the survey of a 
claim must, in addition to the reference to permanent objects in the 

neighborhood, describe the locus of the claim with reference to the 
lines of public surveys by a line connecting a corner of the claim with 
the nearest public corner of the United States surveys, unless such 
claim be on unsurveyed-: lands at a distance of more than two miles 
from such public corner, in which latter case it should be connected 
with a United States mineral monument. Such connecting line must 
not be more than two mztes in Jength, and should be measured on the 
ground direct between the points, or calculated from actually surveyed 
traverse lines if the nature of the country should not permit direct 
measurement. If a regularly established survey corner is within two 
miles of a claim Situated on unsurveyed lands, the connection should be 
made with such corner in preference to a connection with a United 
States mineral monument. The connecting line or traverse line must 
be surveyed by the deputy mineral surveyor at the time of his making 
the particular survey, and be made a part thereof. 

37. Upon the approval of the survey of a mining claim made upon 
surveyed lands the surveyor-general will prepare and transmit to the 
local land office and to this office a diagram made upon the usual draw- 
ing paper township blank, showing the portions of legal 40-acre sub- 
divisions made fractional by reason of the mineral survey, designating 
each of such portions by the proper lot number, beginning with No. 1 
in each section, and giving the area of each lot. | 

88. The following particulars should be observed in the survey of 
every mining claim: 

(1) The exterior boundaries of the claim, the number of feet claimed 
along the vein, and, as nearly as can be ascertained, the direction of the 
vein, and the number of feet claimed on the vein in each direction from 
the point of discovery or other well-defined place on the claim should 
be represented on the plat of survey and in the field notes. 

(2) The intersection of the lines of the survey with the lines of con- 
flicting prior surveys should be noted in the field notes and represented 
upon the plat. 

(3) Conflicts with unsurveyed clainis, where the applicant for survey 
does not claim the area in conflict, should be shown by actual survey. 

(4) The total area of the claim embraced by the exterior boundaries 
should be stated, and also the area in conflict with each intersecting 
survey, substantially as follows: 


Acres 
(Potalares-Gl Clalm.5 scare estes ued eab ives uteueewerceueesseceseea ces 10, 50 
Area in conflict with survey No. 302.....2.....-.0-22 22 eee ee eee ee eee eee 1.56 
Area in conflict with survey No. 048 2.22 cowie. ee ewe tech eu eee seeesad es 2.33 


Area in conflict with Mountain Maid lode mining claim, unsurveyed ........ 1,48 
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It does not follow that because mining surveys are required to exhibit 
all conflicts with prior surveys the areas of conflict are to be excluded. 
The field notes and plat are made a part of the application for patent, 
and care should be taken that the description does not inadvertently 
exclude portions intended to be retained. The application for patent 
should state the portions to be excluded in express terms. 

89. The claimant is then required to post a copy of the plat of such 
survey in a conspicuous place upon the claim, together with notice of 
his intention to apply for a patent therefor, which notice will give the | 
date of posting, the name of the claimant, the name of the claim, the 
number of the survey, the mining district and county, and the names 
of adjoining and conflicting claims as shown by the plat of survey. Too 
much care can not be exercised in the preparation of this notice, inas- 
much as the data therein are to be repeated in the other notices required 
by the statute, and upon the accuracy and completeness of these notices 
will depend, in a great measure, the regularity and validity of the pro- 
ceedings for patent. 

40, After posting the said plat and notice upon the premises, the 
claimant will file with the proper register and receiver a copy of such 
plat and the field notes of survey of the claim, accompanied by the affi- 
davit of at least two credible witnesses that such plat and notice are 
posted conspicuously upon the claim, giving the date and place of such 
posting; a copy of the notece so posted to be attached to and form.a 
part of said affidavit. 

41, Accompanying the field notes so filed must be the sworn state- 
ment of the claimant that he has the possessory right to the premises 
therein described, in virtue of a compliance by himself (and by his 
grantors, if he claims by purchase) with the mining rules, regulations, 
and customs of the mining district, State, or Territory in which the 
claim lies, and with the mining laws of Congress; such sworn state- 
ment to narrate briefly, but as clearly as possible, the facts constitut- 
ing such compliance, the origin of his possession, and the basis of his 
claim to a patent. 

42, ‘This sworn statement must be supported by a copy of the loca- 
tion notice, certified by the officer in charge of the records where the 
same is recorded, and where the applicant for patent claims the inter- 
ests of others associated with him in making the location, or only as 
purchaser, in addition to the copy of the location notice, must be fur- 
nished a complete abstract of title as shown by the record in the office 
where the transfers are by law required to be recorded, certified to by 
the officer in charge of the record under his official seal. The officer 
should also certify that no conveyances affecting the title to the claim 
in question appear of record other than those set forth in the abstract, 
which abstract shall be brought down to the date of the application 
for patent. Where the applicant claims as sole locator and does not 
furnish an abstract of title, his affidavit should be furnished to the 
effect that he has disposed of no interest in the land located. 

43. In the event of the mining records in any case having been 
destroyed by fire or otherwise lost, affidavit of the fact should be made, 
and secondary evidence of possessory title will be received, which may 
consist of the affidavit of the claimant, supported by those of any other 
parties cognizant of the facts relative to his location, occupancy, pos- 
session, improvements, &c.; and in such case of lost records, any deeds, 
certificates of location or purchase, or other evidence which may be in 
the claimant’s possession and tend to establish his claim, should be filed, 
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. 44. Before receiving and filing a mineral application for patent, local 
officers will be particular to see that it includes no land which is 
embraced in a prior or pending application for patent or entry, or for 
any lands embraced in a railroad selection, or for which publication is 
pending or has been made by any other claimants, and if, in their 
opinion, after investigation, it should appear that a mineral applica- 
tion should not, for these or other reasons, be accepted and filed, they 
should formally reject the same, giving the reasons therefor, and allow 
the applicant thirty days for appeal to this office under the Rules of 
Practice. ui | 

45. Upon the receipt of these papers, if no reason appears for reject- _ 
ing the application, the register will, at the expense of the claimant — 
(who must furnish the agreement of the publisher to hold applicant for 
patent alone responsible for charges of publication), publish a notice of 
such application for the period of sixty days in a newspaper published 
nearest to the claim, and will post a copy of such notice in his office 
for the same period. When the notice is published in a weekly news- 
paper, nine consecutive insertions are necessary; when ina daily news- 
paper, the notice must appear in each issue for sixty-one consecutive 
issues. In both cases the first day of issue must be excluded in esti- 
mating the period of sixty days. 

46. The notices so published and posted must embrace all the data 
given in the notice posted upon the claim. In addition to such data 
the published notice must further indicate the locus of the claim. by 
giving the connecting line, as shown by the field notes and plat, between 
a corner of the claim anda United States mineral monument or a corner 
of the public survey, and thence the boundaries of the claim by courses 
and distances. 

47. The register shall publish the notice of application for patent in 
a paper of established character and general circulation, to be by him 
designated as being the newspaper published nearest the land. 

48. The claimant at the time of filing the application for patent, or 
at any time within the sixty days of publication, is required to file with 
the register, a certificate of the surveyor-general that not less than 
five hundred dollars’ worth of labor has been expended or improve- 
ments made, by the applicant or his grantors, upon each location 
einbraced in the application, or if the application embraces several 
locations held in common, that, an amount equal to five hundred dollars 
for cach location, has been so expended upon, and for the benefit of, 
the entire group; that the plat filed by the claimant is correct; that the 
field notes of the survey, as filed, furnish such an accurate description 
of the claim as will if incorporated in a patent serve to fully identify 
the premises and that such reference is made ‘herein to natural objects 
or permanent monuinents as will perpetuate and fix the locus thereof: 
Provided, That as to all applications for patent made and passed to 
entry before July 1, 1898, or which are by protests or adverse claims 
prevented from being passed to entry before that time, where the appli- 
cation embraces several locations held in common, proof of an expendi- 
ture of five hundred dollars upon the group will be sufficient and an 
expenditure of that amount need not be shown to have been made 
upon, or for the benefit of, each location embraced in the application. 

49. The surveyor-general may derive his information upon which to 
hase his certificate as to the value of labor expended or improvements 
made from his deputy who makes the actual survey and examination 
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upon the premises, and such sad ae should specify with particularity 
and full detail the character and extent of such improvements. 

50. It will bethe more convenient way to have this certificate indorsed 
_ by the surveyor-gene”al, both upon the plat and field notes of survey 

filed by the claimant as aforesaid. 

51. After the sixty days’ period of newspaper publication has expired, 
the claimant will furnish from the office of publication a sworn state- 
ment that the notice was published for the statutory period, giving the 
first and last day of such publication, and his own affidavit showing 
that the plat and notice aforesaid remained conspicuously posted upon 
the claim sought to be patented during said sixty days’ publication, 
giving the dates. 

52. Upon the filing of this affidavit the register will, if no adverse 
claim was filed in his office during the period of publication, permit 
the claimant to pay for the land according to the area given in the plat 
and field notes of survey aforesaid, at the rate of five dollars for each 
acre and five dollars for each fractional part of an acre, except as other- 
wise provided by law, the receiver issuing the usual duplicate receipt 
therefor. The claimant will also make asworn statement of all charges 
and fees paid by him for publication and surveys, together with all 
fees and money paid the register and receiver of the land office, after 
which the complete record will be forwarded to the Commissioner of 
the Gencral Land Office and a patent issued thereon if found regular. 

53. At any time prior to the issuance of patent, protest may be filed 
against the patenting of the claim as applied for, upon any ground 
tending to show that the applicant has failed to comply with the law 
in a matter which would avoid the claim. Such protest can not, how- 
ever, be made the means of preserving a surface conflict lost by failure 
to adverse or lost by the judgment of the court inan adverse suit. One 
holding a present joint interest in a mineral location included in an- 

application for patent who is excluded from the application, so that his 
- interest would not be protected by the issue of patent thereon, may 

‘protest against the issuance of a patent as applied for, setting forth in 
- such protest the nature and extent of his interest in such location, and 
such a protestant will be deemed a party in interest entitled to appeal. 
This results from the holding that a coowner excluded from an applica- 
tion for patent does not have an ‘‘adverse” claim within the meaning 
of sections 2325 and 2326 of the Revised Statutes. See Turner v. Saw- 
yer, 150 U. S., 578-586. | | 

54, Any party applying for patent as ¢rustce must disclose fully the 
nature of the trust and the name of the cestwi que trust; and such 
trustee, as well as the beneficiaries, must furnish satisfactory proof of 
citizenship; and the nanies of beneficiaries, as well as that of the trus- 

tee, must be inserted in the final certificate of entry. 
55. The annual expenditure of one hundred dollars in labor or 
improvements on a mining claim, required by section 2324 of the 
Revised Statutes, is solely a matter between rival or adverse claimants 
to the same mineral land, and goes only to the right of possession, the 
determination of which is committed exclusively to the courts. 

56. The failure of an applicant for patent to a mining claim to pros- 
ecute his application to completion, by filing the necessary proofs and . 
making payment for the land, within a reasonable time after the 
. expiration of the period of publication of notice of the application, or 
after the termination of adverse proceedings in the courts, constitutes 
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a waiver by the applicant of all rights obtained by the earlier pro- — 
ceedings upon the application. | 

57. The proceedings necessary to the completion of an application 
for patent to a mining claim, against which an adverse claim or pro- 
test has been filed, if taken by the applicant at the first opportunity 
afforded therefor under the law and departmental practice, will be as 
effective as if taken at the date when, but for the adverse claim or 
protest, the proceedings on the application could have been completed. 


_ PLACER CLAIMS. 


58. The proceedings to obtain patents for placer claims, including 
all forms of mineral deposits excepting veins of quartz or other rock 
in place, are similar to the proceedings prescribed for obtaining pat- 
ents for vein or lode claims; but where a placer claim shall be upon 
surveyed lands, and conforms to legal subdivisions, no further survey 
or plat will be required. Where placer claims can not be conformed 
to legal subdivisions, survey and plat shall be made as on unsurveyed 
lands. | : 

59. The proceedings for obtaining patents for veins or lodes having 
already been fully given, it will not be necessary to repeat them here, 
it being thought that careful attention thereto by applicants and the 
local officers will enable them to act understandingly in the matter, 
and make such slight modifications in the notice, or otherwise, as may 
be necessary in view of the different nature of the two classes of claims; 
placer claims being fixed, however, at two dollars and fifty cents per 
acre, or fractional part of an acre. 

60. In placer applications for patent care must be exercised to deter- 
mine the proper classification of the lands claimed. To this end the 
clearest evidence of which the case is capable should be presented. 

(1) If the claim be all placer ground, that fact must be stated in the 
application and corroborated by accompanying proofs; if of mixed 
placers and lodes, it should be so set out, with a description of all 
known lodes situated within the boundaries of the claim. <A specific 
declaration, such as is required by section 2333, Revised Statutes, must 
be furnished as to each lode intended to be claimed. All other known 
lodes are, by the silence of the applicant, excluded by law from all 
claim by him, of whatsoever nature, possessory or otherwise. 

(2) Deputy surveyors shall, at the expense of the parties, make full - 
examination of all placer claims surveyed by them, and duly note the 
facts as specified in the law. stating the quality and composition of the 
soil, the kind and amount of timber and other vegetation, the locus and | 
size of streams, and such other matters as may appear upon the surface 
of the claim. This examination should include the character and 
extent of all surface and underground workings, whether placer or 
lode, for mining purposes. 

(3) In addition to these data, which the law requires to be shown in 
all cases, the deputy should report with reference to the proximity of 
centers of trade or residence; also of well-known systems of lode deposit 
or of individual lodes. He should also report as to the use or adapta- 
bility of the claim for placer mining; whether water has been brought 
upon it in sufficient quantity to mine the same, or whether it can be 
procure for that purpose; and, finally, what works or expenditures 
ave been made by the claimant or his grantors for the development of 
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the claim, and their situation and location with respect to the same as 
applied for. 3 | 

(4) This examination should be reported by the deputy under oath to 
the surveyor-general, and duly corroborated; and a copy of the same 
should be furnished with the application for patent to the claim, con- 
stituting a part thereof, and included in the oath of the applicant. 

(5) Applications awaiting entry, whether published or not, must be 
made to conform to these regulations, with respect to examination as to 
the character of the land. Entries already made will be suspended for 
such additional proofs as may be deemed necessary in each case. 


MILL SITES. 


61. Land entered as a mill site must be shown to be nonmineral. 
Mill sites are simply auxiliary to the working of mineral claims, and as 
section 2337, which provides for the patenting of mill sites, is embraced 
in the chapter of the Revised Statutes relating to mineral lands, they 
are therefore included in this circular. | | 

62. To avail themselves of this provision of law parties holding the 
possessory right to a vein or lode, and to a piece of nonmineral land not 
contiguous thereto for mining or milling purposes, not exceeding the 
quantity allowed for such purpose by section 2837, or prior laws, under 
which the land was appropriated, the proprietors of such vein or lode 
may file in the proper land office their application for a patent, under 
oath, in manner already set forth herein, which application, together 
with the plat and field notes, may include, embrace, and describe, in 
addition to the vein or lode, such noncontiguous mill site, and after due 
proceedings as to notice, etc., a patent will be issued conveying the 
sameasone claim. ‘The owner of a patented lode may, by an independ- 
ent application, secure a mill site if good faith is manifest in its use or 
occupation in connection with the lode and no adverse claim exists. 

63. Where the original survey includes a lode claim and also a mill 
site the lode claim should be described in the plat and field notes as 
‘Sur. No. 37, A,” and the mill site as ‘‘Sur. No. 37, B,”.or whatever 
may be its appropriate numerical designation; the course and distance 
from a corner of the mill site to a corner of the lode claim to be invari- 
ably given in such plat and tield notes, and a copy of the plat and notice 
of application for patent must be conspicuously posted upon the mill 
site as well as upon the vein or lode for the statutory period of sixty 
days. In making the entry no separate receipt or certificate need be 
issued for the mill site, but the whole area of both lode and mill site 
will be embraced in one entry, the price being five dollars for each acre 
and fractional part of an acre embraced by such lode and mill-site 
~ claim. 

64. In case the owner of a quartz mill or reduction works is not the 
owner or claimant of a vein or lode the law permits him to make appli- 
cation therefor in the same manner prescribed herein for mining claims, 
and after due notice and proceedings, in the absence of a valid adverse 
filing, to enter and receive a patent for his mill site at said price per 
acre. | 

65. In every case there must be satisfactory proof that the land 
claimed as a mill site is not mineral in character, which proof may, 
- where the matter js unquestioned, consist of the sworn statement of 
two or more persons capable, from acquaintance with the land, to testify 
understandingly. | | 
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66. The proof necessary to establish the citizenship of applicants for 
mining patents must be made in the following manner: In case of an 
incorporated company, a certified copy of their charter or certificate of 
incorporation must be filed. In case of an association of persons unin- 
corporated, the affidavit of their duly authorized agent, made upon his 
own knowledge or upon information and belief, setting forth the resi- 
dence of each person forming such association, must be submitted. 
This affidavit must be accompanied by a power of attorney from the 
parties forming such association, authorizing the person who makes the 
affidavit of citizenship to act for them in the matter of their application 
for patent. 

67. In case of an individual or an association of individuals who do 
not appear by their duly authorized agent, you will require the affida- 
vit of each applicant, showing whether he is a native or naturalized 
citizen, when and where born, and his residence. 

68. In case an applicant has declared his intention to become a citi- 
zen or has been naturalized, his affidavit must show the date, place, 
and the court before which he declared his intention, or from which his 
certificate of citizenship issued, and present residence. 7 

69. The affidavit of the claimant as to his citizenship may be taken 
before the register or receiver, or any other officer authorized to admin- 
ister oaths within the land district; or, if the claimant is residing 
beyond the limits of the district, the affidavit may be taken before the 
clerk of any court of record or before any notary public of any State 
or Territory. 3 

70. If citizenship is established by the testimony of disinterested 
persons, such testimony may be taken at any place before any person - 
authorized to administer oaths, and whose official character is duly 
verified. i | 
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71. No entry will be allowed until the register has satisfied himself, 
_ by careful examination, that proper proofs have been filed upon the 
points indicated in the law and official regulations. Transfers made 
subsequent to the filing of the application for patent will not be con- 
sidered, but entry will be allowed and patent issued in all cases in the 
name of the applicant for patent, the title conveyed by the patent, of 
course, in each instance inuring to the transferee of such applicant 
where a transfer has been made pending the application for patent. 

72. The consecutive series of numbers of mineral entries must be con- 
tinued, whether the same are of lode or placer claims or mill sites. 

73. In sending up the papers in a case the register must not omit 
certifying to the fact that the notice was posted in his office for the full 
period of sixty days, such certificate to state distinctly when such post- 
ing was done and how long continued. The plat forwarded as part of 
the proof should not be folded, but rolled, so as to prevent creasing, 
and either transmitted in a separate package or so enclosed with the 
other papers that it may pass through the mails without creasing or 
mutilation. If forwarded separately, the letter transmitting the papers 
should state the fact. 
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74, The provisions of section 2332, Revised Statutes, will greatly 
lessen the burden of proof, more especially j in the case of old claims 
located many years since, the records of which, in many cases, have 
been destroyed by fire, or lost in other ways during the lapse of time, 
but concerning the possessory right to which all controver sy or litiga- 
tion has long been settled. 

75. When an applicant desires to make his proof of possessory right 
in accordance with this provision of law, he will not be required to 
produce evidence of location, copies of conveyances, or abstracts of 
title, as in other cases, but will be required to furnish a duly certified 
copy of the statute of limitation of mining claims for the State or Ter- 
ritory, together with his sworn statement giving a clear and succinct 
narration of the facts as to the origin of his title, and likewise as to the 
continuation of his possession of the mining round covered by his 
application; the area thereof; the nature and extent of the mining that 
has been done thereon; whether there has heen any opposition to his 
possession, or litigation with regard to his claim and, if so, when the 
same ceased; whether such cessation was caused by ¢ ompr omise or by 
judicial decree, and any additional facts within the claimant’s knowl- 
edge having a direct beari ‘ing upon his possession and bona fides which 
he may desire to submit in support of his clain. 

76. There should likewise be filed’ .a certificate, under seal of the 
court having jurisdiction of mining cases within the judicial district 
embracing the claim, that no suit or action of any character whatever 
involving the right of possession to any portion of the claim applied 
for is pending, and that there has been no litigation before said court 
affecting the title to said claim or any part thereof for a period equal 
to the time fixed by the statute of limitations for mining’ claims in the 
State or Territory as aforesaid, other than that which has been finally 
decided in favor of the claimant. 

77. The claimant should support his narrative of facts relative to his 
possession, occupancy, and improvements by corroborative testimony 
of any disinterested person or persons of credibility who may be cogni- 
zant of the facts in the case and are capable of testifying understand- 
ingly in the premises. 


a ADVERSE CLAIMS. 


78. An adverse mining claim must be filed with the register and 
receiver of the land office where the application for patent was filed, 
or with the register and receiver of the district In which the land is 
situated at the time of filing the adverse claim. It must be on the 
' oath of the adverse claimant, or it may be verified by the oath of any 
duly authorized agent or attorney in fact of the adverse claimant cog- 
nizant of the facts stated. | 

79. Where an agent or attorney in fact verifies the adverse claim, he 
inust distinctly swear that he is such agent or attorney, and accompany 
his affidavit by proof thereof. 

80. The agent or attorney in fact must make the affidavit in verifica- 
tion of the adverse claim within the land district where the claim is 
situated. 
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81. The adverse notice must fully set forth the nature and extent of 
the interference or conflict; whether the adverse party claims as a pur- 
chaser for valuable consideration or asa locator; if the former, a cer- 
tified copy of the original location, the original conveyance, a duly 
certified copy thereof, or an abstract of title from the office of the 
proper recorder should be furnished, or if the transaction was a merely 
verbal one he will narrate the circumstances attending the purchase, 
the date thereof, and the amount paid, which facts should be supported 
by the affidavit of one or more witnesses, if any were present at the 
time, and if he claims as a locator he must file a duly certified copy of 
the location from the office of the proper recorder. 

82. In order that the ‘‘ boundaries” and ‘‘ extent” of the claim may 
be shown, it will be incumbent upon the adverse claimant to file a plat 
showing his entire claim, its relative situation or position with the one 
against which he claims, and the extent of the conflict: Prowded, how- 
ever, That if the application for patent describes the claim by legal 
subdivisions, the adverse claimant, if also claiming by legal subdi- 
visions, may describe his adverse claim in the same manner without 
further survey or plat. If the claim is not described by lega! subdi- 
visions, 1t will generally be more satisfactory if the plat thereof is made 
from an actual survey by a deputv mineral surveyor. and its correct- 
ness officially certified thereon by him. 

83. Upon the forgoing being filed within the sixty days’ publication, 
the register, or In his absence the receiver, will give notice in writing 
to both parties to the contest that such adverse claim has been filed, 
informing them that the party who filed the adverse claim will be 
required within thirty days from the date of such filing to commence 
proceedings in a court of competent jurisdiction to determine the ques- 
tion of right of possession, and to prosecute the same with reasonable 
diligence to final judgment, and that, should such adverse claimant fail 
to do so, his adverse claim will be considered waived, and the applica- 
tion for patent be allowed to proceed upon its merits. 

84. When an adverse claim is filed as aforesaid, the register or 
receiver will indorse upon the same the precise date of filing, and pre- 
serve a record of the date of notifications issued thereon; and there- 
after all proceedings on the application for patent will be suspended, 
with the exception of the completion of the publication and posting of 
notices and plat, and the filing of the necessary proof thereof, until the 
~ controversy shall have been adjudicated in court, or the adverse.claim 
waived or withdrawn. 7 7 

85. Where an adverse claim has been filed and suit thereon com- 
menced within the statutory period, and final judgment rendered 
- determining the right of possession, it will not be sufficient to file with the 
register a certificate of the clerk of the court, setting forth the facts. as 
to such judgment, but the successful party must, before he is allowed - 
to make entry, file a certified copy of the judgment, together with the 
other evidence required by section 2326, Revised Statutes. 

86. Where such suit has been dismissed, a certificate of the clerk of 
the court to that effect or a certified copy of the order of dismissal will 
be sufficient. | i 

87. After an adverse claim has been filed and suit commenced, a 
relinguishment or other evidence of abandonment of the adverse claim 
will not be accepted, but the case must be terminated and proof thereof 
furnished as required by the last two paragraphs. 
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88. Where an adverse claim has been filed, but no suit commenced 
against the applicant for patent within the statutory period, a certifi- 
cate to that effect by the clerk of the State court having jurisdiction in 
the case, and also by the clerk of the circuit court of the United States 
for the district in which the claim is situated, will be required. 


APPOINTMENT OF DEPUTIES, FOR SURVEY OF MINING CLAIMS— 
CHARGES FOR SURVEYS AND PUBLICATIONS—FEES OF REGISTERS 
AND RECEIVERS, ETC. 


89. Section 2334 provides for the appointment of” surveyors to sur- 
vey mining claims, and authorizes the Commissioner of the General 
Lana Office to establish the rates to be charged for surveys and for 
newspaper publications. Under this authority of law the following 
rates have been established as the maximum charges for newspaper 
publications in mining cases: 

(1) Wherea daily newspaper is designated the charge shall not exceed 
seven dollars for each ten lines of space occupied, and where a weekly 
newspaper is designated as the medium of publication five dollars for 
the same space will be allowed. Such charge shall be accepted as full 
payment for publication in each issue of the newspaper for the entire 
period required by law. 

It is expected that these notices shall not be so abbreviated as to 
curtail the description essential to a perfect notice, and the said rates 
established upon the understanding that they are to be in the usual 
body type used for advertisements. 

(2) For the publication of citations in contests or hearings involving 
the character of lands the charges shall not exceed eight dollars for 
five publications in weekly newspapers or ten dollars for publications 
in daily newspapers for thirty days. 

90. The surveyors-general of the several districts will, in pursuance 
of said law, appoint in each Jand district as many competent surveyors 
for the survey of mining claims as may seek such appointment, it being 
distinctly understood that all expenses of these notices and surveys 
are to be borne by the mining claimants and not by the United States. 
The statute provides that the claimant shall also be at liberty to employ 
any United States deputy surveyor to make the survey. Each sur- 
-veyor appointed to survey mining claims before entering upon the 
duties of his office or appointment shall be required to enter into such 
bond for the faithful performance of his duties as may be prescribed 
by the regulations of the land department in force at that time. 

91. With regard to the platting of the claim and other office work in 
the surveyor-general’s office, that officer will make an estimate of the 
cost thereof, which amount the claimant will deposit with any assistant 
United States treasurer or designated depository in favor of the United 
States Treasurer, to be passed to the credit of the fund created by 
‘‘individual depositors for surveys of the public lands,” and file with 
the surveyor-general duplicate certificates of such deposit in the usual 
manner. | 7 

92. The surveyors-general will endeavor to appoint surveyors to 
survey mining claims, so that one or more may be located in each 
mining district for the greater convenience of miners. 

93. The usual oaths will be required of these surveyors and their 
assistants as to the correctness of each survey executed by them. 
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The duty of the surveyor ceases when he has executed the survey 
and returned the field notes and préliminary plat thereof with his 
report to the surveyor-general. e will not be allowed to prepare 
for the mining claimant the papers in support of an application for 
patent, or otherwise perform the duties of an attorney before the land 
office in connection with a mining claim. 

The surveyors-general and local land officers are expected to report 
any infringement of this regulation to this office. 

94. Should it appear that excessive or exorbitant charges have been 
made by any surveyor or any publisher, prompt action will be taken 
with the view of correcting the abuse. 

95. The fees payable to the register and receiver for filing and act- 
ing upon applications for mineral-land patents are five dollars to each 
officer, to be paid by the applicant for patent at the time of filing, and 
the like sum of five dollars is payable to each officer by an adverse 
claimant at the time of filing his adverse claim. (Sec. 2238, R. S., 
paragraph 9.) | , 

96. At the time of payment of fee for mining application or adverse 
claim the receiver will issue his receipt therefor in duplicate, one to be 
given the applicant or adverse claimant, as the case may be, and one to 
be forwarded to the Commissioner of the General Land Office on the 
day of essue. The receipt for mining application should have attached 
the certificate of the register that the lands included in the application 
are subject to such appropriation, as far as shown by the records of 
his office. | ee 

97. The register and receiver will, at the close of each month, for- 
ward to this office an abstract of mining applications filed, an abstract 
of adverse claims filed, an abstract of mineral lands sold, and a report 
of receipts from such sales. | 

98. ‘The fees and purchase money received by registers and receivers 
must be placed to the credit of the United States in the receiver’s 
monthly and quarterly account, charging up in the disbursing account 
the sums to which the register and receiver may be respectively 
entitled as fees and commissions, with limitations in regard to the 
lecal maximum. | | 


HEARINGS TO DETERMINE CHARACTER OF LANDS. 


99. The Rules of Practice in cases before the United States district 
land offices, the General Land Office, and the Department of the Interior 
will, so far as applicable, govern in all cases and proceedings arising in 
contests and hearings to determine the mineral character of lands. 

100. Public Jand returned by the surveyor-general as mineral shall 
be withheld from entry as agricultural land until the presumption 
arising fron such a return shall be overcome by testimony taken in 
the manner hereinafter described. 

101. Hearings to determine the character of lands are practically of 
two kinds, as follows: 

(1) Lands returned as mineral by. the surveyor-general. 

When such lands are sought to be entered as agricultural under laws 
which require the submission of final proof after due notice by publi- 
cation and posting, the filing of the proper nonmineral affidavit in the 
absence of allegations that the land is mineral will be deemed suffi- 
cient as a preliminary requirement. A satisfactory showing as to 
character of land must be made when final proof is submitted. 
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In case of application to enter, locate, or select such lands as agri- 
cultural, under laws in which the submission of final proof after due 
publication and posting is mot required, notice thereof must first be 
given by publication for sixty days and posting in the local office dur- 
ing the same period, and affirmative proof as to the character of the 
land submitted. In the absence of allegations that the land is min- 
eral, and upon compliance with this requirement, the entry, location, 
or selection will be allowed, if otherwise regular. 

(2) Lands returned as agricultural and alleged to be mineral in 
character. | 

Where as against the claimed right to enter such lands as agricul- 
tural it is alleged that the same are mineral, or are applied for as min- 
eral lands, the proceedings in this class of cases will be in the nature 
of a contest, and the practice will be governed by the rules in forcein 
contest cases. 

102. Where a railroad company seeks to select lands not returned as 
mineral, but within six miles of any mining location, claim, or entry, 
or where in the case of a selection by a State, the lands sought to be 
selected are within a township in which there is a mining location, 
claim, or entry, publication must be made of the lands selected at the 
expense of the railroad company or State for a period of sixty days, | 
with posting for the same period in the land office for the district im 
which the lands are situated, during which period of publication the 
local land officers will receive protests or contests for any of said tracts 
or subdivisions of lands claimed to be more valuable for mining than 
for agricultural purposes. 

103. At the expiration of the period of publication the register and 
receiver will forward to the Commissioner of the General Land Office 
the published list, noting thereon any protests, or contests, or sugges- 
tions as to the mineral character of any such lands, together with any 
information they may have received as to the mineral character of any 
of the Jands mentioned in said list, when a hearing may be ordered. 

104. In lieu selections under the acts of June 4, 1897, and June 6, 
1900, of land which has been returned as mineral, or which is within 
six miles of any mining claim, notice of the selection, commencing 
within twenty days thereafter, must be given, for a period of thirty 
days, by posting upon the land and in the local land office, and by pub- 
lication at the cost of the applicant in a newspaper designated by the 
register as of general circulation in the vicinity of the land and pub- 
lished nearest thereto. Where the selection embraces noncontiguous 
tracts the notice must be posted upon each tract; but such notice will 
not de required in any case where the selection is in lieu of ‘‘a tract 
covered by an unperfected dona fide claim,” viz: A tract the title to 
which has not passed out of the United States or for which patent 
certificate has not issued. _ 

105. At the hearings under either of the aforesaid classes, the 
claimants and witnesses will be thoroughly examined with regard to 
the character of the land; whether the same has been thoroughly 
prospected; whether or not there exists within the tract or tracts 
claimed any lode or vein of quartz or other rock in place, bearing gold, 
silver, cinnabar, lead, tin, or copper, or other valuable deposit which 
has ever been claimed, located, recorded, or worked; whether such 
work is entirely abandoned, or whether occasionally resumed; if such 
lode does exist, by whom claimed, under what designation, and in 


— 492 DECISIONS RELATING TO THE PUBLIC LANDS. 


which subdivision of the land it lies; whether any placer mine or mines 
exist upon the land; if so, what is the character thereof—whether of 
the shallow-surface description, or of the deep cement, blue lead, or 
gravel deposits; to what extent mining is carried on when water can 
be obtained, and what the facilities are for obtaining water for mining 

urposes; upon what particular ten-acre subdivisions mining has been 
cone and at what time the land was abandoned for mining purposes, 
if abandoned at all. | . 

106. The testimony should also show the agricultural capacities of 
the land, what kind of crops are raised thereon, and the value thereof; 
the number of acres actually cultivated for crops of cereals or vegeta- 
bles, and within which particular ten-acre subdivision such crops are 
raised; also which of these subdivisions embrace the improvements, 
giving in detail the extent and value of the improvements, such. as 

ouse, barn, vineyard, orchard, fencing. etc.,and mining improvements. 

107. The testimony should be as full and complete as possible; and 
in addition to the leading points indicated above, where an attempt is 
made to prove the mineral character of lands which have been entered 
under the agricultural laws, it should show at what date, if at all, val- 
uable deposits of minerals were first known to exist on the lands. 

108. When the case comes before this office, such decision will be - 
-made as the law and the facts may justify. In cases where a survey is 
necessary to set apart the mineral from the agricultural land, the proper 
party, at hzs own expense, will be required to have the work done by a 

surveyor to be designated by the surveyor-general. Application there- 
for must be made to the register and receiver, accompanied by descrip- 
tion of the land to be segregated and the evidence of service upon the 
opposite party of notice of his intention to have such segregation 
made. The register and receiver will forward the same to this office, 
when the necessary instructions for the survey will be given. The 
survey in such ease, where the claims to be segregated are vein or lode 
claims, must be executed in such manner as will conform to the require- 
ments in section 2320, United States Revised Statutes, as to length 
and width and parallel end lines. : 

109. Such survey when executed must be properly sworn to by the 
surveyor, either before a notary public, officer of a court of record, or 
before the register or receiver, the deponent’s character and credibility 
to be properly certified to by the officer administering the oath. 

110. Upon the filing of the plat and field notes of’ such survey with 
the register and receiver, duly sworn to as aforesaid, they will trans- 
mit the same to the surveyor-general for his verification and approval; 
who, if he finds the work correctly performed, will furnish authenti- 
cated copies of such plat and description both to the proper local land 
office and to this office, made upon the usual drawing-paper township 
blank. 

The copy of plat furnished the local office and this office must be-a 
diagram verified by the surveyor-general, showing the claim or claims 
segregated, and designating the separate fractional agricultural tracts 
in each 40-acre legal subdivision by the proper lot number, beginning 
with No. 1 in each section, and giving the area in each lot, the same 
as provided in paragraph 37 in the survey of mining claims on surveyed 
lands. | | | 

111. The fact that a certain tract of land is decided upon testimony 
to be mineral in character is by no means equivalent to an award of 
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the land to aminer. Jn order to secure a patent for such land, he must 
proceed as in other cases, in accordance with the foregoing regulations. 

Blank forms for proofs in mineral cases are not furnished by the 
General Land Office. 


DISTRICT OF ALASKA. 


112. Section 13, act of May 14, 1898, according to native-born citi- 
zens of Canada ‘‘the same mining rights and privileges” in the district 
of Alaska as are accorded to citizens of the United States in British 
Columbia and the Northwest Territory by the laws of the Dominion 
of Canada, is not now and never has been operative, for the reason 
that the only mining rights and privileges granted to any person by 
the laws of the Dominion of Canada are those of leasing mineral lands 
upon the payment of a stated royalty, and the mining laws of the 


United States make no provision for such leases. 


113. For the sections of the act of June 6, 1900, making further 
provision for a civil government for Alaska, which provide for the 
establishment of recording districts and the recording of mining loca- 
tions; for the making of rules and regulations by the miners and for 
the legalization of mining records; for the extension of the mining 
Jaws to the district of Alaska, and for the exploration and mining of 
tide lands and lands below low tide; and relating to the rights of 
Indians and persons conducting schools or missions, see page 20 of 
this circular. 


MINERAL LANDS WITHIN FOREST RESERVES. 


114. The act of June 4, 1897, provides that ‘‘any mineral lands in 
any forest reservation which have been or which may be shown to be 
such, and subject to entry under the existing mining laws of the United 
States and the rules and regulations applying thereto, shall continue 
to be subject to such location and entry,” notwithstanding the reser- 
vation. ‘This makes mineral lands in the forest reserves subject to 
location and entry under the general inining Jaws in the usual manner. 

The act also provides that, ‘‘ The Secretary of the Interior may permit, 
under regulations to be prescribed by him, the use of timber andstone 
found upon such reservations, free of charge, by dona fide settlers, 
miners, residents, and prospectors for minerals, for firewood, fencing, 
buildings, mining, prospecting, and other domestic purposes, as may 
be needed by such persons for such purposes; such timber to be used 
within the State or Territory, respectively, where such reservations 
may be located.” | 

For further instructions under this act see circular of April 4, 1900 
(30 L. D., 28, 28-30). 


SURVEYS OF MINING CLAIMS. 
GENERAL PROVISIONS. 


115. Under section 2334, U. 8. Rev. Stats., the U. S. surveyor- 
general ‘*may appoint in each land district containing mineral lands as 
many competent surveyors as shall apply for appointment to survey 
mining claims.” : 

116. Persons desiring such appointments should therefore file their 
applications with the surveyor-general for the district wherein 
appointment is asked, who will furnish all information necessary. 
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117. All appointments of deputy mineral surveyors must be sub- 
mitted to the Commissioner of the General Land Office for approval. 

118. The surveyors-general have authority to suspend or revoke the 
commissions of deputy mineral surveyors for cause. Before final 
action, however, the matter should be submitted to the Commissioner 
of the General Land Office for approval. 

119. Such surveyors will be allowed the right of appeal from the 
action of the surveyor-general in the usual manner. Such appeal 
should be filed with the surveyor-general, who will at once transmit 
the same, with a full report, to the General Land Office. 

120. Neither the surveyor-general nor the Commissioner of the 
General Land Office has jurisdiction to settle differences, relative to 
the payment of charges for field work, between deputy mineral sur- 
veyors and claimants. These are matters of private contract and 
must be enforced in the ordinary manner, @. ¢., in the local courts. 
The Department has, however, authority to investigate charges affect- 
ing the official actions of deputy mineral surveyors, and will, on suffi- 
cient cause shown, suspend or revoke their appointment. | 

121. The surveyors-general should appoint as many competent 
deputy mineral surveyors as apply for appointment, in order that 
claimants may have a choice of surveyors, and be enabled to have 
their work done on the most advantageous terms. 

122. ‘The schedule of charges for office work should be as low as is 
possible. No additional charges should be made for orders for 
amended surveys, unless the necessity therefor is clearly the fault of 
the claimant, or considerable additional office work results therefrom. 

123. In cases where the error in the original survey is due to the 
carelessness or neglect of the surveyor who made it, he should be 
required to make the necessary corrections in the field at his own | 
expense, and the surveyor-general should advise him that the penalty 
for failure to comply with instructions within a specified time will be. 
the suspension or revocation of his commission. 

124. Mineral surveyors will address all official communications to 
the surveyor-general. They will, when a mining claim is the subject 
of correspondence, give the name and survey number. In replying 
to letters they will give the subject-matter and date of the letter. 
They will promptly notify the surveyor-general of any change in 
post-office address. | 

125. Mineral surveyors should keep a coniplete record of each sur- 
vey made by them and the facts coming to their knowledge at the 
time, as well as copies of all their field notes, reports, and official cor- 
respondence, in order that such evidenee may be readily produced 
when called for at any future time. Field notes and other reports 
must be written in a clear and legible hand or typewritten, in non- 
copying ink, and upon the proper blanks furnished gratuitously by 
the surveyor-general’s office upon application therefor. No interlinea- 
tions or erasures will be allowed. 

126. No return by a mineral surveyor will be recognized as official 
unless it is over his signature as a United States deputy mineral sur- 
veyor, and made in pursuance of a special order from the surveyor- 
general’s office. After he has received an order for survey he is 
required to make the survey and return correct field notes thereof to 
the surveyor-general’s office without delay. ; 

127. The claimant is required, in all cases, to make satisfactory 
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arrangements with the surveyor for the payment for his services and 
those of his assistants in making the survey, as the United States will 
not be held responsible for the same. 

128. A mineral surveyor is precluded from acting, either directly 
or indirectly, as attorney in mineral claims. His duty in any partic- 
ular case ceases when he has executed the survey and returned the 
field notes and preliminary plat, with his report, to the surveyor- 
general. He will not be allowed to prepare for the mining claimant 
the papers in support of his application for patent, or otherwise per- 
form the duties of an attorney before the land office in connection 
with a mining claim. He is not permitted to combine the duties of 
surveyor and notary public in the same case by administering oaths to 
the parties in interest, but as a notary public he may administer the 
oaths to his assistants in making the survey; otherwise he must have 
absolutely nothing to do with the case, except in his official capacity 
as surveyor. He will make no survey of a mineral claim in which he 
holds an interest, nor will he employ chainmen interested therein in 
any manner. | 


SURVEY-—-HOW MADE, 


129. The survey made and returned must, in every case, be an 
actual survey on the ground in full detail, made by the mineral sur- 
veyor in person after the receipt of the order, and without reference 
to any knowledge he may have previously acquired by reason of 
having made the location survey or otherwise, and must show the 
actual facts existing at the time. This precludes him from calculat- 
ing the connections to corners of -the public survey and location mon- 
uments, or any other lines of his survey through prior surveys made 
by others and substituting the same for connections or lines of the 
survey returned by him. The term survey in this paragraph applies 
not only to the usual field work, but also to the examinations required 
for the preparation of affidavits of five hundred dollars expenditure, 
descriptive reports on placer claims, and all other reports. | 

130. The survey of a mining claim may consist of several contigu- 
ous locations, but such survey must, in conformity with statutory 
requirements, distinguish the several locations, and exhibit the bounda- 
ries of each. The survey will be given but one number. 

131. The survey must be made in strict conformity with, or be 
embraced within, the lines of the Jocation upon which the order is 
based. If the survey and location are identical, that fact must be 
clearly and distinctly stated in the field notes. If not identical, a 
bearing and distance must be given from each established corner of 
survey to the corresponding corner of the location, and the location 
corner must be fully described, so that it can be identified. The lines 
of the location, as found upon the ground, must be laid down upon 
the preliminary plat in such a manner as to contrast and show their 
relation to the lines of survey. 

132. In view of the principle that courses and distances: must give 
way when in conflict with fixed objects and monuments, the surveyor 
will not, under any circumstances, change the corners of the location 
for the purpose of making them conform to the description in the 
record. If the difference from the location be slight, it may be 
explained in the field notes. 

133. No mining claim located subsequent to May 10, 1872, should 
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exceed the statutory limit in width on each side of the center of vein 
or 1,500 feet in length, and all surveys must close within 50-100 feet 
in 1,000 feet, and the error must not be such as to make the location 
exceed the statutory limit, and in absence of other proof the discovery 
point is held to be the center of the vein on the surface. The course 
and length of the vein should be marked upon the plat. 

134. All mineral surveys must be made with a transit, provided 
with a solar attachment, by which the meridian can be determined 
independently of the magnetic needle, and all courses must be referred 
to the true meridian. The variation should be noted at each corner 
of the survey. The true course of at least one line of each survey 
must be ascertained by astronomical observations made at the time of 
the survey; the data for determining the same and details as to how 
these data were arrived at must be given. Or, in lieu of the forego- 
ing the survey must be connected with some line the true course of 
which has been previously established beyond question, and in a simi- 
lar manner, and, when such lines exist, it is desirable in all cases that 
they should be used as a proof of the accuracy of subsequent work. 

135. Corner No. 1 of each location embraced in a survey must be 
connected by course and distance with nearest corner of the public sur- 
vey or with a United States location monument, if the claim lies within 
two miles of such cornerormonument. If both are within the required 
distance the connection must be with the corner of the public survey. 

136. Surveys and connections of mineral claims may be made in sus- 
pended townships in the same manner as though the claims were upon 
unsurveyed land, except as hereinafter specified, by connecting them 
with independent mineral monuments. At the same time, the position 
of any public-land corner which may be found in the neighborhood of 
the claim should be noted, so that, in case of the release of the town- 
ship from suspension, the position of the claim can be shown on the 
plat. 
137. A mineral survey must not be returned with its connection 
made only with a corner of the public survey, where the survey of the 
township within which it is situated is under suspension, nor connected 
_ with a mineral monument alone, when situated within the limits of a 
township the regularity and correctness of the survey of which is 
unquestioned. | | 

138. In making an official survey, corner No. 1 of each location must 
be established at the corner nearest the corner of the public survey 
or location monument, uniess good cause is shown for its being placed 
otherwise. If connections are given to both a corner of the public 
survey and location monument, corners Nos. 1 should be placed at the 
corner nearest the corner of the public survey. When a boundary — 
line of a claim intersects a section line courses and distances from 
point of intersection to the Government corners at each end of the half 
mile of section line so intersected must be given. | | 

139. In case a survey is situated in a district where there are no 
corners of the public survey and no monuments within the prescribed 
limits, a mineral monument must be established, in the location of 
which the greatest care must be exercised to insure permanency as to 
site andconstruction. _ | | 

140. The site, when practicable, should be some prominent point, 
visible for a long distance from every direction, and should be so chosen 
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that the permanency of the monument will not be endangered by snow, 
rock, or ndalides or other natural causes. 

141. The monument should consist of a stone not less than 30 inches 
Jong, 20 inches wide, and 6 inches thick, set halfway in the ground, 
with a conical mound of stone 4 feet high and 6 feet base alongside. 
The letters U. 8S. L. M., followed by the consecutive number of the 
monument in the district, must be plainly chiseled upon the stone. If 
impracticable to obtain a stone of required dimensions, then a post 8 
feet long, 6 inches square, set 4 feet in the ground, scribed as for a 
stone monument, protected by a well-built conical mound of stone of 
not less than 3 feet hich and 6 feet base around it, may be used. The 
exact point for connection must be indicated on the monument by an 
X chiseled thereon; if a post is used, then a tack must be driven into 
the post to indicate the point. 

142. From the monument, connections by course and distance must 
be taken to two or three bearing trees or rocks, and to any well-known 
and permanent objects in the vicinity, such as the confluence of streams, _ 
prominent rocks, buildings, shafts, or mouths of adits. Bearing trees 
must be properly scribed B. T. and bearing rocks chiseled B. R., 
together with the number of the location monument; the exact point 
on the tree or stone to which the connection is -taken should be indi- 
cated by a cross or other unmistakable mark. Bearings should also 
be taken to prominent mountain peaks, and the approximate distance 
and direction ascertained from the nearest town or mining camp. A 
detailed description of the locating monument, with a topographical 
map of its location, should be furnished the office of the surveyor- 
general by the surveyor. : 

148. Corners may consist of— 

First.—A stone at least 24 inches long set 12 inches in the ground, 
with a conical mound of stone 14 feet high, 2 feet base, alongside. 

Second.—A post at least 3 feet long by 4 inches square, set 18 
inches in the ground and surrounded by a substantial mound of stone 
or earth. | 

Third.—A. rock in place. 

A stone should always be used for a corner when possible, and 
when so used the kind should be stated. _ 

144. All corners must be established in a permanent and workman- 
like manner, and the corner and survey number must be neatly chiseled 
or scribed on the sides facing the claim. The exact corner point must 
be permanently indicated on the corner. Whena rock in place is used 
its dimensions above ground must be stated and a cross chiseled at the 
exact corner point. | 3 

145. In case the point for the corner be inaccessible or unsuitable a 
witness corner, which must be marked with the letters W. C. in addi- 
tion to the corner and survey number, should be established. The 
witness corner should be located upon a line of the survey and as near 
as possible to the true corner, with which it must be connected by course 
and distance. The reason why it is impossible or impracticable to 
establish the true corner must always be stated in the field notes, and 
in running the next course it should be stated whether the start is made 
from the true place for corner or from witness corner. 

146. The identity of all corners should be perpetuated by taking 
courses and distances to bearing trees, rocks, and other objects, as 
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prescribed in the establishment of location monuments, and when no 
bearings are given it should be stated that no bearings are available. 
Permanent objects should be selected for bearings whenever possible. 

147. If an official survey has been made within a reasonable dis- © 
‘tance in the vicinity, there should be a connecting line run to some 
corner of the same, and in like manner all conflicting surveys and 
claims should be so connected, and the corner with which the connec- 
tion is made described. In survey of contiguous locations which 
are part of a consolidated claim, where corners are common, bearings 
should be mentioned but once. 7a 

148. The mineral surveyor should note carefully all topographical 
features of the claim, taking distances on his lines to intersections 
with all streams, gulches, ditches, ravines, mountain ridges, roads, © 
trails, etc., with their widths, courses, aud other data that may be 
required to map them correctly. All municipal or private improve- 
ments, such as blocks, streets, and buildings, should be located. 

149. If, in running the exterior lines of a claim, the survey is found 
to conflict with the survey of another claim, the distances to the points © 
of intersection, and the courses and distances along the line inter- 
sected from an established corner of such conflicting claim to such 
points of intersection, should be described in the field notes: Provided, 
That where a corner of the conflicting survey falls within the claim 
being surveyed, such corner should be selected from which to give the 
bearing, otherwise the corner nearest the intersection should be taken. 
The same rule should govern in the survey of claims embracing two 
or more locations the lines of which intersect. 

150. A lode and mill-site claim in one survey will be distinguished 
by the letters A and B following the number of the survey. The cor- 
ners of the mill site will be numbered independently of those of the 
lode. Corner No. 1 of the mill site must be connected with a corner 
of the lode claim as well as with a corner of the public survey or United 
States location monument. 

151. When a placer claim includes lodes, or when several contigu- 
ous placer or lode locations are included as one claim in one survey, 
there must be given to the corners of each location constituting the 
same a separate consecutive numerical designation, beginning with 
corner No. 1 in each case. | | | 

152. Throughout the description of the survey, after each reference 
to the lines or corners of a location, the name thereof must be given, 
and if unsurveyed, the fact stated. If reference is made to a location 
included in a prior official survey, the survey number must be given, 
followed by the name of the location. Corners should be described 
once only. | 

153. The total area of each location and also the area in conflict 
with each intersecting survey or claim should be stated; also the total 
area claimed. But when locations embraced in one survey conflict 
with each other such conflicts should only be stated in connection with 
the location from which the conflicting area is excluded. 

154. It should be stated particularly whether the claim is upon sur- 
veyed or unsurveyed public lands, giving in the former case the quar- 
ter section, township, and range in which it is located, and the section 
lines should be indicated by full lines and the quarter-section lines by 
dotted lines. 
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155. The title-page of the field notes must contain the post-office 
address of the claimant or his authorized agent. — 

156. In the mineral surveyor’s certificate of the value of the im- 
provements all actual expenditures and mzneng improvements made. 
by the claimant or his grantors, having a direct relation to the devel- 
opment of the claim, must be included in the estimate. 

157. The expenditures required may be made from the surface or in 
running a tunnel, drifts, or crosscuts for the development of the claim. 
Improvements of any other character, such as buildings, machinery, 
or roadways, must be excluded from the estimate, unless it is shown 
clearly that they are associated with actual excavations, such as cuts, 
tunnels, shafts, etc., are essential to the practical development of, and 
actually facilitate the extraction of mineral from, the claim. 

158. All mining and other improvements claimed will be located by 
courses and distances from corners of the survey, or from points on 
the center or side lines, specifying with particularity and detail the 
dimensions and character of each, and the improvements upon each 
location should be numbered consecutively, the point of discovery being 
always No. 1. Improvements made upon other locations, or by a former 
locator who has abandoned the claim, can not be included in the esti- 
mate, but should be described and located in the notes and plat. 

159. In case of a lode and mill-site claim in the same survey the 
expenditure of five hundred dollars must be shown upon the lode claim. 

160. If the value of the labor and improvements upon a mineral 
claim is less than five hundred dollars at the time of survey, the min- 
eral surveyor may file with the surveyor-general supplemental proof 
_ showing five hundred dollars expenditure made prior to the expiration 
of the period of publication. 

161. The mineral surveyor will return with his field notes a prelim- 
inary plat on blank sent to him for that purpose, protracted on a scale 
_ of two hundred feet to an inch, if practicable. In preparing plats the 
top is north. Copy of the calculations of areas by double meridian 
distances and of all triangulations or traverse lines must be furnished. 
The lines of the claim surveyed should be beavier than the lines of 
conflicting claims. 

162. Whenever a survey has been reported in error the surveyor 
who made it will be required to promptly make a thorough examina- 
- tion upon the premises and report the result, under oath, to the sur- 
veyor-general’s office. In case he finds his survey in error he will 
report in detail all discrepancies with the original survey and submit 
any explanation he may have to offer as to the cause. If, on the con- 
trary, he should report his survey correct, a joint survey will be 
ordered to settle the differences with the surveyor who reported the 
error. A joint survey must be made within ten days after the date of 
order unless satisfactory reasons are submitted, under oath, for a post- 
ponement. The field work must in every sense of the term be a joznt 
and not a separate survey, and the observations and measurements 
taken with the same instrument and chain, previously tested and agreed 
upon. 

168. The surveyor found in error, or, if both are in error, the one 
who reported the same, will make out the field notes of the joint sur- 
_ vey, which, after being duly signed and sworn to by both parties, 
must be transmitted to the surveyor-general’s office. 
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164. Inasmuch as amended surveys are ordered only by special 
instructions from the General Land Office, and the conditions’ and 
circumstances peculiar to each separate case, and the object sought by 
the required amendment, alone govern all special matters relative to 
the manner of making such survey and the form and subject-matter 
to be embraced in the field notes thereof, but few general rules 
applicable to all cases can be laid down. 

165. The amended survey must be made in strict conformity with, or 
be embraced within, the lines of the original survey. If the amended 
and original surveys are identical, that fact must be clearly and dis- 
tinctly stated in the field notes. If not identical, a bearing and distance 
must be given from each established corner of the amended survey to 
the corresponding corner of the original survey. The lines of the 
original survey, as found upon the ground, must be laid down upon 
the preliminary plat in such manner as to contrast and show their 
relation to the lines of the amended survey. 

166. The field notes of the amended survey must be prepared on the 
same size and form of blanks as are the field notes of the original sur- 
vey, and the word ‘‘amended” must be used before the word ‘‘ survey” 
wherever it occurs in the field notes. . 

167. Mineral surveyors are required to make full examinations of 
all placer claims at the time of survey and file with the field notes a 
descriptive report, in which will be described— | 

(z) The quality and composition of the soil, and the kind and amount 
of timber and other vegetation. 

(6) The focus and size of streams, and such other matter as may 
_ appear upon the surface of the claims. | 

(c) The character and extent of all surface and under-ground work- 
ings, whether placer or lode, for mining purposes, locating and describ- 
ing them. 

d) The proxinity of centers of trade or residence. 

(e) The proximity of well-known systems of lode deposits or of 
individual lodes. 

(7) The use or adaptability of the claim for placer mining, and 
whether water has been brought upon it in sufficient quantity to mine 
the same, or whether it can be procured for that. purpose. 

(7) What works or expenditures have been made by the claimant or 
his grantors for the development of the claim, and their situation and 
location with respect to the same as applied for. 

(A) The true situation of all mines, salt licks, salt springs, and mill 
sites which come to the surveyor’s knowledge, ora report by him that 
none exist on the claim, as the facts may warrant. | 

(2) Said report must be made under oath and duly corroborated by 
one or more disinterested persons.. 

168. The employing of claimants, their attorneys, or parties in inter- 
est, as assistants in making surveys of mineral claims, will not be 
allowed. | ; ; 

169. The field work must be accurately and properly performed and 
returns made in conformity with the foregoing instructions. Errors 
in the survey must be corrected at the surveyor’s own expense, and 
if the time required in the examination of the returns is increased by 
reason of neglect or carelessness, he will be required to make an addi- 
tional deposit for office work. He will be held toa strict accountability 
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for the faithful discharge of his duties, and will be required to observe 
fully the requirements and regulations in force as to making mineral 
surveys. If found incompetent asa surveyor, careless in the discharge 
of his duties, or guilty of a violation of said regulations, his appoint- 
ment will be promptly revoked. 
BINGER HERMANN, 
Commissioner. 
Approved. 
EK: A. Hircncockn, Secretary. 


REGULATIONS CONCERNING RIGHT OF WAY FOR CANALS, 
DITCHES, AND RESERVOIRS OVER THE PUBLIC LANDS AND 
RESERVATIONS. 


Sections 18, 19, 20, and 21 of the act of Coisrexs ap-. Right of way 
proved March 3, 1891 (26 Stat., 1095), entitled ‘* An act to cael 
repeal Giber-cultare laws, anil for other purposes,” grant 
the right of way through the public lands and reservations 
of the United States for the use of canals, ditches, reser- 
 voirs heretofore or hereafter constructed by corporations, 
individuals, or associations of individuals upon the filing 
and approval of the papers and maps therein provided 
for. When the right of way is upon a reservation not 
within the jurisdiction of the Interior Department, the 
application must be filed in accordance with these regula- 
tions, and will be submitted to the Department having 
jurisdiction. A map and field notes of the portion within 
any reservation must be submitted, in addition to the 
duplicates required herein, except in the case of a forest 
or timber land reserve. This map and field notes must 
conform to all the provisions of this circular, and the local 
officers will forward them to this office. 

The word adjacent, as used in section 18 of the act, in Material, ete., 

on adjacent 
connection with the right to take material for construc- lands. 
tion from the public lands, must be construed according 
to the conditions of each separate case (28 L. D., 489). 
The right extends only to construction, and no public 
timber or material may be taken or used for repair or 
improvements (14 L. D., 566). These decisions were 
rendered under the railroad right-of-way act, and are 
applied to this, as the words are the same in both. 
_ The sections above noted read as follows: 


Sec. 18. That the right of way through the public lands and reser- Right of way 
vations of the United States is hereby granted to any canal or ditch For ojo ge 
company formed for the purpose of irrigation, and duly organized tions. 
under the laws of any State or Territory, which shall have filed, or 
may hereafter file, with the Secretary of the Interior a copy of its 
articles of incorporation, and due proofs of its organization under the 
same, to the extent of the ground occupied by the water of the reser- 
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voir and of the canal and its laterals, and fifty feet on each side of the 
: Seer ones marginal limits thereof; also the right to take from the public lands 
lands, adjacent to the line of the canal or ditch, material, earth, and stone 
necessary for the construction of such canal or ditch: Provided, That 
no such right of way shall be so located as to interfere with the proper 
Fa ®- occupation by the Government of any such reservation, and all maps 
of location shall be subject to the approval of the Department of the 
Government having jurisdiction of such reservation, and the privilege ” 
Control of wa- herein granted shal] not be construed to interfere with the control of 
water for irrigation and other purposes under authority of the re- 
spective States or Territories. 
ene o vey Src. 19. That any canal or ditch company desiring to secure the 
unsurveyed benefits of this act shall, within twelve months after the location of 
land. ten miles of this canal, if the same be upon surveyed lands, and if 
upon unsurveyed lands, within twelve months after the survey thereof 
by the United States, file with the register of the land office for the 
district where such land is located a map of its canal or ditch and res- 
ervoir; and upon the approval thereof by the Secretary of the Interior 
the same shall be noted upon the plats in said office, and thereafter 
: all such landg over which such rights of way shall pass shall be dis- 
ee for posed of subject to such right of way. Whenever any person or cor- 
poration, in the construction of any canal, ditch, or reservoir, injures 
or damages the possession of any settler on the public domain, the 
party committing such injury or damage shall be liable to the party 
injured for such injury or damage. 
: Right of way Sxc. 20. That the provisions of this act shall apply to all canals, 
orindiyiduals. .. ; : 
ditches, or reservoirs, heretofore or hereafter constructed, whether 
constructed by corporations, individuals, or association of individuals, 
on the filing of the certificates and maps herein provided for. If such 
ditch, canal, or reservoir, has been or shall be constructed by an indi- 
vidual or association of individuals, it shall be sufficient for such indi- 
vidual or association of individuals to file with the Secretary of the 
Interior, and with the register of the land office where said land is 
located, a map of the line of such canal, ditch, or reservoir, as in a 
case of a corporation, with the name of the individual owner or own- 
ers thereof, together with the articles of association, if any there be. 
Plats heretofore filed shall have the benefits of this act from the.date 
of their filing, as though filed under it: Provided, That if any section 
of said canal, or ditch, shall not be completed within five years after 
the location of said section, the rights herein granted shall be forfeited 
as to any uncompleted section of said canal, ditch, or reservoir, to the 
extent that the same is not completed at the date of the forfeiture. 
Extentofright Sxc. 21. That nothing in this act shall authorize such canal or ditch 
of way. . . 
company to occupy such right of way except for the purpose of said 
canal or ditch, and then only so far as may be necessary for the con- 
struction, maintenance, and care of said canal or ditch. 


The act approved May 11, 1898 (30 Stat., 404), entitled 
“An act to amend an act to permit the use of the right 
of way through public lands for tramroads, canals, and 
reservoirs, and for other purposes,” makes an important 
declaration in section 2 as to the purposes for which the - 


Forfeiture. 
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rights of way under the act of 1891 may be used. The 
language of the act of 1898 is as follows: 


Be tt enacted. by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the act entitled ‘‘An act 
to permit the use of the right of way through the public lands for 
' tramroads, canals, and reservoirs, and for other purposes,’’ approved 
January twenty-first, eighteen hundred and ninety-five, be, and the 
same is hereby, amended by adding thereto the following: 

“That the Secretary of the Interior be, and hereby is, authorized 
and empowered, under general regulations to be fixed by him, to per- 
~ mit the use of right of way upon the public lands of the United States, 
not within limits of any park, forest, military, or Indian reservations, 
for tramways, canals, or reservoirs, to the extent of the ground occu- 
pied by the water of the canals and reservoirs, and fifty feet on each 
side of the marginal limits thereof, or fifty feet on each side of the 
center line of the tramroad, by any citizen or association of citizens of 
the United States, for the purposes of furnishing water for domestic, 
public, and other beneficial uses. . 

“Sue. 2. That rights of way for ditches, canals, or reservoirs here- 
tofore or hereafter approved under the provisions of sections eighteen, 
nineteen, twenty, and twenty-one of the act entitled ‘An act to re- 
peal timber-culture. laws, and for other purposes,’ approved March 
third, eighteen hundred and ninety-one, may be used for purposes of 
a public nature; and said rights of way may be used for purposes of 


Amending act 
of January 21, 
1895. 


Amending act 
of March 38, 1891, 


water transportation, for domestic purposes, or for the development 


of power, as subsidiary to the main purpose of irrigation.”’ 


1. These acts are evidently designed to encourage the 
much-needed work of constructing ditches, canals, and 
reservoirs in the arid portion of the country by granting 
right of way over the public lands necessary to the main- 
tenance and use of the same. The eighteenth section of 
the act of 1891 provides that— 

The privilege herein granted shall not be construed to interfere 
with the control of water for irrigation and other purposes under 
authority of the respective States or Territories. 

The control of the flow and use of the water is there- 
fore, so far as this act is concerned, a matter exclusively 
under State or Territorial control, the matter of adminis- 
tration within the jurisdiction of this Department being 
. limited to the approval of maps carrying the right of way 
over the public lands. In submitting maps for approval 


Control of 
water, 


Right of way 
on lakes and 


under this act, however, which in any wise appropriate streams. 


natural sources of water supply, such as the damming of 
rivers or the appropriation of lakes, such maps should be 


accompanied by proof that the plans and purposes of the- 


projectors have been regularly submitted and approved 
in accordance with the local laws or customs governing 
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the use of water in the State or Territory in which the 
same is located. No general rule can be adopted in regard 
to this matter. Each case must rest upon the showing 
filed in support thereof. 
Natureofgrant. 2, The act is not in the nature of a grant of lands; but 
| it is a base or qualified fee, giving the possession and right 
of use of the land for the purposes contemplated by the 
law, a reversionary interest remaining in the United States, 
to be conveyed by it to the person to whom the land may 
be patented, whose rights will be subject to those of the 
grantee of the right of way. All persons settling on a 
tract of public land, to part of which right of way has at- 
tached for a canal, ditch, or reservoir, take the same sub- 
ject to such right of way, and at the full area of the 
subdivision entered, there being no authority to make 
ion Geht nt wey deduction in such cases. Ifa settler has a valid claim to 
quently entered, and existing at the date of the filing of the map of definite 
location, his right is superior, and he is entitled to such 
reasonable measure of damages for right of way as may 
be determined upon by agreement or in the courts, the 
question being one that does not fall within the jurisdic- 
Midiholnen: tion of this Department. By section 21 of the act above 
of wa 
quoted it will be seen that the approval of a map of a 
canal, ditch, or reservoir does not necessarily carry with 
ita right to the use of land 50 feet on each side, the ap- 
proval of the Department granting only: such right of 
way as the law provides. The width necessary for con- 
struction, maintenance, and care of a canal, ditch, or reser- 
voir is not determined. 

3. Whenever a right of way is located upon a forest or 
timber-land reserve, the applicant must file a stipulation 
under seal, incorporating the following: 

to neki of we; (L) That the proposed right of way is not so located as 
on crest te to interfere with the proper occupation of the reservation 
by the Government. 

(2) That the applicant will cut no tim per from the 
reserve outside the right of way. 

peemovingtim- (3) That the applicant will remove no timber within the 
right of way except only such as is rendered necessary by 
the proper use and enjoyment of the privilege for which 

application is made, and that he will also remove from the 
reservation, or destroy, under proper safeguards as deter- 

mined by this office, all standing, fallen, and dead timber, 

as well ag all tops, lops, brush, and refuse cuttings on the 

right of way, for such distance on each side of the central 


DECISIONS RELATING TO THE PUBLIO LANDS. 507 


line as may be determined by the General Land Office to 
be essential to protect the forest from fire to the fullest 
extent possible. 

The applicant will also be requir ed to give bond to the Bond. 
Government of the United States, to be approved by the 
Commissioner of the General Land Office, such bond stip- 
ulating that the makers thereof will pay to the United 
States ‘‘ for any and all damage to the public lands, tim- 
ber, natural curlosities, or other public property on such 
reservation, or upon the lands of the United States, by 
reason of such use and occupation of the reserve, regard- 
less of the cause or circumstances under which such damage 
may occur.” A bond furnished by any surety company 
that has complied with the provisions of the act of August 
18, 1894 (28 Stat., 279), will be accepted, and must run 
in the terms of the stipulation above quoted. The amount 
of the bond can not be fixed until the application has been 
submitted to the General Land Office, when a form of 
bond will be furnished and the amount thereof fixed. 

No construction can be allowed on a reservation until No construc- 


an application for right of way has been regularly filed in Pradvuniceat a 


accordance with the laws of the United States and has been permission’ 
approved by the Department, or has been considered by 
this office or the Department, and permission for such con- 
struction has been specifically given. 
4, Canals, ditches, or reservoirs lying partly upon un- saeni ot wey 
surveyed land can be approved if the application and lend. 
-accompanying maps and papers conform to these regula- 
tions, but the approval will only relate to that portion 
traversing the surveyed lands. (For right of way wholly 
on unsurveyed land, see paragraphs 16 and 17.) 
5. Any incorporated company desiring to obtain the 
benefits of the law is required to file the following papers 
and maps with the register of the land district in which the 
canal, ditch, or reservoir is to be located, who will forward 
them to the General Land Office, where, after examination, 
they will be submitted to the Secretary of the Interior 
with recommendation as to their approval: . 
first. A copy of its articles of incorporation, duly cer- ghaneles of ne 
tified to by the proper officers of the company under its. 
corporate seal, or by the secretary of the State or Terri- 
tory where peoamized: 
Second. A copy of the State or Territorial law under State laws. 
which the company was organized (when organized under 
State or Territorial law), with certificate of the governor 
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or secretary of the State or Territory, under seal, that the 
same is the existing law. (See eleventh subdivision of 
this paragraph. ) | : | 

Sthinnhicer  Zherd. When said law directs that the articles of asso- 
elation or other papers connected with the organization 
be filed with any State or Territorial officer, the certificate 


of such officer that the same have been filed re to 


law, with the date of the filing thereof. 
state different Fourth. When a company is operating i in a State or Ter- 
ganization,  ritory other than that in which it is incorporated, the cer- 
tificate of the proper officer of the State or Territory is 
required that it has complied with the laws of that State 
or Territory governing foreign corporations to the extent 
required to entitle the company to operate in such State 
or Territory... 
No forms are prescribed for the above portion of the 
‘due proofs” required, as each case must be governed to 
some extent by the laws of the State or Territory. 
ee Fifth. The official statement, under the seal of the com- 
pany, of the proper officer that the organization has heen 
completed, that the company is fully authorized to proceed 
with construction according to the existing law of the 
State or Territory, and that the copy of the articles filed 
is true and correct. (See Form 1, p. 521.) 
poe: Stiath. A true list, signed by the president, under the 
seal of the company, showing the names and designations 
of its officers at the date of the filing of the proofs. (See 
Form 2, p. 521.) 
right io agp. Seventh. A copy of the company’s title or right to 
priate water.  anpropriate the water needed for its canals, ditches, and 
reservoirs, certified as required by the State or Territorial 
laws. If the miner’s inch is the unit used in such title, 
its equivalent in cubic feet per second must be stated. In 
cases where the right to appropriate the water has not 
been adjudicated under the local laws, a certified copy of 
‘the notice of appropriation will be sufficient. In cases 
where the notice of appropriation is accompanied by a 
map of the canal or reservoir it will not be necessary to 
furnish a copy of it if the notice describes the location 
sufficiently to identify it with the canal or reservoir for 
which the right-of-way application is made. In cases 
where the water-right claim has been transferred a num- 
ber of times it is not necessary to furnish a copy of each 
instrument of transfer; an abstract of title will be accepted. 
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Highth. A copy of the State or Territorial laws govern- ,, W2'et -tsht 
ing water rights and irrigation, with the certificate of ihe 
governor or secretary of the State or Territory that the 
same is the existing law. (See eleventh subdivision of 
this par aun ) . 
Ninth. A statement of the amount of water flowing in Flow of water. 
the stream supplying the canal, ditch, or reservoir, at the 
point of diversion or taimihes during the preceding year 
or years. For this purpose it will be necessary to give 
the maximum, minimum, and average monthly flow in 
- cubic feet per second, and the average annual flow. All 
available data as to the flow is required. The method of 
measurement or estimate by which these results have been 
obtained must be fully stated. In case there is no well- 
defined flow which can be measured, the area of the water- 
shed, average annual rainfall, and estimated run-off at the 
point of diversion or damning should be given. 
Tenth. Maps, field notes, and other papers, as herein- Maps, ete. 
after required. 
fleventh. If certified copies of the existing laws pesaek gre CMe BEAD 
ing corporations and irrigation, and of new laws as passed 
from time to time, be forwarded to this office by the gov- 
ernor or secretary of the State or Territory, the applicant 
may file, in lieu of the requirements of the second and 
eighth subdivisions of this paragraph, a certificate of the 
governor or secretary of state, under seal, that no change 
has been made since a given date, not later than that of 
the laws last forwarded. S 
6. Individuals or associations of individuals making ap-, Applications 
: : by individuals, 
plications for right of way are required to file the infor- 
mation called for in the seventh, eighth, ninth, and tenth 
subdivisions of the previous paragraph. Associations of 
individuals must, in addition, file their articles of associa- 
tion; if there be none, the fact must be stated over the 
signature of each member of the association. 
7. The maps filed must be drawn on tracing linen ea een 
duplicate, and must be strictly conformable to the field 
notes of the survey thereof. They must be filed in the raring in in local 
land office for the district in which the right of way is 
located; but if located in more than one district, duplicate 
maps and field notes need be filed in but one district, and 
single sets in the others. The maps should show other , Other canals, 
canals, ditches, laterals, or reservoirs with which connec-. i 
tions are made, but they must be distinguished from those 
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for which right of way is desired By ink of a different 
color. 

Field notes. 8. Field notes of the surveys must be filed | in duplicate, 
separate from the map, and in such form that they may 
be folded for filing. Complete ‘field notes should not be 
placed on the map, but only the station numbers where 

Notonmap. deflections or changes of numbering occur, station num- 
bers with distances to corners where the lines of the pub- 
lic surveys are crossed, and the lines of reference of initial 
and terminal points, with their courses and distances. 
Typewritten field notes with clear carbon copies are pre- 
ferred, as they expedite the examination of applications. 
The field notes should contain, in addition to the ordinary 

Fulldata. records of surveys, the data called for in this and in the 
following paragraphs. They should state which line of 
the canal was run—whether middle or a specified side line. 
The stations or courses should be numbered in the field 
notes and on the map. The record should be so complete 
that from it the surveys could be accurately retraced by a 
competent surveyor with proper instruments. The field 

Declination. notes should show whether the lines were run on the true 
or the magnetic bearings, and in the latter case the decli- 
nation of the needle and date of determination must be 
stated. The kind and size of the instrument used in run- 
ning the lines and its minimum reading on the horizontal 

yor cthodsofsur- circle should be noted. ‘The line of survey should be that 
of the actual location of the proposed ditch and, as exactly 
as possible, the water line of the proposed reservoir. The 
method of running the grade lines of canals and the water 
lines of reservoirs must be described. 

Seale. 9. The scale of the map should be 2,000 feet to an inch 
in the case of canals or ditches and 1,000 feet to an inch 
in the case of reservoirs. The maps may, however, be 
drawn to a larger scale when needed to properly show 
the proposed works; but the scale must not be so greatly 
increased as to make the map inconveniently large for 

| handling. : 

Public-iand 10. AJl subdivisions of the public surveys nepeeacnted 

subdivisions. on the map should have their entire boundaries drawn, 
and on all lands affected by the right of way the smallest 
legal subdivisions (40-acre tracts and lots) must be shown. 
annie ‘11. The termini of a canal, ditch, or lateral should be 
fixed by reference of course and distance to the nearest 
existing corner of the public survey. The initial point of 
the survey of a reservoir should be fixed by reference of 
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course and distance to the nearest existing corner outside 
the reservoir by a line which does not cross an area that 
will be covered with water when the reservoir is in use. 
The map, field notes, engineer’s aflidavit, and applicant’s 
certificate (Forms 3 and 4) should each show these con- 
nections. 
12. When either terminal of a canal, ditch, or lateral is sa ane ea 
upon unsurveyed land, it must be connected by traverse !24. 
with an established corner of the public survey, if not 
more than six miles distant from it, and the single bearing 
and distance from the terminal point to the corner com- 
puted and noted on the map, in the engineer’s affidavit, 
and in the applicant’s certificate (Forms 8 and 4). The 
notes and all data for the computation of the traverse 
must be given in the field notes. | 
13. When the distance to an established corner of the _ Conmections 


public survey is more than 6 miles, this connection will ments on bist 
be made with a natural object or a permanent monument 

which can be readily found and recognized and which will 

fix and perpetuate the position of the terminal point. The 

map must show the position of such mark and course and 

distance to the terminus. The field notes must give an 

accurate description of the mark and full data of the 

traverse as required above. ‘The engineer’s affidavit and 

applicant’s certificate (Forms 3 and 4) must state the con- 

nections. These monuments are of great importance. 

14, When a canal, ditch, or lateral lies partly on unsur- Norms for ca- 
veyed land, each portion lying within surveyed and surveyed land. 
-unsurveyed land will be separately stated in the field 
notes and in Forms 8 and 4 by connections of termini, 
length, and width, as though each portion were independ- 
ent. (See paragraphs 11, 12, and 13.) 

15. When a reservoir lies partly on unsurveyed land its , Forms for res- 
initial point must be noted, as required for the termini of V¢ved !#n4. 
ditches in paragraph 11, and so that the reference line 
will not cross an area that will be covered with water 
when the reservoir is in use. The areas of the several 
parts lying on surveyed and unsurveyed land must be 
separately noted on the map, in the field notes, and in 
Forms 38 and 4. | : 

16. Maps-showing canals, ditches, or reservoirs wholly ih et oa 
upon wnsurveyed lands may be received and placed on file veyed Jana. 

in the General Land Office and the local land office of the 
district in which the same is located, for general informa- 
tion, and the date of filing will be noted thereon; but the 
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same will not be submitted to nor approved by the Secre- 
tary of the Interior, as the act makes no provision for the 
approval of any but maps showing the location in connec- 
tion with the public surveys. The filing of such maps 
will not dispense with the filing of maps after the survey 
of the lands and within the time limited in the act grant- 
ing the right of way, which map, if in all respects regular 
when filed, will receive the Secretary’s approval. 

17. In filing such maps the initial and terminal points 
will be fixed as indicated in paragraphs 12 and 13. 

Connections 18, Whenever the line of survey crosses a township or 
with public sur- 
vey corners. section line of the public survey, the distance to the near- 
-est existing corner should be ascertained and noted. In 
the case of a reservoir the distance must not be measured 
across an area which will be covered with water when the © 
reservoir is in use. The map of the canal, ditch, or res- 
ervoir must show these distances, and the field notes must 
give the points of intersection and the distances. When 
corners are destroyed by the canal or reservoir, proceed 
as directed in paragraphs 21 and 22. 
natcn & ¢ 19, The map must bear a statement of the width of each 
canal, ditch, or lateral at high-water line. If not of uni- 
form width, the limits of the deviations from it must be 
clearly defined on the map. ‘The field notes should 
record the changes in such a manner as to admit of exact 
location on the ground. In the case of a pipe line, the 
py’ Fs diameter of the pipe should be stated. The map must 
show the source of water supply. 

20). In applications for right of way for a reservoir, the 

roe acity Of canacity of the reservoir must be stated on the map in 

acre-feet (i. e., the number of acres that will be covered 

1 foot in depth by the water it will hold; 1 acre-foot is | 

io of sup- 43,560 cubic feet). The map must show the source of 

Heightof dam. water supply for the reservoir and the location and height 
of the dam. 

21. Whenever a corner of the public survey will be 
covered by earth or water, or otherwise rendered useless, 
marked monuments (one on each side of destroyed corner) 
must be set on each township or section line passing | 
through, or one on each line terminating at, said corner. 

urmitness mou-'These monuments must comply with the requirements for 
ctrven comers, Witness corners of the Manual of Surveying Instructions. 
issued by this office, and must be at such distance from 
the works as to be safe from interference during the con- 
struction and operation of the same. In case two or more 
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consecutive corners on the same line are destroyed, the « 
monument shall be set as required in the Manual for the 
nearest corner on that line to be covered. 

22. The line on which such monument is set will be ,,Mgped oh et 
determined by running a random line from the corner to BES. mon 
be destroyed to the first existing corner on the line to be 
marked by the monument, setting on the random linea 
temporary mark at the distance of the proposed monument. . 

If the random line strikes the corner run to, the monnu- 
ment will be established at the place marked; if the ran- 
‘dom line passes to one side of the corner, the north and 

south or east and west distance to it will be measured and 
_ the true course calculated. “The proper correction of the 
temporary mark will then be computed and a permanent 
monument set in the proper place. The field notes for the , Field notes 
surveys establishing the monuments must be in duplicate 
and separate from those of the canal or reservoir, being 
certified by the surveyor under oath. They must comply 
with the form of field notes prescribed in the Manual of 
Surveying Instructions issued by this office. When appli- 
cation is made for a canal or reservoir which is constructed 
and in operation, the method to be adopted in setting the 
monuments, being governed by the special features of 
each case, must be left to the judgment of the surveyor. 

No field notes will be accepted unless the lines on which ,,Fie!4 notes 
the monuments are set conform to the lines shown by PUPHe surveys. | 
the field notes of the survey as made originally under the 

direction of this office, and unless the notes are in such 

form that the computation can be verified and the lines 

retraced on the ground. 

23. The engineer’s affidavit and applicant’s certificate Forms 3and 4. 
must both designate by termini (as in paragraphs 11 to 17, 
inclusive) and length each canal, ditch, or lateral, and by 
initial point and area each reservoir shown on a map, for 
which right of way is asked. This affidavit and this 
certificate (changed where necessary when an application 
is made by an individual or association of individuals) must 
be written on the map in duplicate. Applicants under the 
act of March 3, 1891, must include in the certificate (Form 
4) the statement: ‘‘And I further certify that the right of Purposes. 
way herein described is desired for the main purpose of 
irrigation,” or ‘‘for public purposes,” as the case may be. 

If for public purposes, the applicant should submit a sep- 
arate statement of the nature of the proposed use. (See 


Forms 3 and 4, page 521.) No changes or additions are jones? ™ 
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allowable in the substance of these forms, except when the 
facts differ from those assumed therein. 
24, When maps are filed, the register will note on each 
the name of the land office and the date of filing, over 
on aie ne PY his written signature. Notations will also be made on the 
records of the local land office, as to each unpatented tract 
affected, that application for right of way for a canal (or 
reservoir) is pending, giving date of filing and name of 
applicant. The register will certify on each map, over his 
written signature, that unpatented land is affected by the 
proposed right of way. The maps and field notes in dupli- 
cate, and any other papers filed in connection with the 
Rea ye application, will then be promptly transmitted to the Gen- 
warded. eral Land Office with report that the required notations — 
have been made on the records of the local land office. 
Any valid right existing at the date of the filing of the 
right of way application will not be affected by the filing 
orapprovalthereof. (See paragraph 2.) IZfno unpatented 
land is involved in the application, the local officers will 
reject it, allowing the usual right of appeal. 
Notations of 25. Upon the approval of a map of location by the Sec- 
a retary of the Interior, the duplicate copy will be sent to 
the local officers, who will mark upon the township plats 
the lines of the canals, ditches, or reservoirs, as laid down 
on the map. They will also note the approval in ink, on 
the tract books, opposite each tract marked as required by 
paragraph 24. 
26. When the canal, ditch, or reservoir is constructed, 
an affidavit of the engineer and certificate of the applicant 
(Forms 5 and 6) must be filed in the local office, in dupli- 
coeadenc? % cate, for transmission to this office. No new map will be 
rouuired: except in case of deviations from the right of 
way previously approved, whether before or after con- 
struction, when there must be filed new maps and field 
‘notes in full, as herein provided, bearing proper forms, 
changed to agree with the facts in the case. The map 
must show clearly the portions amended or bear a state- 
,Amended loca: ment describing them, and the location must be deseribed 
in the forms as the uneiea survey and the amended deti- 
nite location. In such cases the applicant must file a relin- 
quishment, under seal, of all rights under the former 
ar elinauish-approval as to the portions amended, said relinquishment 
to take effect when the map of umnenided definite location is 
approved by the honorable Secretary. If the canal or 
reservoir has been constructed on the location originally 
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approved, and is to be used until the canal or reservoir on 
the amended location is ready for use, the relinquishment 
may be made to. take effect upon the completion of the 
canal or reservoir on the amended location. 

27. The act approved February 26, 1897 (29 Stat. , 599), 
entitled ‘‘An act to provide for the use and occupation 
of reservoir sites reserved,” permits tbe approval of appli. 
cations under the above act of 1891 for right of way upon 
reservoir sites reserved under authority of the acts of 
October 2, 1888 (25 Stat., 505, 526), and August 30, 1890 
(26 Stat., 371, 391). The text of the act is as follows: 


Be wt enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That all reservoir sitesreserved Right of way 
or to be reserved shall be open to use and occupation under the right- dee tr sola 
of-way act of March third, eighteen hundred and ninety-one. And 
any State is hereby authorized to improve and occupy such reservoir 
sites to the same extent as an individual or private corporation, under . 
such rules and regulations as the Secretary of the Interior may pre- 
scribe: Provided, That the charges for water coming in whole or part 
from reservoir sites used or occupied under the provisions of this act 
shall always be subject to the control and regulation of the respective 
States and Territories in which such reservoirs are in whole or part 
situate. 


When an application is made under this act a reference 
to it should be added to Forms 4 and 6. In other respects 
the application should be prepared according to the pre- 
ceding regulations. 


OIL PIPE LINES. 


28. The act approved May 21, 1896 (29 Stat., 127), 
entitled ‘‘An act to grant right of way over the public 
domain for pipe lines in the States of Colorado and Wyo- 
ming,” is similar in its requirements to the right-of-way 
act of March 3, 1891, and the preceding regulations furnish 
full information as to the preparation of the maps and’ 
papers. Applicants will be governed thereby so far as 
they are applicable. 

29. The text of the act is as follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the right of way through _ Right of way 
the public lands of the United States situate in the State of Colorado oe a 
and in the State of Wyoming outside of the boundary lines of the _ | 
Yellowstone National Park is hereby granted to any pipe-line com- 
pany or corporation formed for the purpose of transporting oils, crude 
or refined, which shall have filed or may hereafter file with the Sec- 
retary of the Intsrior a copy of its articles of incorporation, and due 
proofs of its organization under the same, to the extent of the ground Extent 
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occupied by said pipe line and twenty-five feet on each side of the 
center line of the same; also the right to take from the public lands 
adjacent to the line of said pipe line material, earth, and stone necessary 
for the construction of said pipe line. 

Filing of map. Sxc. 2. That any company or corporation desiring to secure the 
benefits of this act shall, within twelve months after the location of 
ten miles of the pipe line if the same be upon surveyed lands; and if 
the same be upon unsurveyed lands, within twelve months after the 
survey thereof by the United States, file with the register of the land 
office for the district where such land is located a map of its line, and 
upon the approval thereof by the Secretary of the Interior the same 
shall be noted upon the plats in said office, and thereafter all such 
lands over which such right of way shall pass shall he a ala of 
subject to such right of way. . 

Forfeiture. Sec. 3. That if any section of said pipe line shall not be completed 
within five years after the location of said secticn the right herein 
granted shall be forfeited, as to any incomplete section of said pipe 
line, to the extent that the same is not completed at the date of the 
forfeiture. 

pane and ex- §xc. 4. That nothing in this act shall authorize the use of such 
. right of way except for the pipe line, and then only so far as may be 
necessary for its construction, Triad SnenICe, and eare. 


RESERVOIRS FOR WATERING STOCK. 


30. The act approved January 13, 1897 (29. Stat., 484.) 
entitled ‘‘An act providing for the location and purchase 
of public lands for reservoir sites,” 1s as follows: 


Be it enacted by the Senate and House of Representatives of the United — 

Reservoirs for States of America in Congress assembled, That any person, live-stock 
storing water for ‘ ; P ‘ ° 

live stock, company, or transportation corporation engaged in breeding, grazing, 

driving, or transporting live stock may construct reservoirs upon 

unoccupied public lands of the United States, not mineral or other- 

wise reserved, for the purpose of furnishing water to such live stock, 

and shall have control of such reservoir, under regulations prescribed 

by the Secretary of the Interior, and the lands upon which the same 


Not exceeding is constructed, not exceeding one hundred and sixty acres, so long as 


a ata such reservoir is maintained and water kept therein for such purposes: 
Reservoir not Provided, That such reservoir shall not be fenced and shall be open 
fence: to the free use of any person desiring to water animals of any kind. 


ee aan Sec, 2. That any person, live-stock company, or corporation desir- 
declaratory statement in the United States land. office in the district 
where the land is situated, which statement shall describe the land 
where such reservoir is to be or has been constructed; shall state 
what business such corporation is engaged in; specify the capacity of 
the reservoir in gallons, and whether: such company, person, or cor- 
poration has filed upon other reservoir sites within the same county; 
and if so, how many. | 
een Sec. 3. That at any time after the completion of such reservoir or | 
‘“ reservoirs which, if not completed at the date of the passage of this 
act, shall be constructed and completed within two years after filing 
such declaratory statement, such person, company, or corporation 


ing to avail themselves of the provisions of this act shall file a 


~! 


Q 
DECISIONS RELATING TO THE PUBLIC LANDS. 51 


shall have the same accurately surveyed, as hereinafter provided, and 

shall file in the United States land office in the district in which such 

reservoir is located a map or plat showing the location of such reser- 

voir, which map or plat shall be transmitted by the register and 

receiver of said United States land office to the Secretary of the Inte- 

rior and approved by him, and thereafter such land shall be reserved 

from sale by the Secretary of the Interior so long as such reservoir is Maintenance 

kept in repair and water kept therein. eam 
Sec. 4. That Congress may at any time amend, alter, or repeal this 

act. 

31. Although the title indicates that lands are to be No lands sold. 
sold for reservoir sites, the act does not provide for the - 
sale of any lands, and therefore no lands can be sold under 
its provisions. The act, however, directs the Secretary 
of the Interior to reserve the lands from sale after the ap- 
proval of the map showing the location of the reservoir. 

32. Any person, live-stock company, or transportation , Declaratory 
corporation engaged in breeding, grazing, driving, or 
transporting live stock, in order to obtain the benefits of 
the act, must file a declaratory statement in the United 
States land office in the district where the land is located. 

33. When the applicant is a corporation it should file oe 
also a copy of its articles of incorporation and proofs of 
its organization, as required in paragraph 5, subdivisions 
1, 2, 8,4, 5,6, andi1. If these papers are filed with its | 
first declaratory statement, a reference thereto by its num- 
ber will be sufficient in any subsequent application by the 
company. | 

84, The declaratory statement must be made under oath 
and should be drawn in accordance with Form 9 (page 524), 
and must contain the following statements: 

First. The post-office address of the applicant; the ,Foim o1Sé 
county in which the reservoir is to be or has been con-™&-. 
structed; the description by the smallest legal subdivi- 
sions (40-acre tracts or lots) of the land sought to be re- 
served, under no circumstances exceeding 160 acres; that 
the land is not occupied or otherwise claimed; that to the 
best of the applicant’s knowledge and belief the land is 
not mineral or otherwise reserved; the business of the 
applicant, including a full and minute statement of the 
extent to which he is engaged in breeding, grazing, driv- 
ing, or transporting live stock, giving the number and 
kinds of such stock, the place where they are being bred 
or grazed, and whether within an enclosure or upon unen- 
closed lands, and also from where and to where they are 
being driven or transported; the amount and description 


7 
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Location, etc., 


of reserv oir. 


Other deelara- 


tory statements. 


Notations by 
local land office. 


Fees. 


Capacity of res; 
ervolr and area 


reserved. 


Restrictions in 
locations of res- 


ervolrs. 


of the land owned or claimed by the applicant in the vi- 
cinity of the proposed reservoir; that no part of the land 
sought to be reserved is or will be fenced, but the same 
will be kept open to the free use of any person desiring to 
water animals of any kind; and that the lands so sought to 
be reserved are not, by reason of their proximity to other 
lands reserved for reservoirs, excluded from reservation 
by the regulations and rulings of the land department. — 
Second. The location of the reservoir described by the 
smallest legal subdivisions (40-acre tracts or lots), its 


area in acres, its capacity in gallons, the source from which ~~ 


water is to be obtained for such reservoir, whether there 
are any streams or. springs within 2 eles of the land 
sought to be reserved, and if so, where. 

Third. The number, locatiea, and area of all other res- 
ervoir sites filed upon by the applicant, especially desig- 
nating those located in the same county. 

35. Upon the filing of such declaratory statements there — 
will be noted thereon the date of filing over the signature 
of the officer receiving it, and they will be numbered in 
regular order, beginning with No. 1. The register will 
make the usual notations on the records, in pencil, under 
the designation of ‘‘Reservoir Declaratory Statement, 
No. —,” adding the date of the act. For the filing of such. 
reservoir declaratory statement the local officers will be 
authorized to charge the usual fees. (Sec. 2238, U.S. Rev. 
Stat.) The declaratory statement will be forwarded with 
the regular monthly returns, with abstracts, in the usual 
manner. In acting upon these statements the following 
general rules will be applied: 

First. No reservation will be made for a reservoir con- 
taining less’ than 250,000 gallons, and for a reservoir of 
less than 500,000 gallons capacity not more than 40 acres 
can be reserved. Fora reservoir of 500,000 gallons and 
less than 1,000,000 gallons capacity not more than 80 acres 
can be reserved. Fora reservoir of 1,000,000 gallons and 
less than 1,500,000 gallons capacity not more than 120 
acres can be reserved. For a reservoir of 1,500,000 gal- 


lons capacity or more 160 acres may be reserved. 


Second. Not more than 160 acres shall be reserved for 
this purpose in any section. 

Third. Not more than 160 acres shall be reserved for 
this purpose In one group of tracts adjoining or corner- 
ing upon each other. 
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Fourth. A distance of one-half mile must be left between 
any two groups of tracts which aggregate more than 160 


~ acres. 


Fifth. The local officers will reject any reservoir declar- 
atory statement not in conformity with these rules. 

Sixth. Lands so reserved’ shall not be fenced, but shall ,2res5 not 8 
be kept open to the free use of any person desiring to water ee ee 
animals of any kind. If lands so reserved are at any 
time fenced or otherwise inclosed, or if they are not kept 
open to the free use of any person as aforesaid desiring to 
- water animals of any kind, or if the reservoir applicant 
attempts to use them for any other purpose, or if the res- 
ervation is not obtained for the bona fide and exclusive 
purpose of constructing and maintaining a reservoir 
thereon according to law, the declaratory statement, upon 
any such matter being made to duly appear, will be can- 
celed and all rights thereunder be declared at an end. : 

Seventh. Notwithstanding the action of the local offi- 809 ‘i & 
cers in accepting any such declaratory statement the Com- 
missioner of the General Land Office will reject the same 
if upon considering the matters set forth therein it does 
not appear that the declaratory statement is filed in good 
faith for the sole purpose of accomplishing what the law 
authorizes to be done. 

36. The reservoir, if not completed at the date of the Construction. 
act, shall be completed and constructed within two years 
after the filing of the declaratory statement, otherwise the 
declaratory statement will be subject to cancellation. 

37. After the construction and completion of the reser- | Map and acle 
voir the applicant shall have the same accurately surveyed * structed - Keser- 
and mapped, in accordance with the instructions of para- 
graphs 7 to 24, inclusive, so far as they are applicable. 

The map and field notes which are not to be prepared in 
duplicate must be filed in the proper local office. The map 
must bear Forms 10 and 11 (page 525), and the field notes 
must be sworn to by the surveyor. 
38. When the map, field notes, and other papers have , Notations by 
n ce, 
been filed in the local office the date of filing will be noted 
thereon and the proper notations will be made on the local 
office records, as in the case of the declaratory statement. 
The maps and papers will then be promptly for warded to 
this office. 

39. The map and papers will be examined by this office 

as to their compliance with the law and the regulations, 
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and to determine whether the amount of land desired is 
warranted by the showing made in the application. If 

Approval. found satisfactory they will be submitted to the honorable 
Secretary, and upon approval the lands shown to be nec- 
essary for the proper use and enjoyment of the reservoir 

Reservation. will be reserved from other disposition so long as the 
reservoir is maintained and water kept therein for the 
purposes named in the act. 

40. Upon the receipt of notice of such reservation from 
this office the local officers will make the proper notations 
on their records and report the making thereof promptly 
to this office. 

41. In order that this reservation shall be eonuiaied it 
is necessary that the reservoir ‘‘shall be kept in repair 
and water kept therein.” For this reason the owner of 
the reservoir will be required during the month of Jan- 

of ero uary of each year to file in the local office an affidavit to 
the effect that the reservoir has been kept in repair and 
water kept therein during the preceding year, and that 

' all the provisions of the act have been complied with; 

swore ly Form 12 (page 526) will be used for this affidavit. Upon 
failure to file such affidavit steps will be taken looking to 
the revocation of the reservation of the lands. 

a eeervor eg «42. If the reservoir is located on unsurveyed land, the 

land. declaratory statement may be filed, the lands palng 
described as closely as practicable. 

yg urpose of 49.16 duty of this office in examining the maps and 

ese regula- 

tions. papers of all these applications is to ascertain whether the 
provisions of the acts of Congress are properly complied. 
with; whether the proposed works are described in such 
a manner that the benefits to be granted under the various 
acts are defined so as to avoid future uncertainty; and 
whether the rights of other grantees of the Government 
are properly protected from interference. The above 
regulations are made for these purposes. 

44, The widely different conditions to be considered in 
the operations proposed by the applicants make it impos- 
sible to formulate regulations that will furnish this office 

Additionaldata with the data necessary in all cases. This office will there- 
ealled for i 
needed. fore call for additional information whenever necessary 

for the pr oper consideration of any particular case. 
Bincer Hermann, 
Commissioner. 


Approved June 26, 1902.. 


K. A. Hrrencock, 
Secretary. 
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FORMS FOR “DUE PROOFS” AND VERIFICATION OF MAPS 
OF RIGHT OF WAY FOR CANALS, DITCHES, AND RESER- 
VOIRS. 

Form 1. 








I, , secretary (or president) of the Company, do hereby 
certify that the organization of said company has been completed; that the company 
is fully authorized to proceed with construction according to the existing Jaws of 
the State (or Territory) of , and that the copy of the articles of association (or 
incorporation) of the company filed in the Department of the Interior is a true and 
correct copy of the same. 

In witness whereof I have hereunto set my name and the comnorale seal of the | 
company this day of , in the year 19—, ; 

[Seal of company. ] : 

— of the Company. 


























Form 2. 


I, , do certify that I am the president of the Company, 
and that the ‘llewine | is a true list of the officers of the said company, with the full 
name and official designation of each, to wit: (Here insert the full name and official 
designation of each officer. 

- In witness whereof I have hereunto set my name and the corporate seal of the 
company this day of , in the year 190—. 
[Seal of company. | 





























President of the Company. 


Form 3. 





STATE OF ; 
County of 





paae 

, being duly sworn, says he is the chief engineer of (or the person 
employed to make the survey by) the Company; that the survey of 
said company’s (canals, ditches, and reservoirs), described as follows: (Here describe 
each canal, ditch, lateral, and reservoir for which right of way is asked, as required 
by paragraph 23, being a total length of canals, ditches, and laterals of miles, 
and a total area of reservoirs of acres), was made by him (or under his direc- 
tion) as chief engineer of the company (or as surveyor employed by the company, 
and under its authority, commenced on the day of , 19—, and ending on 
the day of ,19—, and that the survey of the said (canals, ditches, laterals, 
and reservoirs) accurately represents (a proper grade line for the flow of water, and 
accurately represents a level line, which is the proposed water line of the said reser- 
voir), and that such survey is accurately represented upon this map and by the 
accompanying field notes. And no lake or lake bed, stream or stream bed, is used 
for the said (canals, ditches, laterals, and reservoirs) except as shown on this map. 






































? 


rt 
. 

















Sworn and subscribed to before me this —— day of , 19—~. 
[SEAL. | : 
Notary Public. 
Form 4. 
I, , do hereby certify that I am president of the Com- 








pany; that 








, who subscribed the accompanying affidavit, is the chief 
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engineer of (or was employed to make the survey by) the said company; that the 
survey of the said (canals, ditches, laterals, and reservoirs), as accurately repre- 
' sented on this map and by the accompanying field notes, was made under authority 
of the company; that the company is duly authorized by its articles of inecorpora- 
tion to construct the said (canals, ditches, laterals, and reservoirs) upon the location 
shown upon this map; that the said (canals, ditches, laterals, and reservoirs), as 
represented on this map and by said field notes, was adopted by the company, by 
resolution of its board of directors, on the —— day of ~, 19—, as the definite 
location of the said (canals, ditches, laterals, and reservoirs) described as follows— 
(describe as in Form 3)—and that no lake or lake bed, stream or stream bed, is used 
for the said (canals, ditches, laterals, and reservoirs) except as shown on this map; 
and that the map has been prepared to be filed for the approval of the Secretary of 
- the Interior, in order that the company may obtain the benefits of @ (sections 18 to 
21, inclusive, of the act of Congress approved March 3, 1891, entitled ‘‘An act to . 
| repeal timber-culture laws, and for other purposes,’’ and section 2 of the act approved 
May 11, 1898); and I further certify that the right of way herein described is desired 
for the main purpose of irrigation. ? 























Attest: ; 
President of the Company, 
[Seal of company. ] 7 
Secreiary. 
es Form 5. , 
STATE OF —, 
County of , 88. 











eine duly sworn, says that he is the chief engineer of (or was 
employed to Sonstriict) the (canals, ditches, laterals, and reservoirs) of the 
Company; that said (canals, ditches, laterals, and reservoirs) have been constructed 
under his supervision, as follows: (Describe as required in paragraph 23) a total 
length of constructed (canals, ditches, and laterals) of miles, and a total area 
of constructed reservoirs of acres; that construction was commenced on the 
— day of , 19—, and completed on the —— day of , 19—-; that the 
constructed (canals, ditches, Jaterals, and reservoirs), as aforesaid, conform to the 
map and field notes which received the approval of the Secretary of the pnenor on. 






































a —— day of , 19—. 
Sworn and subscribed to before me this —— day of 19— 
[SEAL. ] , 
Notary Pubhe. 
Form 6. 
I, , do certify that [am the president of the Company; that the 


(canals, ditches, laterals, and reservoirs) described as follows (describe asin Form 5) . 
were actually constructed as set forth in the accompanying affidavit of 
chief engineer (or the person employed by the company in the premises), and on the 
exact location represented on the map and by the field notes approved by the Secre- 
tary of the Interior, on the —— day of , 19—; and that the company has in all 








2 





a Here insert the description of the act of Congress under which the application is made when ifled 


under some other act than that of 1891 and 1898. 
aOr ‘for public purposes,” as the case may be, see paragraph 23, 
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things complied with the requirements of the act of Congress! (March 8, 1891, grant- 
ing right of way for canals, ditches, and reservoirs through the public lands of the 
United States). 


President of the 





3 


Company. 





Attest: | 
[Seal of company. | —— 





? 
Secretary. 


Form 7. 


[Under act February 15, 1901. ] 
STaTE orf ———., : 

County of » 88: 
, being duly sworn, says he is the chief engineer of (or the person 
employed by) the company, under whose supervision the survey was made 
of the grounds selected by the company for structures for electrical purposes 
under the act of Congress approved February 15, 1901, said grounds being situated 
in the quarter of the —— quarter of section ——, township , range : 
principal meridian; that the accompanying drawing ‘correctly represents 
the locations of the said structures; and that in his belief the structures represented 
are actually and to their entire extent required for the necessary uses contemplated © 
by the said act of February 15, 1901 (31 Stat., 790). 


























ee and 














| Chief Engineer. 
Subseribhed and sworn to before me this day of , 190-. 
— [sean | 
Notary Public. 
| Form 8. 
| [Under act of February 15, 1901.] 
I, — , do hereby certify that I am the president of the company; 











that the survey of the structures represented on the accompanying drawing was 
made under authority and by direction of the company, and under the supervision 
of , its chief engineer (or the person employed in the premises), whose affi- 
davit precedes this certificate; that the survey as represented on the accompanying 
drawing actually represents the structures required in the quarter of the 
quarter of section , of township , of range ) ———- principal meridian, 
for electrical purposes, under the act of Congress, approved February 15, 1901; and that 
the company, by resolution of its board of directors, passed on the —— day of ; 
190-, directed the proper officers to present the said drawing for the approval of the 
Secretary of the Interior, in order that the company may obtain the use of the 
grounds required for said structures, under the provisions of said act approved 
February 15, 1901 (31 Stat., 790). 
































? 


President of the Company. 





[Seal of the company. ] 
Attest: 


at 





? 
— Seeretary. 


1 Here insert the description of the act of Congress under which the application is made, when filed 
under some other act than that of 1891. 
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Form 9. 


Reservoir declaratory statement. 
[Under act of Jan. 13, 1897 (29 Stat., 484).] 














Res. D. 8. | LAND OFFICE AT : 
No. ——. = ; , 19—. 
I, , of , do hereby certify that I am president of the com- 











pany, and on behalf of said company, anu under tts authority, do hereby apply for the 
reservation of land in County, State of , for the construction and use of 
a reservoir for furnishing water for live stock under the provisions of the act of Janu- 
ary 18, 1897 (29 Stat., 484). The location of said reservoir and of the land. necessary 
for its use, is as follows: of section in township , of range —— M., 
containing acres, | , 

I hereby certify that to the best of my knowledge and belief the said land is not 
occupied or otherwise claimed, is not mineral or otherwise reserved, and that the said 
reservoir is to be used in connection with the business of the applicant of 




















The land owned or claimed by the applicant within the vicinity of the said reservoir 
(within three miles) is as follows: 

I further certify that no part of the land to be reserved under this application is or 
will be fenced; that the same shall be kept open to the free use of any person desiring 
to water animals of any kind; that the land will not be used for any purpose, except 
the watering of stock; and that the land is not, by reason of its proximity to other 
lands reserved for reservoirs, excluded from reservation by the regulations and rulings 
of the land department. 

The water of said reservoir will cover an area of acres, in of section 
, in township , of range of said lands; the capacity of the reservoir will 
be gallons, and the dam will be feet high. The source of the water for 
said reservoir is so 


























and there are no streams or springs within two miles of the land to be reserved 
except as follows: ; 

The applicant has filed no other declaratory statements under this act except as 
follows: 









































No. —, land office, area to be reserved acres. 
No. ——, land office, area to be reserved ——— acres. 
No. ——, land office, area to be reserved. ——- acres. 
No. —~, land office, area to be reserved —— acres. 
No. —~, land office, area to be reserved —— acres. 
No. —-, land office, area to be reserved —— acres. 
No. ——, land office, area to be reserved —-— acres. 
No. ——~, land office, area to be reserved —— acres. 
No. —~, land office, area to be reserved —— acres. 
No. ——-, land office, area to be reserved acres. 
Total, acres, of which Nos. are located in said county. 








And I further certify that it is the bona fide purpose and intention of this applicant 
to construct and complete said reservoir and maintain the same in accordance with 
the provisions of said act of Congress and such regulations as are or may be prescribed 
thereunder. 

[Seal of company. ] —_- 

Attest: 








3 
Secretary. 
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STATE OF ; 

County of ieee” 
, being duly sworn, deposes and says that thestatements herein made 
are true to the best of his knowledge and belief. 




















Sworn to and subscribed before me this —— day of , In the year 19—. 


[SEAL. ]. 








Notary Publee. 


Notze.—When the applicant is a corporation the form should be executed by its president, underits 
seal, and attested by its secretary. When the applicant is not a corporation or an association of indi- 
viduals, strike out the words in italics. 


LAND OFFICE at 





, 19—. 

1, , register of the land office, do hereby certify that the foregoing 
application is for the reservation of lands subject thereto under the provisions of the 
act of January 13, 1897; that there ia no prior valid adverse right to the same; and 
that the land is not, by reason of its proximity to other lands reserved for reservoirs, 
excluded from reservation by the regulations and rulings of the land department. 

Fees, $ paid. | ; 




















3 
Register. 


The description of the business of the applicant should include ‘‘a full and minute 
statement of the extent to which he is engaged in breeding, grazing, driving, or 
transporting live stock, giving the number and kinds of such stock, the place where 
they are being bred or grazed, and whether within an inclosure or upon uninclosed 
lands, and also from where and to where they are being driven or transported.”’ 


Circular June 23, 1899. 


Form 10. 
STATE OF : 
County of 








, 88: 

, being duly sworn says that he is the person who was employed to 
make the survey of a reservoir covering an area of acres, the initial point of the 
survey being (here describe as required by paragraph 23); said reservoir having 
been constructed upon the quarter of the quarter of section , township 
, range ——, principal meridian, as proposed by reservoir declaratory 
statement, No. ——, which was filed in the local land office at , under the pro- 
visions of the act of January 13, 1897 (29 Stat., 484); that the said survey was made 

































































on the day of , 190-; that the dam and ali necessary works have been 
constructed in a substantial manner; that the reservoir has a capacity of gal- 
lons, and at the time of said survey contained -gallons of water. 

Sworn and subscribed to before me this day of , 190-. 

[SEAL. | ; 

Notary Public. 
Form 11, 

I, , do certify that Iam the president of the - - company which 

filed (or that I am the person who filed) reservoir declaratory statement, No. ——, in 





the local land office at — ; that the reservoir proposed has been constructed upon 
the —— quarter of the —— quarter of section ——, township ———, range —, 
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principal meridian, covering an area of acres, the initial point of the survey 
being (describe as in Form 10); that the dam and all necessary works have 
been constructed in a substantial manner in good faith in order that the reservoir 
may be used and maintained for the purposes, and in the manner prescribed by the 
said act of January 138, 1897 (29 Stat., 484), the provisions of which have been and 
will be complied with in all respects. | 

[Seal of company, | 























: 3 
Attest: — President of the Company. 
Secretary. 
Form 12. 
STATE OF 
| County of , 88: 


, being daly sworn deposes and says that heis the president of the 
company syhich filed (or that he is the person who filed) reservoir declaratory 
statement, No. ——, in the local land office at ; that the reservoir constructed 
in pursuance thereof, as heretofore certified, has been kept in repair; that water has 
been kept therein to the extent of not less than - gallons during the entire 
calendar year of 190-; that neither the reservoir nor any part of the land reserved 
for use in connection therewith is or has been fenced during said years, and that 
the said company has in all things complied with the provisions of the act of Janu-— 
ary 18, 1897 (29 Stat., 484). 


























President of Company. 
Sworn and subscribed to before me this —— day of -, 190-. 


[SEAL. | 











? 
oe | Notary Public. 


REVISED RULES OF PRACTICE. 


Approved July 15,1901. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., June 26, 1901, 

SIR: I have the honor to submit herewith for your consideration 
und approval, if found satisfactory, a revised draft of the rules of 
practice in cases before the district land offices, the General Land 
Office, and the Department of the Interior. - 

It will be observed upon examination that aside from the incorpo- 
ration therein of the new rule 83, and the recently amended rules 
17, 44, and 91, this edition makes no change in any of the rules except 
that rule 42 has been so modified as to make it recite the provisions 
of the circular of April 18, 1899, which dispensed with the signing of 
the testimony by the witnesses under certain circumstances. 

Very respectfully, 
? BINGER HERMANN, 
| Commissioner. 
The SECRETARY OF THE INTERIOR. 





DEPARTMENT OF THE INTERIOR, 
Washington, July 15, 1901. 
str: I have examined the revised draft of the rules of practice in 
cases before the district land offices, the General Land Office, and the 
Department of the Interior, submitted with your inclosure of June 
26, 1901, and return the same herewith duly approved. 
Very respectfully, 
EK. A. HITCHCOCK, 
| | Secretary. 
The COMMISSIONER OF THE GENERAL LAND OFFICE. 


DEPARTMENT OF THE INTERIOR, 
Washington, July 15, 1901. 

The following rules of practice for the government of proceedings 
in this Department and subordinate offices in land cases, together 
with regulations governing the recognition of agents, attorneys, and 
other persons to represent claimants, are hereby prescribed, to take 
effect this day, except rule 91. 

_ None of said rules shall be construed to deprive the Secretary of 
the Interior of the exercise of the directory and supervisory powers 
conferred upon him by law. 

Proceedings under former rules of practice will not be prejudiced 
by anything herein contained. 
. K. A. HITCHCOCK, 

Secretary. 
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L. 
PROCEEDINGS BEFORE REGISTERS AND RECEIVERS. 


1.—Initiation of contests. 


RULE 1.—Contests may be initiated by an adverse party or other _ 
person against a party to any entry, filing, or other claim under laws 
of Congress relating to the public lands, for any sufficient cause 
affecting the legality or validity of the claim. 

RULE 2.—In every case of application for a hearing an affidavit 
must be filed by the contestant with the register and receiver, fully 
setting forth the facts which constitute the grounds of contest. When 
the contest is against the heirs of a deceased entryman, the affidavit 
shall state the names of all the heirs. If the heirs are nonresident or 
unknown, the affidavit shall set forth the fact and be corroborated 
with respect thereto by the affidavit of one or more persons. : 

RULE 3.—Where an entry has been allowed and remains of record 
the affidavit of the contestant must be accompanied by the affidavits 
of one or more witnesses in support of the allegations made. 


2.—Hearings in contested cases. 


RULE 4.—Registers and receivers may order hearings in all cases 
wherein entry has not been perfected and no certificate has been 
issued as a basis for patent. 

RULE 5.—In case of an entry or location on which final certificate 
has been issued the hearing will be ordered only by direction of the 
Commissioner of the General Land Office. | 

RULE 6.—Applications for hearings under Rule 5 must be trans- 
mitted by the register and receiver, with special report and recom- 
mendation, to the Commissioner for his determination and instructions. 


3.—Notice of contest. 


RULE 7.—At least thirty days’ notice shall be given of all hearings 
before the register and receiver unless by written consent an earlier 
day shall be agreed upon. 

RULE 8.—The notice of contest and hearing must conform to the 
following requirements: 

1. It must be written or printed. 

2. It must be signed by the register and receiver, or by one of them. 

3. It must state the time and place of hearing. 

4. It must describe the land involved. : 

5. It must state the register and receiver’s number of the entry and 
the land office where and the date when made, and the name of the 
party making the same. | 
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6. It must give the name of the contestant and briefly state the 
grounds and purpose of the contest. 
7. It may contain any other information pertinent to the contest. 


HOW TRANSFEREES AND ENCUMBRANCERS MAY ENTITLE THEMSELVES 
TO NOTICE OF CONTEST OR OTHER PROCEEDINGS. 


RULE 83.—Transferees and encumbrancers of land, the title to 
which is claimed or is in process of acquisition under any public-land 
law, shall, upon filing notice of the transfer or encumbrance in the 
district land office, become entitled to receive and be given the same 
notice of any contest or other proceeding thereafter had affecting such 
land which is required to be given the original claimant. Every such 
notice of a transfer or encumbrance must be forthwith noted upon 
the records of the district land office and be promptly reported to the 
General Land Office, where like notation thereof will be made. 


4,— Service of notice. 


RULE 9.—Personal service shall be made in all cases when pos- 
sible if the party to be served is resident in the State or Territory in 
which the land is situated, and shall consist in the delivery of a copy 
of the notice to each person to be served. When the contest is against 
the heirs of a deceased entryman, the notice shall be served on each 
heir. If the heirs of the entryman are nonresident or unknown, notice 
may be served upon them by publication as hereinafter provided. If 
the person to be personally served is an infant under fourteen years 
of age or a person who has been legally adjudged of unsound mind, 
service of notice shall be made by delivering a copy of the notice to 
the statutory guardian or committee of such infant or person of 
unsound mind, if there be one; if there be none, then by delivering 
a copy of the notice to the person having the infant or person of 
unsound mind in charge. 

RULE 10.—Personal service may be executed by any officer or 
person. 

RULE 11.—Notice may be given by publication only when it is shown 
by affidavit presented on behalf of the contestant and by such other 
evidence as the register and receiver may require that due diligence 
has been used and that personal service can not be made. The afifi- 
davit must also state the present post-office address of the person 
intended to be served, if it is known to the affiant, and must show 
what effort has been made to obtain personal service. 

RULE 12.—When it is found that the prescribed service can not be 
had, either personal or by publication, in time for the hearing pro- 
vided for in the notice, the notice may be returned prior to the time 
fixed for the hearing, and a new notice issued fixing another time of 
hearing, for the proper service thereof, an affidavit being filed by the 
contestant showing due diligence and inability to serve the notice in 
time. | 
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5.—Notice by publication. 


RULE 13.—Notice by publication shall be made by advertising the 
notice at least once a week for four successive weeks in some news- 
paper published in the county wherein the land in contest lies; and 
if no newspaper be published in such county, then in the newspaper 
published in the county nearest to such land. The first insertion 
shall be at least thirty days prior to the day fixed for the hearing. 

RULE 14.—Where notice is given by publication a copy thereof shall, 
at least thirty days before the date for the hearing, be mailed, by 
registered letter, to each person to be so notified at the last address, if 
any, given by him as shown by the record, and to him at his present 
address named in the affidavit for publication required by Rule 11, if 
such present address is stated in such affidavit and is different from 
his record address. Ifthere benosuch record address and if no present 
~ address is named in the affidavit for publication, then a copy of the 
notice shall be so mailed to him at the post-office nearest to the land. 
A copy of the notice shall also be posted in the register’s office for a 
period of at least thirty days before the date for the hearing and still 
another copy thereof shall be posted in a conspicuous place upon the 
land for at least two weeks prior to the date set. for the hearing. 
When notice of proceedings commenced by the Government against 
timber and stone entries is given by publication the posting of notices 
upon the land will not be required. 


6.—Proof of service of notice. 


RULE 15.—Proof of personal service shall be the written acknowl- 
edgment of the person served or the affidavit of the person who served 
the notice attached thereto, stating the time, place, and manner of | 
service. | | , 

RULE 16.—When service is by publication, the proof of service 
shall be a copy of the advertisement, with the affidavit of the pub- 
lisher or foreman attached thereto, showing that the same was suc- 
cessively inserted the requisite number of times, and the date thereof. 


7.—Notice of proceedings. 


RULE 17.—Notice of motions, proceedings, orders, and decisions 
shall be in writing, and may be served personally or by registered 
letter mailed to the last address, if any, given by or on behalf of the 
party to be notified, as shown by the record, and if there be no such 
record address, then to the post-office nearest to the land; and in all 
those contest cases where notice of contest is given by registered mail 
under Rule 14, and the return of the registry receipt shows such 
notice to have been received by the contestee, the address at which 
the notice was so received shall be considered as an address given by 
the contestee, within the meaning of this rule. (See Rule 83.) 
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RULE 18.—Proof of service by mail shall be the affidavit of the 
person who mailed the notice, attached to the post- -office oe for 
the registered letter. . | 
8.—Rehearings. 


2 


RULE 19.—Orders for rehearing must be brought to the notice of 
the parties in the same manner as in ease of original proceedings. 


9,—Continuances. 


RULE 20.—A postponement of a hearing to a day to be fixed by the 
register and receiver may be allowed on the day of trial on account of 
the absence of material witnesses, when the party asking for the con- 
tinuance makes an affidavit before the register and receiver showing— 

1. That one or more of the witnesses in his behalf is absent without 
his procurement or consent; | 

.2, The name and residence of each witness; 

3. The facts to which they would testify if present; 

4. The materiality of the evidence; 

5. The exercise of proper diligence to procure the attendance of 
the absent witnesses; and 

6. That affiant believes said witnesses can be had at the time to 
which it is sought to have the trial postponed. 

Where hearings are ordered by the Commissioner of the General 
Land Office in cases to which the United States is a party, continu- 
ances will be granted in accordance with the usual practice in United - 
- States cases in the courts, without requir ing an affidavit on the part 
of the Government. 

RULE 21.—One continuance only shall be allowed to either party on 
account of absent witnesses, unless the party applying for a further 
continuance shall at the same time apply for an order to take the depo- 
sitions of the alleged absent witnesses. 

RULE 22.—No continuance shall be granted when the opposite party 
shall admit that the witnesses would, if present, testify to the state- 
ment set out in the application for continuance. 


10.—Depositions on interrogatories. 


RULE 23.—Testimony may be taken by deposition in the following 
cases: | | 

1. Where the witness is unable, from age, infirmity, or sickness, or 
shall refuse, to attend the hearing at the local land office. 

2, Where the witness resides more than fifty miles from the place 
- of trial, computing distance by the usually traveled route. 

3. Where the witness resides out of or is about to leave the State 
or Territory, or is absent therefrom. 

4. Where from any cause it is apprehended that the witness nay be 
unable or will refuse to attend, in which case the deposition will be 
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used only in event that the personal attendance of the witness can 
not be obtained. 

RULE 24.—The party desiring to take a deposition under Rule 23 
must comply with the following regulations: 

1. He- must make affidavit before the register or receiver, setting 
forth one or more of the above-named causes for taking such deposi- 
tion, and that the witness is material. | 

2. He must file with the register and receiver the interrogatories to 
be propounded to the witness. 

3. He must state the name and residence of the witness. 

4, He must serve a copy of the interrogatories on the opposing party 
or his attorney. 

RULE 25.—The opposing party will be allowed ten days in which to 
file cross-interrogatories. 

RULE 26.—After the expiration of the ten days allowed for filing 
eross-interrogatories, a commission to take the deposition shall be 
issued by the register and receiver, which commission shall be accom- 
panied by a copy of all the interrogatories filed. 

RULE 27.—The register and receiver may designate any officer, 
authorized to administer oaths within the county or district where the 
witness resides, to take such deposition. 

RULE 28.—It is the duty of the officer before whom the deposition 
is taken to cause the interrogatories appended to the commission to 
be written out and the answers thereto to be inserted immediately 
underneath the respective questions, and the whole, when completed, 
is to be read over to the witness, and must be by him subscribed and 
sworn to in the usual manner before the witness is discharged. 

RULE 29.—The officer must attach his certificate to the deposition, 
stating that the same was subscribed and sworn to by the Spey . 
at the time and place therein mentioned. 

Rue 30.—The deposition and certificate, together with tie com- 
mission and interrogatories, must then be sealed up, the title of the 
cause indorsed on. the envelope, and the whole returned by mail or 
express to the register and receiver. : 

RuLE 31.—Upon receipt of the package at the local land office, the 
date when the same is opened must be indorsed on the envelope and 
body of the deposition by the local land officers. 

RULE 32.—If the officer designated to take the deposition has no 
official seal, a proper certificate of his official character, under seal, 
must accompany his return. | 

RULE 33.—The parties in any case may stipulate in writing to take 
depositions before any qualified officer, and in any manner.. 

RULE 34.—All stipulations by parties or counsel must be in writing, 
and be filed with the register and receiver. 
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11.—Oral testimony before officers other than registers and receivers. 


RULE 35.—In the discretion of registers and receivers testimony 
may be taken near the land in controversy before a United States 
commissioner, or other officer authorized to administer oaths, at a time 
and place to be fixed by them and stated in the notice of hearing. 

9. Officers taking testimony under the foregoing rule will be gov- 
erned by the rules applicable to trials before registers and receivers. 
(See Rules 36 to 42, inclusive.) 

3. Testimony so taken must be certified to, sealed up, and trans- 
mitted by mail or express to the register and receiver, and the receipt 
thereof at the local office noted on the papers, in the same manner as 
provided in case of depositions by Rules 29 to 32, inclusive. 

4. On the day set for hearing at the local office the register and 
receiver will examine the testimony taken by the officer designated, 
and render a decision thereon in the same manner as if the testimony 
had been taken before themselves. (See Rules 50 to 53, inclusive.) 

5. No charge for examining testimony in such cases will be made 
by the register and receiver. 

6. Officers designated to take testimony under this rule will be 
allowed to charge such fees as are properly authorized by the tariff of 
fees existing in the local courts of their respective districts, to be 
taxed in the same or equivalent manner as costs are taxed by reg- 
isters and receivers under Rules 54 to 58, inclusive. 

7, When an officer designated to take testimony under this rule, or 
when an officer designated to take depositions under Rule 27, can not 
act on the day fixed for taking the testimony or deposition, the testi- 
mony or deposition, as the case may be, will be deemed properly taken 
before any other qualified officer, at the same place and time, who may 
be authorized by the officer originally designated, or by agreement of 
parties, to act in the place of the officer first named. 


12.—Trials. 


RuLE 36.—Upon the trial of a cause, the register and receiver may 
in any case, and should in all cases when necessary, personally direct 
the examination of the witnesses, in order to draw from them all the 
facts within their knowledge requisite to a correct conclusion by the 
officers upon any point connected with the case. 

RULE 37.—The register and receiver will be careful to reach, if 
possible, the exact condition and status of the land involved by any 
contest, and will ascertain all the facts having any bearing upon the 
rights of parties in interest. 

RULE 38.—In preemption cases they will particularly ascertain the 
- pature, extent, and value of alleged improvements; by whom made, 
and when; the true date of the settlement of persons claiming; the 
steps taken to mark and secure the claim, and the exact status of the 
land at that date as shown upon the records of their office. 
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RULE 39.—In like manner, under the homestead and other laws, the 
conditions affecting the inception of the alleged right, as well as the 
subsequent acts of the respective claimants, must be fully and spe- 
cifically examined. , 

RULE 40.—Due opportunity will be allowed opposing claimants to 
coufront and cross-examine the witnesses introduced by either party. 

RULE 41.—No testimony will be excluded from the record by the 
register and receiver on the ground of any objection thereto; but when 
objection is made to testimony offered, the exceptions will be noted, 
and the testimony, with the exceptions, will come up with the case for 
the consideration of the Commissioner. Officers taking testimony will, 
however, summarily put a stop to obviously irrelevant questioning. 

RULE 42.—Upon the day originally set for hearing, and upon any 
day to which the trial may be continued, the testimony of all the wit- 
nesses present shall be taken and reduced to writing. When testi- 
mouy is taken in shorthand, the stenographer’s notes must be written 
out and the written testimony then and there subscribed by the wit- 
ness and attested by the officer before whom the same is taken, unless © 
the parties shall by proper stipulation in writing, filed with the record, 
mutually agree to the contrary, in which event the transcribed steno- 
graphic notes shall in all cases be accompanied by a certificate of the 
officer or officers before whom the testimony was taken showing that 


- the witnesses were each duly sworn before testifying, and also by the 


affidavit of the stenographer who took the testimony in shorthand that 

the purported transcription thereof is a true and correct statement of 

the testimony actually given by the witnesses after being duly sworn ~ 

at the hearing. | 3 
13.—Appeals. 

Rute 48.—Appeals from the final action or decisions of registers 
and receivers lie in every case to the Commissioner of the General 
Land Office. (Revised Statutes, sections 453, 2478.) 

In cases dismissed for want of prosecution the register and receiver 
will by registered letter notify the parties in interest of the action 
taken, and that unless within thirty days a motion for reinstatement 
shall be made, the default of the plaintiff will be final, and that no 
appeal will be allowed; which notice shall be given as provided in 
circular of October 28, 1886 (5 L. D., 204). 

If such motion for reinstatement be made within the time limited, 
the local officers shall take action thereon, and grant or deny it, as they 
deen. proper. If granted, no appeal shall lie. If overruled, the plain- 
tiff shall have the right of appeal, the time for which shall be thirty 
days, and run from the date of written notice to the plaintiff. 

RULE 44.—After hearing in a contest case has been had and closed, 
the register and receiver will, in writing, notify the parties in interest 
of the conclusions to which they have arrived, and that thirty days — 
are allowed for appeal from their decision to the Commissioner, the 
notice to be served personally or by registered letter, as provided in 
Rule 17, (See Rule 83.) 

RULE 45.—The appeal must be in writing or in print, and should 
set forth in brief and clear terms the specific points of eae was to 
the ruling appealed from. 
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RULE 46.—Notice of appeal and copy of specification of errors shall 
be served on appellee within the time allowed for appeal, and appellee 
shall be allowed ten days for reply before transmittal of the record to 
the General Land Office. 

RULE 47.—No appeal from the action or decisions of the register and 
receiver will be received at the General Land Office unless forwarded 
through the local officers. . 

_ RvuuLes 48.—In case of a failure to appeal from the decision of the 
local officers, their decision will be considered final as to the facts in 


the case and will be disturbed by the Commissioner only as follows: 


1. Where fraud or gross irregularity is suggested on the face of the 
papers. 

2, Where the decision is contrary to existing laws or regulations. 

3. In event of disagreeing decisions by the local officers. 

4, Where it is not shown that the party against whom the decision 
was rendered was duly notified of the decision and of his right of 
appeal. 

RULE 49.—In any of the foregoing cases the Commissioner will 
reverse or modify the decision of the loca] officers or remand the case, 
at his discretion. 

RULE 50.—Al1] documents once received by the local officers must 
be kept on file with the cases, and the date of filing must be noted 
thereon; and no papers will be allowed under any circumstances to be 
removed from the files or taken from the custody of the register and 


- receiver, but access to the same, under proper rules, so as not to inter- 


fere with necessary publie business, will be permitted to the parties in 
interest, or their attorneys, under the supervision of those officers. 


14.—Reports and opinions, 


_ RvLE 51.—Upon the termination of a contest, the register and 

receiver will render a joint report and opinion in the case, making full 
and specific reference to the popunes and annotations upon their rec- 
ords. 

RULE 52.—The -register and receiver will promptly forward their 
report, together with the testimony and all the papers in the case, to 
the Comniissioner of the General Land Office, with a brief letter of 
transmittal, describing the case by its title, the nature of the contest, 
and the tract involved. 

RULE 53.—The local officers will thereafter take no further action 
affecting the disposal of the land in Bs until instructed by the 
Commissioner. 

In all cases, however, where a contest has been brought against any 
entry or filing on the publie lands, and trial has taken place, the entry- 
man may, if he so desires, in neconnice with the provisions of the 
law under which he claims and the rules of the Department, submit 
final proof and complete the same, with the exception of the payment 
of the purchase money or commissions, as the case may be; said final 
proof will be retained in the local land office, and should the entry 
finally be adjudged valid, said final proof, if satisfactory, will be 
accepted upon the payment of the purchase money or commissions, 
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and final certificate will issue, without any further action on the part 
of the entryman, except the furnishing of a nonalienation affidavit 
by the entryman, or, in case of his death, by his legal representatives. 

In such cases the party making the proof, at the time of submitting 
the same, will be required to pay the fees for reducing the testimony 
to writing. 

15.—Taxation of costs. 

RULE 54.—Parties contesting preemption, homestead, or timber- 

eulture entries and claiming preference rights of entry under the 


second section of the act of May 14, 1880 (21 Stat., yt) must pay 


the costs of contest. 

RULE 55.—In other contested cases each party must pay the costs 
of taking testimony upon his own direct and cross-examination. 

RULE 56.—The accumulation of excessive costs under Rule 54 will 
not be permitted; but when the officer taking testimony shall rule that 
a course of examination is irrelevant and checks the same, under Rule 
41, he may, nevertheless, in his discretion, allow the same to proceed 
at the sole cost of the party making such examination. This rule 
will apply also to cross-examination in contests covered by the provi- 
sions of Rule 55; 

RULE 57.—-Where eantie contesting preemption, homestead, or 
timber-culture entries establish their right of entry under the preemp- 
tion or homestead laws of the land in contest by virtue of actual set- 
tlement and improvement, without reference to the act of May 14, 
1880, the cost of contest will be adjudged under Rule 55. 

RULE 58.—Registers and receivers will apportion the cost of contest — 
in accordance with the foregoing rules, and may require the party 
liable thereto to give security in advance of trial, by deposit or other- 
wise, in a Peaseiable sum or sums, for payment of the cost of tran-- 
scribing the testimony. 

RULE 59.—The cost of contest chargeable by registers and receivers 
are the legal fees for reducing testimony to writing. No other con- 
test fees or costs will be allowed to or charged by those officers directly 
or indirectly. 

RULE 60.—Contestants must give their own notices and pay the 
expenses thereof. 

RULE 61.—Upon the termination of a trial, any excess in the sum 
deposited as security for the costs of transcribing the testimony will 
be returned to the proper party. | | 

RULE 62.—When hearings are ordered by the Commissioner or by 
the Secretary of the Interior, upon the discovery of reasons for sus- 
pension in the usual course of examination of entries, the preliminary 
costs will be provided from the contingent fund for the expenses of 
local land offices. 

RULE 63.—The sista costs provided for by the preceding 
section will be collected by the register and receiver when the parties 
are brought before them in obedience to the order of hearing. 
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RULE 64.—The register and receiver will then require proper pro- 
vision to be made for such further notification as may become necessary 
in the usual progress of the case to final decision. 

RULE 65.—The register and receiver will append to their report in 
each case a statement of costs and the amount actually paid by each 
of the contestants, and also a statement of the amount deposited to 
secure the payment of the costs, how said sum was apportioned, and 
the amount returned, if any, and to whom. 


16.—Appeals from decisions rej ecting applications to enter public lands. 


RULE 66.—For the purpose of enabling appeals to be taken from 
the rulings or action of the local officers relative to applications to 
file upon, enter, or locate the public lands the following rules will be 
observed: | 

1. The register and receiver will indorse upon every rejected appli- 
cation the date when presented and their reasons for rejecting it. 

2. They will promptly advise the party in interest of their action 
and of his right of appeal to the Commissioner. 

3. They will note upon their records a memorandum of: the trans- 
action. 

‘RULE 67.—The party aggrieved will be allowed thirty days from 
receipt of notice in which to file his appeal in the local land office. 
Where the notice is sent by mail, five days additional will be allowed 
for the transmission of notice and five for the return of the appeal. — 

RULE 68.—The register and receiver will promptly forward the 
appeal to the General Land Office, together with a full report upon 
the case. 

RULE 69.—This report should recite all the facts and the proceed- 

ings had, and must embrace the following particulars: 
1, A statement of the application and rejection, with the reasons 
for the rejection. 

2. A description of the tract involved and a statement of its status, 
as shown by the records of the local land office. — 

3. References to all entries, filings, annotations, memoranda, and 
correspondence shown by the record relating to said tract and to the 
proceedings had. 

RULE 70.—Rules 43 to 48, pigtuive: and Rule 93 are applicable to — 
all appeals from decisions of registers and receivers. — 


II. 
- PROCEEDINGS BEFORE SURVEYORS-GENERAL. 


RULE 71.—The proceedings in hearings and contests before sur- 
veyors-general shall, as to notices, depositions, and other matters, be 
governed as nearly as may be by the rules prescribed for proceedings 
before registers ancl receivers, unless otherwise provided by law. 
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ITI. 


PROCEEDINGS BEFORE THE COMMISSIONER OF THE GEN- 
ERAL LAND OFFICE AND SECRETARY OF THE INTERIOR. 


1.—_Bxamination and argument. 


RULE 72.—When a contest has been closed before the local land 
officers and their report forwarded to the General Land Office, no 
additional evidence will be admitted in the case, unless offered under 
stipulation of the parties to the record, except where such evidence 
is presented as the basis of a motion for a new trial or in support of 
a mineral application or protest; but this rule will not prevent the 
Commissioner, in the exercise of his discretion, from ordering further 
investigation when necessary. 

RULE 73.—After the Commissioner shall have received a record of 
testimony in a contested case, thirty days will be allowed to expire 
before any action thereon is taken, unless, in the Judgment of the 
‘Commissioner, public policy or private necessity shall demand sum- 
mary action, in which case he will proceed at his discretion, first noti- 
fying the attorneys of record of his proposed action. 

RULE 74.—When a case is pending on appeal from the decision of 
the register and receiver or surveyor-general, and argument is not 
filed before the same is reached in its order for examination, the argu- 
ment will be considered closed, and thereafter no further arguments 
or motions of any kind will be entertained except upon written stipu- 
lation duly filed or good cause shown to the Commissioner. 

RULE 75.—If before decision by the Commissioner either party 
should desire to discuss a case orally, reasonable opportunity therefor 
will be given in the discretion of the Commissioner, but only at a time 
to be fixed by him upon notice to the opposing counsel, stating time — 
and specific points upon which discussion is desired; and except as 
herein provided, no oral hearings or suggestions will be allowed. 


2.—Rehearing and review. 


RULE 76.—Motions for rehearing before registers and receivers, or 
for review or reconsideration of the décisions of the Commissioner or 
Secretary, will be allowed, in accordance with legal principles appli- 
cable to motions for new trials at law, after due notice to the opposing 
party. | 

RULE 77.—Motions for rehearing and review, except as provided in 
Rule 114, must be filed in the office wherein the decision to be affected 
by such rehearing or review was made or in the local land office, for 
transmittal to the General Land Office; and, except when based upon 
newly discovered evidence, must be filed within thirty days from 
notice of such decision. 


me 
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RULE 78.—Motions for rehearing and review must be accompanied 
by an affidavit of the party, or his attorney, that the motion is made 
in good faith, and not for the purpose of delay. 

RULE 79.—The time between the filing of a motion for rehearing or 
review and the notice of the decision upon such motion shall be © 
excluded in computing the time allowed for appeal. 

RULE 80.—No officer shall entertain a motion in a case after an 
appeal from his decision has been taken. 


3.—Appeals from the Commissioner to the Secretary. 


RULE 81.—No appeal shall be had from the action of the Commis- — 
sioner of the General Land Office affirming the decision of the local 
Officers in any case where the party or parties adversely affected 
thereby shall have failed, after due notice, to appeal from such deci- 
sion of said local officers. | 

Subject to this provision, an appeal may be taken from the decision 
of the Commissioner of the General Land Office to the Secretary of 
the Interior upon any question relating to the disposal of the public 
lands and to private land claims, except in case of interlocutory orders 
and decisions and orders for hearing or other matter resting in the 
discretion of the Commissioner. Decisions and orders forming the 
above exception will be noted in the record, and will be considered by 
the Secretary on review in case an appeal upon the merits be finally 
allowed. | 

RULE 82.—When the Commissioner considers an appeal defective, 
he will notify the party of the defect, and if not amended within 
fifteen days from the date of the service of such notice the appeal 
may be dismissed by the Secretary of the Interior and the case closed. 

RULE 83.—In proceedings before the Commissioner in which he shall 
formally decide that a party has no right of appeal to the Secretary, 
the party against whom such decision is rendered may apply to the 
Secretary for an order directing the Commissioner to certify said 
proceedings to the Secretary and to suspend further action until the 
Secretary shall pass upon the same. ~ 

RULE 84.—Applications to the Secretary under tHe preceding rule 
shall be made in writing, under oath, and shall fully and specifically 
set forth the grounds upon which the application is made. | 

RULE 85.—When the Commissioner shall formally decide against — 
the right of an appeal, he shall suspend action on the case at issue for 
twenty days from service of notice of his decision, to enable the party 
against whom the decision is rendered to apply to the Secretary for an 
order, in accordance with Rules 83 and 84, 

RULE 86.—Notice of an appeal from the Commissioner’s decision 
must be filed in the General Land Office and served on the appellee 
or his counsel within sixty days from the date of the service of notice 
of such deeision. 
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RULE 87.—When notice of the decision is given through the mails 
by the register and receiver or surveyor-general, five days additional 
will be allowed by those officers for the transmission of the letter and 
five days for the return of the appeal through the same channel before 
reporting to the General Land Office. 

RULE 88.—Within the time allowed for giving notice of appeal the 
appellant shall also file in the General Land Office a specification of 
errors, which specification shall clearly and concisely designate the 
errors of which he complains. | 

RULE 89.—He may also, within the same time, file a written argu- 
ment, with citation of authorities, in support of his appeal. 

RULE 90.—A failure to file a specification of errors within the time 
required will be treated as a waiver of the right of appeal, and the 
case will be considered closed. 

RULE 91.—The appellee may file a written argument in his behalf 
within thirty days from service of the argument of the appellant, 
where the latter files an argument within the time allotted by Rule 
89; otherwise, within thirty days from the expiration of the time so 
allotted to appellant. : 

This rule (91) as thus amended will take effect September 1, 1901. 

RULE 92.—The appellant shall be allowed thirty days from service 
of argument of appellee in which to file argument strictly in reply, and 
no other or further arguments or motions of any kind shall be filed 
without permission of the Commissioner or Secretary and notice to the 
opposite party. 

RULE 93.—A copy of the notice of appeal, specification of errors, 
and all arguments of either party shall be served on the opposite party 
within the time allowed for filing the same. 

RULE 94.—Such service shall. be made personally or by registered 
letter. 

RULE 95.—Proof of personal service shall be the written acknowl- 
edgment of the party served or the affidavit of the person making the. 
service, attached to the papers served, and stating time, place, and 
manner of service. 

RULE 96.—Proof of service by registered lettershall be the affidavit of 
the person mailing the letter, attached to a copy of the post-office receipt. 

RULE 97.—Fifteen days, exclusive of the day of mailing, will be 
allowed for the transmissiou of notices and papers by: mail, except i in 
case of notice to resident attorneys, when one day will be allowed. 

RULE 98.—Notice of interlocutory motions and proceedings before 
the Commissioner and Secretary shall be served personally or by regis- 
tered letter, and service proved as provided in Rules 94 and 95. 

RULE 99.—-No motion affecting the merits of the case or the regular 
order of proceedings will be entertained except on due proof of service 
of notice. 

RULE 100.—Ex parte cases and cases in which the adverse party 
does not appear will be governed by the foregoing rules as to notices 
of decisions, time for appeal, and filing of exceptions and arguments, 
as far as applicable. In such cases, however, the right to file additional 
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evidence at any stage of the proceedings to cure defects in the proof 
or record will be allowed. 

_ RULE 101.—No person hereafter appearing as a party or attorney 
in any case shall be entitled to a notice of the proceedings who does 
not at the time of his appearance file in the office in which the ease is 
pending astatement in writing, giving his name and post-office address 
and the name of the party whom he represents; nor shall any person 
who has heretofore appeared in a case be entitled to a notice unless 
within fifteen days after being requested to file such statement he 
shall comply with said requirement. 

RULE 102.—No person not a party to the record shall intervene in a 
ease without first disclosing on oath the nature of his interest. 

RULE 103.—When the Commissioner makes an order or decision 
affecting the merits of a case or the regular order of proceedings therein, 
he will cause notice to be given to each party in interest whose address 
is known. 

4.—Attorneys. 


RULE 104.—In all cases, contested or ex parte, where the parties in 
interest are represented by attorneys, such attorneys will be recog- 
nized as fully controlling the cases of their respective clients. 

RULE 105.—All notices will be served upon the attorneys of record. 

RULE 106.—Notice to one attorney in a case shall constitute notice 
to all counsel appearing for the party represented by him, and notice 
- to the attorney will be deemed notice to the party in interest. 

RULE 107.—All attorneys practicing before the General Land Office 
and Department of the Interior must first file the oath of office pre- 
seribed by section 3478, United States Revised Statutes. 

RULE 108.—-In the examination of any case, whether contested or 
ex parte, the attorneys employed in said case, when in good standing 
in the Department, for the preparation of arguments, will be allowed 
full opportunity to consult the records of the case, the abstracts, field 
notes, and tract books, and the correspondence of the General Land 
Office or of the Department not deemed privileged and confidential; 
and whenever, in the judgment of the Commissioner, it would not 
jeopardize any public or official interest, may make verbal inquiries 
of chiefs of divisions at their respective desks in respect to the papers 
or status of said case; but such inquiries will not be made to said 
_ chiefs or other clerks of division except upon consent of the Commis- 
sioner, Assistant Commissioner, or chief clerk, and will be restricted 
to hours between 11 a. m. and 2 p. m. 

RULE 109.—Any attorney detected in any abuse of the above privi- 
- leges, or of gross misconduct, upon satisfactory proof thereof, after due 
notice and hearing, shall be prohibited from further practicing before 
the Department. 

RULE 110.—Should either party desire to discuss a case orally before 
the Secretary, opportunity will be afforded at the discretion of the 
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Department, but only at a time specified by the Secretary or fixed by 
stipulation of the parties, with the consent of the Secretary, and in 
the absence of such stipulation or written notice to opposing counsel, 
with like consent, specifying the time when argument will be heard. 

RULE 111.—The examination of cases on appeal to the Commis- 
sioner or Secretary will be facilitated by filing in printed form such 
arguments as it is desired to have considered. . 


5,.—Decisions, 


RULE 112.—Decisions of the Commissioner not appealed from within 
the period prescribed become final, and the case will be regularly closed. 

RULE 113.—The decision of the Secretary, so far as respects the 
action of the Executive, is final. 

RULE 114.—Motions for review or rehearing before the Secretary 
must be filed with the Commissioner of the General Land Office within 
thirty days after notice of the decision complained of, and will act as 
a supersedeas of the decision until otherwise directed by the Secretary. 

Any such motion must state concisely and specifically the grounds . 
for review or rehearing, one or both as the case may be, upon which 
it is based, and may be accompanied by an argument in support 


thereof. . | | 
Upon its receipt, the Commissioner of the General Land Office will 


forward the motion immediately to this Department, where it will be 
treated as ‘‘special.” If the motion does not show proper grounds 
for review or rehearing, it will be denied and sent to the files of the 
General Land Office, whereupon the Commissioner will remove the 
- suspension and proceed to execute the decision before rendered. But 
if, upon examination, proper grounds are shown, the motion will be 
entertained and the moving party notified, whereupon he will be 
allowed thirty days within which to serve the same, together with all 
argument in support. thereof, on the opposite party, who will be 
allowed thirty days thereafter in which to file and serve an answer, 
but consideration of the motion will not be deferred for further 

argument. | 

RULE 115.—None of these rules shall be construed to deprive the 
Secretary of the Interior of either the directory or supervisory power 
conferred upon him by law. 


REGULATIONS GOVERNING THE RECOGNITION OF AGENTS AND 
ATTORNEYS BEFORE DISTRICT LAND OFFICERS, 


1. An attorney at law who desires to represent claimants or contest- 
ants before a district lamd office must file a certificate, under the seal 
of a United States, State, or Territorial court for the judicial district 
in which he resides or the local land office is situated, that he is an 
attorney in good standing. 

2. Any person (not an attorney at law) who desires to appear as an 
agent for claimants or contestants before a district land office must file 
a certificate from a judge of a United States court, or of a State or 
Territorial court having common-law jurisdiction, except probate 
courts, in the county wherein he resides or the local office is situated, 
duly. authenticated under the seal of the court, that such person is of 
~ good moral character and in good repute, possessed of the necessary 
qualifications to enable him to render clients valuable service, and 
otherwise competent to advise and assist them in the presentation of 
their claims or contests. | 

3. The oath of allegiance required by section 3478 of the United 
States Revised Statutes must also be filed by applicants. In case of 
a firm, the names of the individuals composing the firm must be given, 
and a certificate and oath as to each member of the firm will be required. 

4, An applicant to practice under the above regulations must 
address a letter to the register and receiver, inclosing the certificate 
and oath above required, in which letter his full name and post-office 
address must be given. He must state whether or not he has ever 
been recognized as an attorney or agent before this Department or 
any bureau thereof, or any of the local land offices, and, if so, whether 
he has ever been suspended or disbarred from practice. He mustalso 
state whether he holds any office under the Government of the United 
States. - 

After an application to practice has been filed in due form, the reg- 
ister and receiver will recognize the applicant as an attorney or agent, 
as the case may be, unless they have good reason to believe that the 
person making the application is unfit to practice before their offices, 
or unless otherwise instructed by the Commissioner or Secretary. 

Registers and receivers must keep a record of the names and resi- 
dences of all attorneys and agents recognized as entitled to represent ~ 
clients in their several offices. 
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Every attorney must, either at the time of entering his appearance 
for a claimant or contestant or within thirty days thereafter, file the 
written authority for such appearance, signed by said claimant or 
contestant, and setting forth his or her present residence, occupation, 
and post-office address. Upon a failure to file such written authority 
within the time limited, it is the duty of the register and receiver to 
no longer recognize him as attorney in the case. 

An attorney in fact will be required to file a power of attorney of 
his principal, duly executed, specifying the power granted and stating 
the party’s present residence, occupation, and post-office address. 

When the appearance is for a person other than a claimant or con- 
testant of record, the attorney or agent will be required to state the 
name of the person for whom he appears, his post-office address, the 
character and extent of his interest in the matter involved, and when 
and from what source it was acquired. Authorizations and powers 
signed or executed in blank will not be recognized. | 

If any attorney or agent shall knowingly commit any of the follow- 
ing acts, viz: Represent fictitious or fraudulent entrymen; prosecute 
collusive contests; speculate in relinquishments of entries; assist in 
procuring illegal or fraudulent entries or filings; represent himself as 
the attorney or agent of entrymen when he is only attorney or agent 
for a transferee or mortgagee; conceal the name or interest of his 
client; give pernicious advice to parties seeking to obtain title to 
public land; attempt to prevent a qualified person from settling upon, 
entering, or filing for a tract of public land properly subject to such 
entry or filing, or be otherwise guilty of dishonest or unprofessional 
conduct, or who, in connection with business pending in local land 
offices or in this Department, shall knowingly employ as subagent, 
clerk, or correspondent a person who has been guilty of any one of 
these acts, or who has been prohibited from practicing before the reg- 
ister and receiver or this Department, it will be sufficient reason for 
his disbarment from practice, and registers and receivers are author- 
ized to refuse to further recognize any person as agent or attorney 
who shall be known to them or be proven before them to be guilty of 
improper and unprofessional conduct as above stated. 

An attorney or agent who has been admitted to practice in any par- 
ticular land district may be enrolled and authorized to practice in any 
other district upon filing with the register and receiver of such district 
a certificate of the register or receiver béfore whom he was admitted 
to practice that he isan attorney or agent in good standing. 

Any unprofessional conduct on the part of an attorney or agent 
should be reported to the Commissioner at once, together with the 
action of the local land officers in the premises. 

Appeals from the action of the register and receiver in refusing to 
admit to practice or in refusing to further recognize an agent or attor- 
ney will lie to the Commissioner and Secretary, as in other appealable 
cases. (Circular approved March 19, 1887, 5 L. D., 508.) 


LAWS AND REGULATIONS GOVERNING THE RECOGNITION OF 
AGENTS, ATTORNEYS, AND OTHER PERSONS TO REPRESENT 
CLAIMANTS BEFORE THE DEPARTMENT OF THE INTERIOR 
AND THE BUREAUS THEREOF, 


1. —Laws. - 


The following statutes relate to the recognition of attorneys and 
agents for claimants before this Department: 

‘* That the Secretary of the Interior may prescribe rules and regula- 
tions governing the recognition of agents, attorneys, or other persons 
representing claimants before his Department, and may require of 
such persons, agents, or attorneys, before being recognized as repre- 
sentatives of claimants, that they shall show that they are of good 
moral character and in good repute, possessed of the necessary quali- 
fications to enable them to render such claimants valuable service, 
and otherwise competent to advise and assist such claimants in the 
presentation of their claims; and such Secretary may, after notice 
and opportunity for a hearing, suspend or exclude from further prac- 
tice before his Department any such person, agent, or attorney shown 
to be incompetent, disreputable, or who refuses to comply with the 
said rules and regulations, or who shall with intent to defrand in any 
manner deceive, mislead, or threaten any claimant or prospective 
claimant by word, circular, letter, or by advertisement.” (Act, July 
4, 1884, sec. 5; 23 Stats., 101.) 

‘Every officer of the United States, or person holding any place of 
trust or profit, or discharging any official function under, or in con- 
nection with, any Executive Department of the Government of the 
United States, or under the Senate or House of Representatives of. 
the United States, who acts as an agent or attorney for prosecuting 
any claim against the United States, or in any manner, or by any 
means, otherwise than in discharge of his proper official duties, aids 
or assistsin the prosecution or support of any such claim, or receives 
any gratuity, or any share of or interest in any claim from any 
claimant against the United States, with intent to aid or assist, or in 
consideration of having aided or assisted, in the prosecution of such 
Claim, shall pay a fine of not more than five thousand dollars, or 
suffer imprisonment uot more than one year, or both.” (Section 5498, 
Revised Statutes.) 4 
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‘Tt shall not be lawful for any person appointed after the first day 
of June, one thousand eight hundred and seventy-two, as an officer, 
elerk, or employé in any of the departments, to act as counsel, 
attorney, or agent for prosecuting any claim against the United States 
which was pending in either of said departments while he was such 
officer, clerk, or employé, nor in any manner, nor by any means, to 
aid in the prosecution of any such claim, within two years next after 
he shall have ceased to be such officer, clerk, or employé.” hese 
190, Revised Statutes. ) 

“Any person prosecuting claims, either as attorney or on his own 
account, before any of the departments or bureaus of the United 
States, shall be required to take the oath of allegiance, and to sup- 
port the Constitution of the United States, as required of persons in 
the civil service.” (Section 3478, Revised Statutes. ) | 

‘“The oath provided for in the preceding section may be taken 
before any justice of the peace, notary public, or other person who is 
legally authorized to administer an oath in the State or district where 
the same may be administered.” (Section 3479, Revised Statutes.) 

The act of May 13, 1884, see. 2, (23 Stats., 22), provides that the 
oath above required shall be that prescribed by section 1757, Revised 
Statutes, which is as follows: 

I, A B, do solemnly swear (or affirm) that I will support and defend the Con- 
stitution of the United States against all enemies, foreign and domestic; that I 
will bear true faith and allegiance to the same; that I take this obligation freely, 
without any mental reservation or purpose of evasion; and that I will well and 
faithfully discharge the duties of the office on which Lam about to enter. So help 
me God. , ; | 


2.—Regulations. 


1. Under the authority conferred on the Secretary of the Interior by 
the fifth section of the act of July 4, 1884, it is hereby prescribed that 
an attorney at law who desires to represent claimants before the 
Department or one of its bureanis shall file a certificate of the clerk of 
the United States, State, or Territorial court, duly authenticated — 
under the seal of the court, that he is an attorney in good standing. 

2. Any person (not an attorney at law) who desires to appear as 
agent for claimants before the Department or one of its bureaus must 
file a certificate from a judge of a United States, State, or Territorial 
court, duly authenticated under the seal of the court, that such person 
is of good moral character and in good repute, possessed of the neces- 
sary qualifications to enable him to render claimants valuable service, 
and otherwise competent to eare and assist them in the preneniauien 
of their claims. 

3. The Secretary may demand additional proof of inialidcations: 
and reserves the right to decline to recognize any attorney, agent, or 
other person applying to represent claimants under this rule. 

4, The oath of aloginnce required by section 3478 of the United 
States Revised Statutes must also be filed. 
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5. In tine case of a firm, the names of the inaiviauals composing the 
firm must be given, and a certificate and oath as to each member of 
the firm will be required. 

6. Unless specially called for, the certificate above referred to will 
not be required of any pny or agent heretofore recognized and 
now in good standing before the Department. 

-7, An applicant for admission to practice under the above regula- 
tions must address a letter to the Secretary of the Interior, faciosing 
the certificate and oath above required, in which letter ie full name 
and post-office address must be given. He must state whether or not 
he has ever been recognized as attorney or agent before this Depart- 
ment or any bureau thereof, and, if so, whether he has ever been sus- 
pended or disbarred from practice. He must also state whether he 
holds any office of trust or profit under the Government of the United 
States. ~ 

8. No person who has ‘been an officer, clerk, or employee of this 
Department within two years prior to his application to appear in any 
case pending herein shall be recognized or permitted to appear as an 
attorney or agent in any such case as shall have been pending in the 
Department at or before the date he left the service: Provided, This 
rule shall not apply to officers,-clerks, or employees of the Patent 
Office, nor to cases therein. % 

9, Whenever an attorney or agent is charged with improper prac- 
tices in connection with any matter before a bureau of this Department, 
the head of such bureau shall investigate the charge, giving the attor- 
ney or agent due notice, together with a statement of the charge. 
against him, and allow him an opportunity to be heard in the premises. 
When the investigation shall have been concluded, all the papers shall 
be forwarded to the Department, with a statement of the facts and 
such recommendations as to disbarment from practice as the head of 
the bureau may deem proper, for the consideration of the Secretary 
of the Interior. During the investigation the attorney or agent will 
be recognized as such, unless for special reasons the Secretary shall 
order his suspension from practice. 

10. If any attorney or agent in good standing before the Department 
shall knowingly employ as subagent or correspondent a person who 
has been prohibited from practice before the Department, it will be 

sufficient reason for the disbarment of the former from practice. 
11. Upon the disbarment of an attorney or agent, notice thereof 
will be given to the heads of bureaus of this Department, and to the 
other Executive Departments; and thereafter, until otherwise ordered, 
such disharred person will not be recognized as attorney or agent in 
any claim or other matter before this Department or any bureau 
thereof. | 
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Adverse Claim. Certificate. a: 

See Mining Claim. Where a person has complied with all the 
a . terms and conditions necessary to obtain- 
Affidavit. ing title, and the officers of the Governmeut 
Circular of March 26, 1962, under act of whose duty it was to act in the premises in 
March 11, 1902, relative to officers before the first instance have accepted his proof 
whom affidavits, proofs, and oaths may be and issued final certificate of entry thereon, 
made ..... weeseeeee Siar cba ie oooh atea se hacia 274 he acquires a vested interest in the land 
Instructions of April 12, 1902, relative to embraced in his entry, and becomes prima 
execution of affidavits, proofs, and oaths facie the equitable owner thereof and enti- 
before deputy clerks. ......----------+++++++ 286 tled to a patent; and anyone thereafter at- 
Alaskan Lan ds. tacking the entry assumes the burden of 


establishing such illegality in the-procure- 
ment or allowance thereof as would defeat 
the issuance of patent thereon .....-.....-.- 87 


The limitation in the’ last proviso to sec- 
tion 1 of the act of Muay 14, 1898, relating to 
entries of public lands in the district of 
Alaska, “that no homestead shall exceed Cireulars and Instructions. 
80 acres in extent,’’ applies to the acreage Z 
that may be included in a single homestead Bee: Tune C Dase AVAL 
entry, and does not-limit the number of _ Citizenship. 
entries that may be made by an assignee of 
several soldiers’ additional rights under 
section 2306, Revised Statutes ............-- 441 | Coal Land. 

Allotment. The Northern Pacific Railway Company 
is not authorized to select coal lands in lieu 
of lands relinquished under section 8 of the 
Appeal. ‘ act of March 2, 1899 ...........2.-0e0002- w+» 29 
Coal lands are mineral Jands within the 
meaning, generally, of the laws relating to 
Application. the public lands. ...........--ccee cee eeeeees 29 
Circular of March 26, 1902, under the act 


See Homestead. 


See Indian Lauds; Oklahama Land. 


See Practice. 


of March 11, 1902, relative to officers before Commutation. 

whom affidavits, proofs, and oaths may be See Homestead; Oklahoma Lands. 

made by applicants and entrymen under Confirmation. 

the homestead, preemption, timber-culture, i av ri ee 
desert-land, and timber and stone acts.....- 274 REN ee Cee ee ek ee 


special agent of the Government, filed 
within two years from the date of the final 
receipt issued upon such entry, is a ‘‘ pro- 
test against the validity of such entry” 
within the meaning of the proyiso to sec- 


Instructions of April 12, 1902, reiative to 
execution of affidavits, proofs, and oaths 
before deputy clerks by applicants under 
the homestead, preemption, timber-culture, 


Gesere and ene timber and stone acts....- 286 tion 7 of the act of March 3, 1991, and the 
Approximation. land department is warranted in making 
See Reservation, substitle Forest Lands. an investigation of such entry before pass- 
Ie 10 tO Palettes cc ocnc setae dy cae eeen caste 368 
i rid Land. 
Circular of September 9, 1902, under act Contest. 
of June 17, 1902, relative to entries on lands - A contest charging a desert-land entry- 
withdrawn for the. construction of irriga- man with failure to make the requisite an- 
tion works for the reclamation of arid nual expenditure, thus putting in issue the 
TLS cst teks ces nae an ceet haunt’ Mule wt wed Rana bare beeet 420 truth of the yearly proof offered by the en- 
trymau, may be brought prior to the expi- 
Canals and Ditclies. ration of the time allowed for the submis- 
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Page. 

An affidavit of contest against a desert- 
land entry, in which it is alleged that the 
entryman ‘‘ has failed to make yearly proof 
for the first year as required by law,” states: 
a sufficient canse of action........--...--.- 
In case of a contest against a timber- 
culture entry on the ground of failure to 
plant the acreage required by law, the en- 
tryman may, prior to the trial, relinquish 
part of his entry and retain the remainder, 
if his compliance with law is such as to 
entitle him to patent for the unrelinquished 
(TCU wi ccdan ess ei onenh levee eea cee euercde 
Where a woman makes an applicatiou for 
homestead entry as a deserted wife, and 
subsequently :procures a divorce on the 
ground of desertion, and entry upon her 
application is afterward allowed, in a con- 
test against such entry, on the ground of 
fraud and collusion, the Department is not 
bound by the finding of fact made by the 
court in the divorce proceeding, but may 
determine from the proof whether or not 
she was a deserted wife at the time of her 
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Contestant. 

The preferred right of entry accorded a 
contestant is not a vested right until he has 
‘‘contested, prid the land-office fees, and 
procured the cancellation”? of the entry 
HitNO RCO x. ces etcnnetete Gree teaeneenue tees 

Section 2 of the act of May 14, 1880, giving 
a preference right of entry to a successful 
contestant, does not extend to contests 
against Indian allotments...............--- 


Desert Land. 7 
Regulations of January 15, 1902, concern- 
ing the selection of desert lands by certain 
BACs awcswsdetacawepecvenadeetuves dha nee ees 
A sparse and stunted growth of trees 
which may exist with little moisture and 
is frequently found upon arid lands actu- 
ally unfit, without irrigation, for ordinary 
agricultural purposes, should not be held 
as necessarily indieative of the nondesert - 
character of the land, and hence excluding 
it from selection under the act of August 18, 
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Deserted Wife. 


See Contest. 


Ditehes and Canais. 
See Right of Way. 


Entry. 

Circular of March 26, 1902, under act of 
March 11, 1902; relative to officers before 
whom affidavits, proofs, and oaths may be 
made by applicants and entrymen under 
the homestead, preemption, timber-culture, 
desert-land, and timber and stone acts .... 

Circular of November 28, 1902, relative to 
conipactiuess of desert-land entries....-..:. 
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A desert-land entry made under the act: 


of March 8, 1877, but not completed, by final 
proof, until after the passage of the amenda- 
tory act of March 8, 1891, is governed, so far 
’ as the price to be paid for the land entered 
is concerned, by the law in force at the time 
the entry was made .........---.....-----0> 
The affidavit of the assignee of a desert- 
land entry required by the regulations must 
be sworn to before one of the officers of 
the local land office, a United States com- 
missioner, or a judge or clerk of a court of 
record in the county wherein the land in 
question is situated; and wheresuch affida- 
vit is executed before an officer other than 
those enumerated, the assignment will not 
be recognized 
An entry or selection of public lands 
‘which is not so far perfected as to confer 
an equitable title or vested right does not 
take the land included therein out of the 


Oe ee 


operation of the mining laws; but, ordina-. 


Tily, where an entry or selection of public 
lands is received and recognized by the local 
officers, it will, while pending, prevent the 
receipt or recognition of other applications 
for the same land until such entry or selec- 
tion is disposed of -.......-......-.--.------ 


Fees. 

The practice respecting the commissions 
to be paid the register and receiver in the 
administration of the acts of March 2, 1889, 
and August 15, 1894, relating to the disposi- 
tion of lands-in the late Sioux Indian Res- 
ervation, in case of the commutation of an 
Stry, AU NCPEO (Osi edn cckeadeneesesinnteccsx 


. Final Proof. 


 Cireular of March 26, 1902, under act of 
March 11, 1902, relative to officers before 
“whom affidavits, proofs, and oaths may be 


Forest Lands. 
See Reservation. 


Hawaii. 


In an exchange of public landsin Hawaii, | 


under the Hawaiian laws, for lands of pri- 
vate ownership, the title should be taken to 
the Territory if the land thus acquired is 
for uses of local government, butif for other 
than local public uses the conveyance 
should be to the United States...........-- 

The proviso in section 55 of the act of 
April 30, 1900, limiting the amount of real 
estate which any corporation operating in 
the Territory of Hawaii may acquire and 
hold therein to 1,000 acres, precludes an ex- 
change of lands owned by any such corpo- 
ration for a quantity of public lands in 
said Territory aggregating more than 1,000 
acres 

The authority conferred by section 169 of 
the civil laws of Hawaii upon the Territorial 


ee ee ee ee 
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officers to lease, sell, or otherwise dispose of the benefit of the heirs who are citizens and 
the public lands of said Territory includes patent issue In their names .........--...-- 403 


authority to grant an easement upon, over, 
and across them for the purpose of con- 
structing, maintaining, and operating all 
works necessary to supply water for irri- 
pating lands, developing power, and for 
domestic purposes; and by sections 186 and 
193 of said civil laws said officers are ex- 
pressly authorized to grant a right to use 
earth, rock, and timber upon adjacent pub- 
lic lands for the purpose of constructing, 
maintaining, and repairing such improve- 
ments. The power tomake such grants for 
the purposes named being conferred upon 
the officers of the Territory by the local 
laws, which Congress by express direction 
has continued in force, and the power in — 
no way depending upon the action of the 
Department of the Interior, it is not neces- 
sary that an application for the exercise 
thereof should be approved by the Secre- 
ALY i iacecewvensageeeiiedd caaeks tas vaua eee 


Homestead. 
See Oklahoma Lands. 


GENERALLY. 

Circular of October 25, 1902, under act of 
June 17, 1902, relative to homestead entries 
on lands temporarily withdrawn for irriga- 


One owning 160 acres of Jand in his own 
right, and also holding the title to other 
land in trust for another without any bene- 
ficial interest in himself,is not for that rea- 
son disqualified to make entry under the 
general provisions of the homestead law... 166 

In determining priorities of claims in a 
controversy arising upon the filing by a 
railroad company of a list of selections reg- 
ular in form upon the day the plat of sur- 
vey of the township in which the selected 
lands are situated was officially filed, and 
the presentation, on the same day, of home- 
stead applications for said lands, the actual 
time of the presentation of the claims will 
be recognized ..... edd Ger Sole wees wh te mated eke e 

An application to purchase under section 
2 of the act of June 15, 1880, will not be 
allowed in the absenee of an affidavit show- 
ing the nonmineral character of the land 
applied for and that no prosecution or pro- 
ceeding has been had against the applicant 
on account of any trespass committed or 
material taken from any of the public lands. 
subsequent to March 1, 1879 .....-.......-.. 

Where a homestead entryman who has 
declared hisintention of becoming a citizen 
dies, after the submission of final proof, 
without having been admitted to citizen- 
ship, but having complied with the law in 
all other respects except as to the submis- 
sion of proof within the statutory period, 
the entry may be equitably confirnfed for 


151 
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The act of May 17, 1900, known as the free 
homestead act, operated to abrogate the 
general rule recognized in departmental 
practice, that requires payment to be made 
for the excess area embraced in homestead 
entries containing more than 160 acres, in 
so far as such rule, prior to the passage of 
said act, affected the entry of lands desig- 
NATER TNO; civceisnsadeseuewanas aeke etn ee 

The widow of an honorably discharged 
soldier, who made homestead entry in her 
own right as the head of a family, for less 
than one hundred and sixty acres of land, 
is, under section 2 of the act of June 8, 1872, 
as amended by the act of March 8, 1875, en- 
titled to make an additional entry of so 
much land as, when added to the quantity 
previously entered, shall not exeeed one 
hundred and sixty acres..... ian edarewaeds 349 

A homestead entryman who failed to per- 
fect title under his entry, and thereafter 
made a second entry under the act of 
March 2, 1889, which second entry was also 
not perfected, but ‘“‘lost or forfeited,’’ was 
by the act of June 5, 1900, restored to the 
status of a qualified homestead claimant 
and became entitled to the benefits of the 
homestead laws as though the second entry 


162. 


. had not been made............-..-..-20---- a5 


A married woman is not disqualified to 
make additional entry under seetion 5 of 
the act of March 2, 1889, where prior to the 
passage of said act, and when possessing 
the necessary qualifications, she made her 
original entry and submitted final proof 


thereon showing due compjiance with law. 129 


COMMUTATION. 


Circular of June 19, 1902, under act of May 
22, 1902, with respect to commutation of 
and second homestead entries .........-.-- 

In the commutation of homestead entries 
constructive residence from the date of the 
entry will be recognized where settlement 
is made and residence established within 
six months thereafter ..............-..-... [ 

All persons who have acquired title toa 
homestead by commutation, whether under 
the provision of section 2801 of the Revised 
Statutes or undcr any one of the special acts 
relating to Oklahoma lands, are, if other- . 
wise qualified, entitled to enter a home- 
stead of the Comanche, Kiowa, and Apache 
TANS 4 soos eles 2 Ore a carerasn eaten tne eoaetee 46 


SOLDIERS’ ADDITIONAL. 


A soldier’s additional right of entry is not 
dependent upon consummation of the origi- 
NG) CULE «cyt deaead cna endeub sweats oaihea ere 

A soldier entitled to the benefits of sec- 
tion 2806 of the Revised Statutes does not 
by the making of an invalid adjoining 
farm entry, as additional to his original 


One entitled under section 2 of the act of 
March 2, 1889, to make a second homestead 
entry for 160 acres, does not, by an entry 
under said act for a less area, affect his right 
to make a soldier’s additional homestead 
entry under section 2306, Revised Statutes, 
where the aggregate of both entries does 
not exceed such quantity .........-........ 

Where part of a homestead entry is can- 
celed for conflict with a prior railroad 
grant, and the entryman thereupon elects 
to relinquish his entire entry, with the 
. privilege of making a new entry elsewhere, 
there is no basis for a soldier’s additional 
right, no part of the entryman’s homestead 
right having been exhausted .............. 

The widow of a soldier who made home- 
stead entry in her own right, prior to the 
adoption of the Revised Statutes, for less 
than 160 acres of land, is, by virtue of the 
provisions of sections 2306 and 2307 of such 
statutes, entitled to an additional home- 
stead right, and if she fails to exercise such 
right it becomes upon her death an asset of 
her estate, subject to distribution as other 
PETSONAal Property -s2s stew eseeeeaseniceets 

The wife of an insane soldier, who makes 
homestead entry, as the head of a family, 
for less than 160 acres of land, is not, upon 
the death of the soldier, entitled, as his 
widow, to a soldier’s additional homestead 
right based upon such entry .....----.....- 

On the failure of a soldier to exercise his 
additional homestead right under section 
2306, Revised Statutes, during his lifetime, 
it may, under section 2307 of such statutes, 
be appropriated by his widow, during her 
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homestead entry, lose his right to an addi- life and widowhood, or, in the event of her 
tional entry under said section............. 26 death without appropriating it, by the sol- 
The qualifications of a soldier who makes dier’s minor orphan children, during their 
application for an additional homestead minority, through a guardian duly ap- 
under section 2306 of the Revised Statutes, pointed and officially accredited at the 
must be determined under the limitations Department of the Interior; and in in- 
found in section 2304, which provides that stances where it is not so appropriated, the 
the soldier shall have ‘‘served in the army estate of the soldier is not divested there- 
of the United States during the recent re- Olenias ee nee tx ep ahaeeceues EAC eco eae eae 
bellion, for ninety days”’......-..-.....-..- 428 The regulation of the land department 
The provisions in section 2305, R.8., with requiring assignment of soldiers’ additional] 
respect to soldiers ‘‘ discharged on account rights to be acknowledged, is a mere rule 
of wounds received or disability incurred of evidence, and not a rule of Jaw fixing 
in the line of duty,” were made solely with ° what acts are essential to a valid assign- 
respect to the credit that should be allowed ment of such Tights: ees cies cadedcuweewws 
a soldier for his military seryice in comput- Where a party sells his right to make sol- 
ing the period of his residence under an diers’ additional entry, and executes and 
original entry, and in no way call be in- delivers an absolute assignment therefor, he 
voked as bearing upon the qualifications of has no right, by reason of the default of the 
al applicant under section 2306, whose purchaser to pay the price agreed upon for 
status in that respect must be determined . such assignment, which he ean enforce 
under limitations found in section 2304.... 165 against an innocent purchaser who pur- 
The filing of a soldier’s declaratory state- chased the right upon the faith of such 
ment is not the equivalent of an entry, BSS SUMO ae Me cet eee eke coeena tee 
within the meaning of section 2306 of the A duplicate certificate of soldiers’ addi- 
Revised Statutes, granting the right to tional right, regularly issued, which does 
make a soldier’s additional homestead notindicate thatit isaduplicate, purchased 
entry to persons ‘“‘ who may have heretofore in good faith before the right had been ex- 
entered under the homestead laws less than hausted, and in the hands of a bona fide 
one hundred and sixty acres of land”’..... 356 purchaser, unsatisfied, at the time of the 


passage of the act of August 18, 1894, was by 
that act validated and made a certified 
right, which could thereafter be lawfully 
transferred, irrespective of the transferee’s 
knowledge that the soldier’s additional 
right had, prior to his purchase of the 
duplicate, been exercised through the use 
of the original certificate............2--..4. 

Where it appears that a party has been 
given a mere power to locate a soldier’s cer- 
tificate of right to make additional entry, 
uncoupled with any interest therein, it is 


unnecessary for the present holder of such 


certificate, Upon applying to locate the 
same, to furnish the affidavit of such party 
showing whether or not he now has any 
juterest in the certificate ...-.............-- 

No good reason exists for requiring the 
personal presentation of an application to 
make soldiers’ additional entry, by either 
the soldier or his assignee, and if the proofs 
submitted in support thereof establish the 
material facts necessary’ to the existence of 
the right in the applicant, and the char 


acter of the land sought to be entered, they 


are sufficient, even though executed before 
some officer authorized to administer oaths 
outside of the land district in which the 
land sought to be entered is situate. Proof 
as to the character of the land may be made 
by any credible person having the requisite 
personal knowledge of the premises ...-... 

The limitation in the last proviso to sec- 
tion 1 of the act of May 14, 1898, reluting to 
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320 


entries 6f public Jands in the district of . 


Alaska. ‘that no homestead shall exceed 
80 acres in extent,’’ applies to the acreage 
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that may be included in a single home- thereon are entitled to the proceeds of dead 
stead entry, and does not limit the number timber taken therefrom under said act .... 315 


of entries that may be made by an assignee 
of several soldiers’ additional! rights under 


Under article 3 of the agreement with 
the Shoshone and Bannock Indians, and 


section 2306, Revised Statutes .............. 441: the act of June 6, 1900, ratifying and con- 
ae ' firming said agreement, each member of a 
Indemnity. . ' family of said Indians occupying and culti- 


See Railroad Grant; School Land. vating, under the sixth section of the treaty 


» of July 3, 1868, any portion of the lands 
Indian Lands. 


See Mineral Land; Mining Claim. 


Instructions of July 21, 1902, relative to 
settlers on Navajo Reservation, under act of 
aE Ae OOD: care eaesial atx dn og ene eens weata ee ee 

Circular of July 25, 1902, relative to lands 
in former Ute Reservation subject to home- 
stead entry, under act of June 138, 1902 ..... 

Circular of July 29, 1902, relative to sale 
of Umatilla Reservation lands (Oregon), 
under act of July 1, 1902 ...............2.2-. 

The guardianship and control of the 
United States over the Indians continues 
after their lands have been allotted to them 
in severalty and after they have become 
citizens of the United States, and the Gov- 
ernment has full authority to use military 
force to eject intruders from the allotments 
OF the Indians .< ics. evcieorewtedasiiesaeds 

Indian wives of Indians who have entered 
lands under the provisions of the home- 
stead laws are not entitled to allotments 
under the fourth section of the act of Feb- 
Tuary &, 1887, whether the marriage took 
place prior or subsequent to the act of 


Instructions of September 6. 1901, con- 
cerning commissions on agricultural Chip- 
pewa lands commuted under the act of 
panuary 26, 3901 coos cactetwnccok ae cee gees 

All moneys accruing from the disposal of 
agricultural Chippewa lands under the pro- 
visions of the acts of January 14, 1889, and 
January 26, 1901, either for excess acreage 


or on cammuted entries, sbould be depos- — 


ited to the credit of the Chippewa Indians. 

The register and receiver are not entitled 
to commissions upon such moneys either 
payable therefrom or out of the public 
moneys of the United States; but under the 
third paragraph of section 2288 of the Re- 
vised Statutes they are entitled to the com- 
missions therein specified upon the price of 
the land embraced in entries, as excess 
acreage, and land involved in commuted 
entries, the same to be paid by the entry- 


All Indians residing upon the White Earth 
Reservation are entitled to share in the 
proceeds of dead timber on that reservation 


disposed of under the act of June 7, 1897... 315 — 


The township in the White Earth Reser- 
yation set apart for the special occupancy 
of the Pembina Indians is, so far as the act 
of June 7, 1897, is concerned, to be regarded 
as a separate reservation, and nota part of 
the White Earth, and the Indians residing 





‘ceded by said act of June 6, 1900, is entitled 


to an allotment thereunder, restricted to 
the lands oceupied at the date of agreement, 
not exceeding 320 acres for any one family. 

The right of dissent accorded by section 
5 of the act of February 18, 1888, from the 
statutory allowance to the tribe or nation 
provided for by said act on account of right 
of way granted, is limited to a dissent by 
the general council of either the nation or 
tribe named, and there is no authority for 
the acceptance of a dissent by the principal 
ebief of such nation or tribe; nor is the De- 


partment of the Interior authorized to ex- 


tend the time within which such dissent 
Mar ‘be eertified :... csc.c+ ceusens Pescecdesens 

The acts of Juue 5, 1872, and February 11, 
1874, constitute the only authority for the 
disposal of lands in the fifteen townshipsin . 
the Bitter Root Valley opened to settlement 
by the act of June 4, 1872, and said acts spe- 
cifically provide for their disposal to actual 
settlers only; hence said lands are not sub- 
ject to eutry under the timber and stone 
ACT ena tancuele ot ca ea edna Gees neue 

The provisions in the act of March 2, 1889, 
limiting the disposal of lands within the 
ceeded portion of the Great Sioux Indian 
Reservation to actual settlers under the pro- 
visions of the homestead law and the laws 
relating to town sites, does not reserve said 
lands from the operation of the act of Jan- 
uary 18, 1897, authorizing the use of public 
lands for reservoir purposes ...... Seaee eee 

In view of the fact tbat the practice, in 


_ the administration of the acts of March 2, 


1889, aud August 15, 1894, relating to the dis- 
position of lands in the late Sioux Indian 
reservations, respecting the commissions to 
be paid the register and receiver by the 
entryman, under the aet of March 2, where 
he commutes his entry, and of requiring no 
commission on the commutation of an entry 
made under the act of August 15, is of long 
standing and -has been uniformly adhered 
to, and that the administration of both 
these acts is now largely completed, no 
change in such practice will be made.....- 


Jurisdiction. 


The jurisdiction of the Land Department 
over public lands does not cease until the 
legal title has passed from the Govern- 


A change in the person holding the office 
of Secretary of the Interior does not defeat 
or prevent a review or reversal in any in- 
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stanee where the Secretary making the 
ruling, or rendering the decision, if still 
holding the office, would be in duty bound 
to review or reverse his own act............ 


Land Department. 


The acts of the heads of the several de-: 


partments of the Government in relation to 
matters which appertain to their respective 
duties are, in legal effect, the acts.of the 
WROCCHHVO © «dc dod agieeuceestcelon atscesace 

The Land Department has authority to 
make such rules and regulations, not in- 
consistent with law, as may be necessary or 
appropriate to secure the effective and con- 
venient administration of any law which 
falls within its jurisdiction.............-.-. 


288 


The action of the local land officers upon ~ 


questions of law or fact respecting the dis- 
posal of the public lands does not conelude 
their superior officers or the Government. 
Such action is in all cases reviewable by the 
Comniissioner of the General Land Office 
and by the Secretary of the Interior as the 
proper administration of the law or the de- 
mands of justice may require....-......... 


Lieu Selection. 
See Reservation, subtitle Forest Lands; 
School Lands. 


Married Woman. 
See Homestead. 


Mineral Land. 

See Railroad Grant. 

Coal lands are mineral lands within the 
meaning, generally of the laws relating to 
the publie lands ..........0s00ees-cesscneees 

Lands containing deposits of ordinary 
brick clay are not mineral lands within the 
meaning of the mining laws, though more 
valuable for such deposits than for agricul- 
BUTAL PUTPOSES <oc5.07 se ected tends teekeetasecn 

Lands which have been allotted to In- 
dians, or to which a homestead entryman 
has acquired fixed and vested rights by rea- 
son of his compliance with the homestead 
laws, are not subject to the mining laws or 
to mineral exploration and entry.......... 

Lands not known to contain valuable 
mineral deposits at the time when, in the 
absence of such knowledge, the rights of an 
Indian allottee or of a homestead or town- 
site entryman become fixed and vested are 
not thereafter subject to exploration, loca- 
tion, or entry by other parties under the 
MMMM AA WSicresce tt ee tore kate ae fen 

Rights once vested in an allottee, or inan 
entryman under the homestead.or town-site 
laws, or in a town-lot purchaser, can not be 
affected by the subsequent exploration or 
location of the lands for minerals .......... 

In order to except mineral] land from the 
operation of a town-site or other entry made 
in pursuance of law, the land must be 
known. at the time of the entry, to contain 
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Page. 
minerals of such character and value as to 
justify expenditures for the purpose of ex-— 
tPRCting THEM 4.5.52 etee dss c 2 ke BS 

Conditions with respect to the character 
of land, as they exist at the date of entry, 
or at the time when all the necessary re- 
quirements have been complied with by 
the person seeking title, must determine 
whether the land is subject to sale or other 
disposition under the law upon which the 
application for patent is based, and no 
change in such conditions, subsequently oc- 
curring, can impairorin any manner affect 
the applicant’s right to a patent, if in other 
respects established ...... eeoreiedeeametedes 88 

Whenan applicant for public lands under 
the nonmineral laws has complied with all 
the terms and conditions necessary to se- 
cure title to a particular tract of land, he 
acquires a yested interest therein, if it is 
then not known to contain mineral deposits 
and is otherwise of the condition and char- 
acter subject to disposition under the law 
under which he seeks title, and thenceforth 
the mining laws have no application to the 
land, the applicant is regarded as the equi- 
table owner, the Government holds the 
legal title in trust for him, and no subse- 
quent discovery of mineral in the land, or 
other change in its condition or character, 
can impairorin any manner affect his right 
OP Ue: co 2o ie otnas a huve sacs ares siemens 312 

Directions given that in all nonmineral 
entries of lands in the States of Mississippi, 
Louisiana, Arkansas, and Florida the same 
nonmineral affidavit be required, before 
the entry is permitted to go of record, as is 
required in other States to which the min- 
ing laws are applicable.............-......- 185 


Mining Claim. 
See Oklahoma Lands. 


GENERALLY. 
Revised circular of rules and regulations, 
July 26, 1901 ....-..- Dictocseg Meese eee euer os 433 
An entry or selection of public lands 
which is not so far perfected as to conferan 
equitable title or vested right doesnot take 
the land included therein out of the opera- 
tion of the mining laws ............-....--- 852 
There is no authority in the mining laws 
for the issue of two patents for the same 
mineral land, the patent toone claimant to 
enibrace only the surface land and the pat- 
ent to another to embrace only the veins or 
lodes beneath the surface; nor is it within 
the contemplation of said laws that vein or 
lode deposits may be claimed, located, and 
patented independently of the surface 
ground connected with and containing or 
OVEDIVING CHEN. 2656s oes cee e de sawesaaeue: 21 
From the time of the passage of the ae of 
June 6, 1900, the body of lands which were 
to be allotted or opened to settlement there- 
under were subjected to the mining laws, 
and to mineral] exploration and entry, so 
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ar as the same should be found to contain LOCATION. 
valuable mineral deposits; but such lands In a controversy between conflicting 


were to be subject to the mining laws, or to 
mineral] exploration and entry, only so long 
as they should remain free from any vested 
right of individual ownership........--.--. 

Upon the allotment of said lands in sev- 


eralty, ornpon title thereto being earned by — 


_a homestead entryman by compliance with 
the homestead law, the lands allotted, or 
embraced in a homestead entry, cease to be 
subject to the mineral provision of said act. 
Valuable mineral deposits which may be 
found upon land allotted in severalty to an 
Indian under the act of June 6, 1900, are not 
withheld from the allottee or reserved to the 
United States, and can not be acquired un- 
der the mining law; but such land may, 
with the approval of the Secretary of the 
Interior, be leased by the allottee under the 
general statute relating to the giving of 
mining leases by Indian allottees ...... pets 
The provision of the act of June 6, 1900, 
whereby the mining laws were extended 
over the lands ceded to the United States 
by the Comanche, Kiowa, and Apache 
tribes of Indians in the Territory of Okla- 
homa, was not intended to operate as an 
exception to the settled principles applied 
by the Land Department in the adminis- 
tration of the public land laws generally. 
Controversies between mineral and agri- 
- cultural or town site claimants, as to any of 
said ceded landg, are to be determined upon 
the same principles which apply to like 
controversies with respect to the puhlic 
Jands situated elsewhere ..........-----+--+ 
No mining location of land within the 
county-seat town sitesofLawton, Anadarko, 
or Hobart, made after the special reserya- 
tion of those town sites on June 24, 1901, un- 
der the act of March 3, 1901, isofany validity 
or effect whatever .......-....--.0--2200---: 
Congress having made no provision for a 
United States suryeyvor-general for the Ter- 
ritory of Oklahoma, and not having author- 
ized the duties required to be performed by 
a United Statessurveyor or surveyor-general 
in the administration of the mining laws 
generally to be performed in said Territory 
by any other officer, it is the duty of the 
Commissioner of the General Land Office, 
in administering the mining laws as ex- 
tended over the aforesaid ceded lands by 
the act of June 6, 1900, to perform, under 
the directionof the Secretary of the Interior, 
all executive duties appertaining to the 
surveying of mining claims located upon 
said lands, with the view of obtaining pat- 
ents for such claims, and all similar duties 
in any manner respecting the conduct of 
proceedings to obtain such patents, and to 
enforce and carry into execution any and 
every part of the provisions of the mining 
Jaws with respeet to said ceded lands, not 
otherwise specially provided for in the act 
extending said laws over said lands cedeauee 
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claimants to the same land, arising upon 
protest by a mineral lecator against an ap- 
plication to purchase under the act of June 
8, 1878 (amended by the act of August 4, 
1892), where it appears that the land, when 
surveyed, was returned as of little, if any, 
value for agricultural purposes and chiefly 
valuable for the timber thereon, and the 


- final proof submitted in support of such ap- 


plication appears to be sufficient in form 
and substance, the burden of proof at a 
hearing upon such protest rests upon the 
PLOLOSUBAG so censc Side ee ee sees Beene 

Where in such a ease the evidence fails to 
show that the land in controversy contains 
valuable deposits of mineral, and it appears 
that the discovery on the strength of which 
the mineral location was made consisted of 
the digging of a prospect hole to the depth 
of ten feet, in which about two cents’ 
worth of gold was found, and ample time 
and opportunity were afforded prior to the 
hearing to test the extent and value of the 
alleged mineral deposits, without any sys- 
tematic or continuous prospecting or work- 
ing of the claim having been doue, it can 
not be held that such a location isa mining 
claim within the meaning of said act of 
JUDE SARIS 88s ec es sua esawee he gagesnowses 

The case of Michie x. Gothberg, 30 L. D., 
407, cited and distinguished ........-.....-- 


APPLICATION, - 

An application for patent toa lode mining 
claim may embrace ground lying on oppo- 
site sides of an intersecting patented mill 
site, provided the lode or vein upon which 
the location is based has been discovered in 
both parts of the lode elaim..........-..-.. 

Where an application for patent to a min- 
ing claim isabandoned as to a tract of land 
included therein, or rights thercto obtained 
by earlier proceedings under the ar plica- 
tion have been waived by delay to duly 
prosecute the same to completion, the ap- 
plication should, as to such tract, be ze- 
jected 

A tract of land inecludedin a pending ap- 
plication for patent to a mining claim can 
not properly be included in the subsequent 
application of another party .....--..------ 

Where anapplicant, after the close of the 
period of publication of notice, delays mak- 
ing entry until bevond the end of the calen- 
dar year, his laches, in the presence of the 
alleged relocation of the claim, are fatal to 
the 6NtPy soles o0i rane eer co tatineesismie sas 

Anapplication for mineral] patents which 
includes ground embraced in a prior or 
pending application for patent should not 
be received as to the ground in conflict; 
but where such an application has been re- 
ceived, and proceedings had thereon, and 
an adverse claim has been filed and suit 
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brought upon it in a court of competent 
jurisdiction, the application will not be re- 
jected and the parties required to begin 
proceedings anew, but the adverse suit will 
be recognized as a stay of proceedings on 
theapplication for patent until the suit shall 
have been finally determined, after which 
the application will be adjudicated in ac- 
cordance with that determination......... 


SURVEY. 

The Land Department is without the juris- 
diction or authority to correct mistakes, 
after patent, in the survey of a mining claim, 
as long as the patent remains outstanding... 

The returns of the surveyor-general in 
survevs of mining claims made under the 
mining lawsare conclusive as tothe quantity 
of the lands embraced in such claims...... 

A mining claim legally located may be 
surveyed according to the lines of the loca- 
tion as marked on the ground, even though 
the surveyed lines may in part or in whole 
fall upon lands patented prior to the sur- 
yey. A patent issued upon such a survey 
should exclude all lands within the lines 
of thesurvey which are also included in the 
prior patent 

Where the certificate of entry of a placer 
mining claim describes the Jand in terms 
of the general public survey and the sur- 
veys of the excluded mining claims, such 
description is suffictently accurate therein, 
and said surveys, taken together, furnish 
the necessary data for the computation of 
the area of the land and for the preparation 
of an accurate description to be incorpo- 
tated in the patent...............--.....--- 


DiscovERY AND EXPENDITURE. 
Questions as to the making of annual ex- 
penditure npon mining claims and as to 
rclocations alleged to have been made by 
reason of failure to make such expenditure 
or to duly resume work, are not for deter- 
mination by the Land Department, but by 
the courts 
Labor or improvements to be credited to- 
ward meeting the requirements of the stat- 
ute as to ¢xpenditure on a mining claim 
must actually promote or directly tend to 
promote the extraction of mineral from the 
land, or forward or facilitate the develop- 
ment of the clainl as a mine or mining 
elaim, or be necessary for its care or the 
protection of the mining works thercon or 
pertaining thereto... .......... 22sec eeceaee 
Claimant’s quartz mill, situated on one of 
his claims in another group, even if con- 
structed by him for the express purpose of 
crushing ores from the claims embraced in 
this entry, could not be accepted as an im- 
provenient made for the benefit of those 
claims, or either of them, within the mean- 
ing and intent of the statute.............-. 
Section 2324, R.S., is astatute of forfeiture 
and should be strictly construed.........-. 
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Said section authorizes proceedings to be 


had against a delinquent coowner of a min- 


ing claim only by ‘‘the coowners who have 
performed the labor or made the improve- 


‘ments’ required. A coowner who has not 


made the required expenditure is not within 
the terms of the statute and is not in a posi- 
tion to take advantage of its forfeiture pro- 
VISIONS osaa sSaare lve on ta retirees waee 


“a, 
NOTICE. 


There can be no valid Sirs: upon an ap- 


plication for patent to a mining claim until 
notice of the application shall have been 
LOWES SIV COs ccc ey kuvaees Menweat are aaeielne 

An adjudication by the land department 
that the notice of application for patent to 
& mining claim is fatally defective is equiva- 
lent to adetermination that an entry based 
upon such application is illegal and should 
becanceled. Insuch case the entry will be 
treated as though formally canceled as of 
the date the notice was finally adjudicated 
to be insufficient 


Ce | 


Notice. 


See Mining Claim; Practice. 


Occupancy. 


The unauthorized and illegal occupancy 
of public lands subject to homestead entry 
only constitutes no bar to such entry thereof 
by one who asserts a right by virtue of com- 
plianee with the law and regulations relat- 
ing to the entry of such lands,............. 

Proof that land is uninhabited is not the 
equivalent of proof that it is vacant or un- 
occupied 


ee 


Officer. 


Circular of Mareh 26, 1902, under the aet 
of March 11, 1902, relative to officers before 
whom affidavits, proofs, and oaths may be 
made by applicants and entrymen under 
the homestead, preemption, timber-culture, 
desert-land, and timber and stone acts .... 

Where deputy clerks are duly empowered 
by Congressional, State, or Territorial laws 
to perform the duties of clerks of courts of 
record, all affidavits, proofs, and oaths of 
any kind whatsoever required to be made 
by applicants and entrymen under the 
homestead, preemption, timher-culture, 
desert-land, and timber and stone acts may 
be made before sueh deputies with dike 
effect as though made before their r prine!- 
PAIStecscnedesewieces teases Sw aGiees eae ats 


oiahioin a Lands. 


Proclamation opening Kiowa, Comanche, 
Apache, and Wichita ceded lands 
Cireular of July 5, 1901, with respeet to 
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qualifications of homestead entrymen in . 


Wichita and Kiowa, Comanche and Apache 
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Regulations of Auguest 5, 1901, concern- 
ing opening of Wichita and Kiowa, Co- 


served by said act to the Territory and 
future State of Oklahoma for university 
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' manche aud Apache ceded lands.......... 62 and other purposes, was ‘‘lost to said Ter- 
Regulations of August 5, 1901, concerning ritory by reason of allotment under this. 
opening of Wichita and Kiowa, Comanche act or otherwise,’ other lands equal to the 
and Apache ceded lands, amended ...... 63, 67 loss might be located, said Territory is au- 
Circular of September 16, 1901, relative to thorized to select Jands in lieu of any such 
' disposition of Wichita and Comanche, Ki- section 13 or 33 lost to said reservation by 
owa and Apache lands after expiration of reason of itsineclusion within a pasture re- 
Weixty Gays’ PCTIOG! sc. scctecaeess bad Sewn 107 “serve set aside by the Secretary of the Inte- 
The general provisions of the town-site rior pursuant to article three of a treaty 
laws control in the allowance of town-site between the United States and the Coman- 
entries upon the lands ceded by the Kiowa, che, Kiowa, and Apache Indians, con- 
Comanche, and Apache Indians; and the cluded October 6, 1892..................00-- 362 
specia] provision, authorizing the commuta- The act of May 17, 1900, known as the free 
tion of homestead entries for town-site pur- homestead act, operated to abrogate the 
poses, contained in the second proviso of general rule recognized in departmenta] 
section 22 of the act of May 2, 1890, is not practice, that requires payment to be made 
applicable to entries made upon said lands. 144 for the excess area embraced in homestead 
The selection and entry of land adjacent entries containing more than one hundred 
to a town site, by a duly qualified and regis- and sixty acres, In so far as such rule, prior 
tered homestead applicant, is not in viola- to the passage of said act, affected the en- 
tion of the letter or spirit of the law nnder try of lands designated therein......[...... 162 
which the lands in the territory ceded by In view of the provisions of section 13 of 
the Comanche, Kiowa, and Apache Indians the act of March 2, 1889, and seetion 2 of the 
were opened to settlement and entry ...... 88 act of June 5, 1900, one who has made a 
In making homestead entry of lands in cash entry of Chevenne and Arapahoe In- 
the territory ceded- by the Comanche, dian lands under the act of Oetober 20, 1898, 
Kiowa, and Apache Indians, it is not neces- is entitled to make a second homestead en- 
sary that the lands shall be taken in square try of lands in the Cherokee strip...... 1... 49 
form; but the general provision of the act 
of March 3, 1891, amending section 2289 of Patent. 
the Revised Statutes, which directs that The right to a patent, once vested, is, 
land to be taken as a homestead shall “ be for most purposes, equivalent to a patent 
located in a body in conformity to the legal | issued, and when in fact issued the patent 
subdivisious of the public lands,” will con- relates back to the time when the right to 
trol as to the form of entries of these lands. 83 it became fixed ..........--..ceeeeee Sekaeee 8s 
All persons who have acquired title toa The statement in a patent as to acreage 
homestead by commutation, whether un- of the land conveyed must yield ta the 
der the provision of section 2301 of the Re- terms of description therein employed..... 272 
vised Statutes or under any one of the spe- | Where an act of Congress directs the See- 
cial acts relating to Oklahoma lands, are, | retary of the Interior to transfer title to 
if otherwise qualified, entitled to enter a | public land, without specifically providing 
homestead of the Comanche, Kiowa, and — by what means the transfer shall be made, 
Apache lands......-+-++- +++ essere ee eese rene 46 | patent therefor will be issued in the usual 
’ Commutation may be allowed of all | mannet............ eet RGAE eae 348 
homestead entries made under the act of | a 
June 6, 1900, without reference to whether | Possession. 
the entryman had previously commuted | The use of uninclosed land for the pastur- 
an entry under section 2301 of the Revised ing of stock, and the exclusion of others 
Statutes ...... Steve ets e teeter erent eer e ee 445 therefrom by means of a keeper or herder, 
Judicial proceedings instituted to compel constitutes possession thereof .............. 446 
the Secretary of the Interior, by writ of 
mandamus, to allot certain lands to a mem- Practice. 
ber of the Comanche tribe of Indians, un- See Rules Cited and Construed, page XXIII. 
der the agreement ratified by the act of | Revised rules Of... occ c ccc cc cccccccccccne. 527 
June 6, 1900, with said Indian tribe, the Appeals by different parties, and relating 
courts, so far as the matter has proceeded, | to separate and distinct tracts of land, 
having ruled against the petition for man- | should be transmitted to the Department 
damus, will not prevent the commutation | BO PATALEL ss oreo eds nn faa ee 258 
of a homestead entry for town-site pur- It is not essential that the interrogatories 
poses, under section 22 of the act of May 2, | required by Rule 24 of Practice be filed with 
1890, and the act of March 11, 1902, of the | an application for continuance and order 
Jand involved .......-.....-seeeeeeeeee eens 366 to take depositions, made under Rule 21; it 
Under the provision in the act of June 6, | is sufficient that the interrogatories be pre- 
1900, that in case any section 13 or 33, re- | pared with reasonable diligence ........... 67 
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In all eases where sufficient service has 
been made on an adverse party, who fails 
to appear or to respond to said notice, the 
ease shall be treated asan er parte proceed- 
ing, and can thereafter be proceeded with 
without further notice to him............-. 

An entry erroneously canceled without 
notice to a transferee, whose interest was 
made known to the officers of the land de- 
partment, will be reinstated upon applica- 
tion of the transferee..........-.......2006- 

A transferee or mortgagee claiming un- 
der an entry, if his interest or claim is 
known to the land department, is entitled 
to notice of any action by the Government 
affecting the entry, whether the fact of his 
interest is made known to the land officers 
by a statement under oath or in some other 
WAY 21.0020 db waseuamad tavieetsenrees Settee 
Private Claims. 

Congress having confirmed and directed 
the survey of a private land grant, it is not 
within the province of the Land Depart- 
ment to question its integrity or validity... 

If there is doubt as to the translation of 
the original title papers relating to a con- 
firmed private land grant, the Land Depart- 
ment must be guided by the translation 
which governed the action of the suryeyor- 
general and of Congress in the proceedings 
leading up to the confirmation of the grant. 

Where conflicting private land grants 
have been confirmed by Congress, each with- 
out any reference to the other, it is the duty 
of the Land Department to follow the con- 
firmations and survey and patent each 
gran’, leaying to the judiciul tribunals the 
determination of all matters of priority and 
superiority of right to the area in conflict. - 

Where the confirmatory act provides that 
the survey of a private land grant ‘shall 
conform toand be connected with the pub- 
lic surveys of the United States, * * * 
so far as the same can be done, consistently 
with landmarks and boundaries specified,”’ 
in the grant, and, on accountof the absence 
of public surveysin the vicinity of the land, 
it appears to be impracticable to make the 
survey conform to and be connected with 
the public surveys, the same will not be re- 
quired 

The cost of the survey of a private land 
elaim shall be paid by the claimant, after 
the completion of the survey, but prior to 
the issuance of patent........----........5. 

Instructions of July 24, 1901, with respect 
to notice of application for certificates of 
location under third section of act of June 


ee 


The right to locate surveyor-general’s 
scrip on land subject to sale at private en- 
try at $1.25 per acre, conferred by the special 
act of June 2, 1858, is in no wise affected by 


i 


1 


318 | 


51 |: 





51 





208 


202 





202 


202 


45 


the general provisions of the act of March 2, - 


1889, or the absence of a restoration notice, 


Page 


where after the passage of said act the land 
may have been included in a homestead 
entry that is subsequently canceled........ 

In the enactment of the seventeenth sec- 
tion of the act of March 3, 1891, Congress had 
in contemplation the protection of indi- 


vidual possession, and the right of entry 


under said section can not be recognized 
where the possession is not of such charac- 


Where a smail- holaiae claimant within 
the provisions of sections 16,17, and 18 of 
the act of March 3, 1891, has filed his claim 
and made due proof thereof in conformity 
with said sections and the regulations issued 
thereunder, and is fully entitled to a patent 
therefor, at the date of the decree of the 
Court of Private Land Claims confirming a 
private land grant in conflict therewith, 
the lands embraced in such claim must be 
held to be disposed of or granted by the 
United States, within the meaning of the 
provisions of sections 8 and 14 of said act, 
and excepted from the operation and effect 
of the decree of confirmation............... 

No lands were granted by the third sec- 
tion of the act of March 3, 1819, which were 
claimed or recognized by the preceding sec- 
tions of the act, and it is therefore neces- 
sary to identify the land claimed under the 
third section and to show that it does not 
conflict with any claim confirmed by the 
first or second section 

The use of uninelosed land for the pas- 
turing of stock, and the exclusion of others 
therefrom by means of a keeper or herder, 
constitutes possession thereof, within the 
meaning of section 7, act of July 23,1866... 

The word ‘‘improved” as used in said 
section contemplates the utilization of the 
lands applied for under said section for 
some recognized purpose of settled and 
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civilized Hfe, not necessarily by the erection 


thereon of buildings like houses and barns, 
especially where such structuresare located 
on adjacent land andare adapted to use on 
the land applied for. Lands so used and 
occupied are within the intendment of the 
BIALUUGs cancactx.tusiemaaes eels ee weawendesommiine 

The right of purchase under said section 
is not defeated by adverse settlement 
claims, acquired after the passage of said 
act, with full knowledge and notice of the 
right asserted by the grant claimant to the 
lands upon which settlement was so made. 


Proclamation. 


A proclamation of the President is imme- 
diately operative and imports notice to all 
the world..:...-- ta deedinesias abaewn eG cua tw 


Public Lands. 


So long as the title to public land remains 
in the Government, the Land Department, 
and the Secretary of the Interior as the 
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head of that Department, are authorized to 
try and determine the rights of claimants 
therefor; and this power of necessity carries 
with it the power and involves the duty of 
determining whether such title remains in 
the Government or has been granted away 
FPOWL- 1G vat cu voneda ci erestarecerseweaee estes 

An authoritative order by ‘the proper ex- 
ecutive department of the Government 
directing the withdrawal of public lands 
from disposition is, while in force, a bar to 
the appropriation of the land under the 
PUblIC- land IAWSics ess tea ees S nash aaaseesas 

Withdrawals of public lands may be made 
for present public uses, or disposition ina 
special way, or in anticipation of future 
TISOS: OF. CispOsel - vccsocikcvsdeecwes onesies bets 

Wherever, by act of Congress, provision is 
niade for the disposal of portions of the 
public lands of a designated class and char- 
acter, selection or entry thereof under such 
act can not lawfully be permitted until the 
lands sought to be acquired under said act 
are shown to be of the class and character 
subject to disposal thereunder. When the 
evidence to enable such determination to 
be made does not appear from the land- 
office records, it must be furnished by those 
who seek title under the act 





Under proceedings in the Land Depart- - 


ment to acquire title to public land, no 
rights in the land are to be regarded as 
having become vested in the party seeking 
title until he shall have performed ail the 
conditions and fulfilled all the require- 
ments necessary to establish his right toa 


Railroad Grant. 
See Railroad Lands; Right of Way. 


GENERALLY. 


Circular of September 22, 1902, under acts . 


of June 22, 1874, August 29, 1890, and July 1 
1902, relative to settlers on railroad and 
wagon-road grants ........... oi cesadinee eats 

Directions given that all action affecting 
lands within the conflicting limits of the 
grant made by the act of July 2, 1864, to the 
Northern Pacific Railroad Company und 
the grant made to the same company by 
the joint resolution of May 31, 1870, be sus- 
pended until further directions in the 
TRATUGT 2 yin cts le cs se iaewd a. anced einde aen wae iets 

In determining priorities of claims in a 
controversy arising upon the filing by a 
railroad company of a list of selections, reg- 
ular in form, upon the day the plat of 
survey of thetownship in which the selected 
lands are situated was officially filed and 
the presentation, on the same day, of home- 
stead applications for said lands, the actual 
time of the presentation of the claims will 
be recognized 
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Lanps ExcEPTeD. 

An expired preemption filing, of record 
at the date of the attachment of rights under 
the grant to the Northern Pacific Railroad 
Company, does not except the land covered 
thereby from the operation of the grant.... 

A preemption filing accepted by the local 
officers and placed of record, which was 
subsisting at the date of the definite location 
of the line of the Union Pacific railway 
opposite the tract covered thereby, excepts 
said tract from the grant made by the act 
of July 1, 1862, to aid in the construction of 
said road, without regard to the qualifica- 
tion of the person making such filing...... 

Lands included in the withdrawal upon 
the map of general route of the Lake Supe- 
rior and Mississippi railroad at the date of 
the passage of the act making the grant to 
the Northern Pacific Railroad Company 
were not ‘ public lands,” and for that reason 


were excepted from the Northern Pacific 


PrAMb trae Serie eaeak ee Seas eect ees eeu 

Lands within ten miles of the probable 
route of the Lake Superior and Mississippi 
railroad, included in the withdrawal on 


account of the grant to aid in the construe- 


tion of said road at the date of the passage 
of the act making the grant to the Northern 


Pacific Railroad Company, were not ‘pub- 


lic lands,’ and for that reason were ex- 
cepted from the Northern Pacific grant.... 


INDEMNITY. 
Selections of lands under the Sot of June 
4, 1897, while of record and awaiting con- 


’ sideration, bar indemnity selection of the 


same lands under a railroad grant........- 

In case of the erroneous patenting to a 
railroad company, as indemnity, of a tract 
of land for the selection of which no pre- 
vious application had been made, the com- 
pany will be afforded an opportunity to 
specify a basis therefor and the patent al: 
lowed tostand...... Seiler yaaa veers Leawunts 

Lands within the overlap of the grant 
made by the act of July 2, 1864, to the 
Northern Pacific Railroad Company,and the 
grant made to the same company by the 
joint resolution of May 31, 1870, are subject 
to indemnity selection by said company 
under the latter grant...............eeneees 

Where a fractional section has been de- 
scribed differently under the originalsurvey 
of April 27, 1869, and the Curpenter survey 
of April 6, 1894, and selection thereof is 
made by a railroad compally, as indemnity, 
under the description given in the original 
survey, such selection should be considered 
as a selection of the tract as described under 
the later survey, and patent should issue 
accordingly 
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MINERAL LANDS. 
In the absence of further legislation, the 
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land department is without authority to 


60 


Pa 
patent to the Northern 


Company, or its suecessor in interest, any 
lands within the land districts named in 
the act of February 26, 1895, prior to the 
examination and classification of said lands 
as nonmineral, provided for in said act.... 

The act of February 26, 1895, limited the 
classification of lands within the limits of 
the Northern Pacific land grant in the State 
of Idaho to the Coeur d’ Alene land district, 
and where lands in said State outside of that 
district were classified as nonmineral by 
mineral land commissioners appointed 


under suid act, and the classification ap- 
proved, notice of the listing or selection of ° 


such lands will be required to be given, as 
to such of the lands as are within 6 miles of 
n mining claim, in the manner provided by 
the regniations of July 9, 1894, notwith- 
standing sueh classification and approval. . 


CONFLICTING GRANTS. 

«A reservation on account of a prior grant 
will defeat a later grant, like that made in 
aid of the Northern Pacific railroad, with- 
out regard to whether the lands are needed 
in satisfaction of the prior grant.....--....- 


Acr or JuLy 1, 1898. 

The act of July 1, 1898, is limited to con- 
flicting claims upon odd-numbered sections 
in either the granted or indemnity limits of 
the Northern Pacific land grant: hence con- 
fiicting claims to landsin an eveu-numbered 
section are not subject toadjustment under 
SHIGAUC Lent ster cece cele ee cas pie atwe ewes 

Purchasers under section 5 of the act of 
March 3, 1887, of lands covered by an ex- 
pired preemption filing at the date of the 
attachment of rights under the grant to the 
Northern Pacific Railroad Company, 
and for that reason erroneously held to 
have been excepted from the grant, are not 
elaimants adverse to the railroad company, 
and henee their claims are not subject to 
adjustment under the provisions of the act 
Ord Wy Ly 1898. cede ccek taccs pase eaeedcges 


Railroad Lands. 

An applicant to purchase under the fifth 
section of the act of March 3, 1887, who, 
at the time of his purchase fron the rail- 
road company, had knowledge that there 
were conflicting claims to the lands and 
that the company’s claim was béing con- 
tested, is not uecessarily chargeable with 
bad faith because of such knowledge...... 

One who with knowledge of the excep- 
tion of mineral lands from the grant to the 
Southern Pacific Railroad Company pur- 
chases from said company lands within the 
‘limits of its grant, known to be mineral at 
the date of such purchase, is not a pnr- 
chaser in good faith within the meaning of 
section 5 of the act of March 3, 1887........ 

If such lands were not known to be min- 
eral at the time of their purchase, no subse- 


Pacific Ralieoad” 
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quent discovery or development of miner- 
als thereon could affect the question of the 


’ good faith of the purchase ............... 3 


Purchasers under section 5 of the act of 
March 3, 1887, of lands covered by an ex- 
pired preemption filing at the date of the 
attachment of rights under the grant to 
the Northern Pacific Railroad Company. 
and for that reason erroneously held to 
have been excepted from the grant, are not 
claimants adverse to the railroad company, 
aud hence their claims are not subject to 
adjustment under the' provisions of the act 
of July 1, 1898 

An application to purchase under section 
5 of the act of March 3, 1887, can not be en- 
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tertained until it has been finally deter-- 


mined that the land sought to be purchased 
is in fact excepted from the railroad grant. 

A person entitled to make purchase under 
the provisions of section 5 of the act of 
March 3, 1887, upon being advised of an ad- 
verse claim asserted to the land under the 
homestead law, should make prompt asser- 
tion of his right of purchase by filing his 
application in the district land office, and 
his failure to make timely assertion of 
claim under such circumstances will bar 
his right of purchase as against the adverse 
claimant in possession ............----2-0.+45 


Rehearing. 


See Practice. 


| Relinquishment. 


were ee 


An eutryman may relinquish at pleasure 
any legal subdivision of his entry, if no 
transfer thereof has been made, and such 
relinquishment will take effect immediately 
upon its filing 
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Repayment. . 


The filing of a preemption declaratory 
statement is not all entry within the mean- 
ing of the repayment act: hence repayment 


“of the fees and commissions paid on such 


statement can not be allowed.....-.--...-- 

The right of repayment will be recoguized 
in ease of a desert-land entry erroneously 
allowed for land on both sides of a mean- 
dered stream, which was of the class which 
should have been meandered, and which 
renders the tracts embraced within the 
entry noneontiguous, notwithstanding the 
entry was canceled for a different reason.. 

The right to repayment of the purchase 
money paid.on a desert-land entry will be 
recognized where the entry as allowed is in 
form prima facie noncompact, and it does 
not appear from the record that it was as 
nearly in compact from *‘as the situation 
of the land and its relation to other lands 
will admit of,’ and was for that reason 
erroneously allowed and eould not have 
beet GOnRIIMEds .ccisGehues cs scakeweaweese ss 
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The indemnity withdrawal made March 
22, 1867, on account of the grant of July 27, 
1866, for the Southern Pacific Railroad Com- 
pany, was in violation of law and without 
effect, and did not operate to reserve the 
lands covered thereby from entry; hence a 
homestead entry of lands while included 
in the withdrawal was not, for that reason, 
an entry erroneously allowed that could 
not be confirmed, and repayment of the 
fees and commissions paid by the entryman 

is not authorized 2.2.22... eee een n nee 270 
Section 2357, Revised Statutes, fixing the 
price of alternate even-numbered sections 
within railroad limits at $2.50 per acre, was 
not modified or repealed by the desert-land 
act of 1877; hence an entry allowed under 
said act, prior to the passage of the amend- 
atory act of 1891, at the rate of $1.25 per acre; 
was erroneously allowed and could not be 
confirmed, on the payment of such price, 
and the entryman is therefore entitled to 

POPAVINCN si cc eceoheoenanexceeseweacecaiacs 277 


Reservation. 
See Right af Way; School Land. 


GENERALLY. 

A question of executive reservation or 
appropriation of public lands is one of fact, 
rather than of mere form ......-..........- , 88 

An authoritative order by the proper ex- 
ecutive department of the Government, © 

‘directing the withdrawal of public lands 
from disposition, is, while in force, a bar to 
the appropriation of the land under the 
Public land laws sc sducosewsedwececct scutes 193 

Withdrawals of public lands may be made 
for present public uses, or disposition in a 
special way, or in anticipation of future 
uses or disposal. ...-..-..--csceaceccos cance 193 


Forest LANDS. 


Generally. 
Circular of May 12, 1902, under act of 
April 15, 1902, relative to bona fide settlers 
In forest TESETVES . 2... ccewcccccescnccccces 331 
Paragraph 18 of rules and regulations of 
- April 4, 1900, amended ................-.... 182 
Paragraph 21 of rules and regulations of 
April 4, 1900, amended ...........2......04. 173 
The excepting clause of the proclamation 
establishing the Olympic forest reservation 
‘ geases to be operative in behalf of a settler 
who fails to make entry or filing for the 
lands settled upon within the time allowed 
DY ONY, glview eee wee ao ou hei Seaes eS eweu see cue 47 
The excepting clause of the proclamation 
establishing the Sierra forest reservation 
ceases to be operative in behalf of a settler 
who fails to make entry or otherwise place 
of record his claim for the lands settled 
upon within the time allowed by law....-. 80 
The act of March 3, 1899, relating to lands 
in the Black Hills forest reservation, did 
not abrogate and annul that portion of 
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the Executive order creating said reserva- 
tion which prescribed what lands are ex- 
cepted from the operation of that order, 
but merely provided that entries might he 
made so as to include the improvements of 
settlers regardless of legal subdivisions of 
ENG TNMs ati tur ade cvweiaweecentiwe teens 

Lands within said reservation which at 
the date of the Executive order creating 
the same were covered by a valid settle- 
ment for which filing was not made within 
three montbs after the filing of the town- 


‘ship plat do not come within the exception 


mentioned in said Executive order, and are 
therefore not subject to entry under said 
act of March 3, 1899 .........0..-.-2002. 200 


Act of June 4, 1897. 

Circular of July 7, 1902, relative to lieu 
BCICCHIONS. viwnsntieksU euciuseewedeeuwussee ews 

No rights become vested in a selector un- 
der the act of June 4, 1897, until there has 
been a concurrence of (1) a relinquishment 
to the United States of the base land with 
proof that the relinquishment carries full 
title, and (2) a selection of other land in 
lieu of that relinquished with proof that 
the land selected is at the time of such con- 
currence of the character and condition 
subject to selection.......-....200...------- 

Public land suspended from disposition by 
direction of the Commissioner of the General 
Land Office, with the approval of the Secre- 
tary of the Interior, is not subject to selec- 
tion under the act of June 4, 1897........... 

Lands in the State of California claimed 
under the swamp-land acts, which have 
never been properly identified as of the 
character intended to be granted to the 
State under those acts, and which have 
never been certified or patented to the State 
thereunder, are not the subject of relin- 
quishment or exchange under the act of 
DUNG 41607 5. c.acntecn'e weed ce weedeuswace edus 

Lands claimed under: the grant to the 
State of Oregon by the act of July 2, 1864, to 
aid in the construction of a military road, 
for which no patent has issued, nor any legal 
equivalent thereof, are not a sufficient basis 
for an exchange under the act of June 4, 


An applicant to make selection under the 
act of June 4, 1897, who has in other respects 
complied with the statute and existing regu- 
lations but has failed to furnish the requi- 
site proof of the character and condition of 
the Jand selected, may subsequently perfect 
his selection by submitting proof that such 
land was at the time of the presentation of 
his selection, and still continues to be, of the 
character and condition subject to selec- 
tion, the rights of the selector to be deter- 
mined as of the date when the selection is 
THUS: COMD CEG ooo etai sc cceed swavcccees buss 

An application to correct or change a lieu 
selection under the act of June 4, 1897, should 
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be accompanied by evidence showing 
whether or not the selector has transferred, 
assigned,or encumbered the land first se- 
lected or contracted so to do, whether any 
conveyance or instrument affecting or at- 
tempting to affect the title to such land, 
or the selector’s right under the selection, 
is shown upon the records in the county or 
other office where such records are usually 
kept under the laws of the State or Terri- 
tory where the land is situate. and as to 
whether, since its selection,such land has 
undergone any change in character or value 
by the cutting or removal of timber or the 
removal of any mineral or other thing of 
VON Gist aceeuiesceteceesancana wees web eeeabes 

The rule of approximation’ permitted in 
entries under the homestead and other 
public-land laws may properly be applied 
in case of an exchange of lands under the 
ACt0l JUNG 4 AGG «cue oa eee ees sexeneseeeend 

Selections of land under the act of June 
4,1897, while of record and awaiting consid- 
eration, bar indemnity selection of the same 
lands under a railroad grant........---.... 

Where a person owning lands within the 
limits of a forest reservation executes a deed 
of relinquishment thereof to the United 
States under the act of June 4, 1897, and said 
lands are subsequently excluded from the 
reservation, while the dced remains in the 
control of the vendor and unrecorded, the 
vendor can acquire no rights under said 
act by then filing the deed for record or caus- 
ing it to be recorded........-.------- 2-2 -0-s 

The relinquishment of lands selected in 
lieu of lands within the limits of a forest 
reserve on the ground that the lands in the 
township wherein the selected lands are 
situated have been suspended from disposal 
pending an investigation to determine 
whether the same were mineral in charac- 
ter, will not be accepted where it appears 
that the investigation has been concluded 
and the lands found to be of the character 
and condition subject to such selection.... 

Where the owner of lands covered by a 
patent, acting under the act of June 4, 1897, 
executed a deed of relinquishment thereof 
to the United States and recorded the same 
in the proper county office conformably to 
existing departmental regulations, while 
the lands were within the limits of a forest 
reservation, he became entitled, within a 
reasonable time, to complete the transac- 
tion by the seleetion of public lands in lieu 
of those relinquished, notwithstanding the 
subsequent exclusion from the reservation 
and restoration to the public domain of the 
relinquished lands ...........2.--2-22e00005 

Directions given for the preparation of 
appropriate regulations covering contin- 
gencies such as presented in this case...... 

The word ‘‘vacant’’ in the act of June 4, 
1897, as in part descriptive of land thereby 
made subject to selection in lieu of land 


213 


252 
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situated ina public forest reservation and 
relinquished to the Government, is used in 
its primary or ordinary sense of unoccupied, — 
and not in a special, restricted, or technical 
sense intended only to describe land ‘not 


taken or appropriated of record’”’...2....... 288 


Wherever, by act of Congress, provision 
is made forthe disposal of portions of the 
public lands of a designated class and char- 
acter, selection or entry thereof under such 
act can not lawfully be-permitted until the 
lands sought to be acquired under said ‘act 
are shown to be of the class and character 
subject to disposal thereunder. When the 
evidence to enable such determination to 
be made does not appear from the land 
office records, it must be furnished by those 


who seek title under the act ......-.-...--- 288 


Under proceedings in the land depart- 
ment to acquire title to public land, no 
rights in the land are to be regarded as hav- 
ing become vested in the party seeking title 
until he shall have performed all the con- 
ditions and fulfilled all the requirements 


necessary to establish his right to a patent. 288 


Where a selection is not accompanied by 
a showing that the land selected is vacant, 
no vested rights are obtained by its presen- 
tation, and an affidavit subsequently filed 
to the effect that the land was vacant at the 
time of attempted selection can not be 
given a retroactive operation so as to per- 


fect the selection as of the date of its filing. 312 


Astatement inthe nonoccupancy affidavit 
accompanying a lieu selection made under 
the act of June 4, 1897, that the land selected 
is ‘‘unoceupied by anyone haying color of 
title thereto,’ is not a proper showing re- 
specting the condition of the land; if it is 
occupied at all, the affidavit should state 
fully all the facts relating thereto, so as to 
enable the land department to determine 


the character and effect of the occupancy... 318 


Proof that land is uninhabited is not the 
equivalent of proof that it is vacant or un- 


OCCUDICE 4.5 i eteusccessebetaeenGi ens eben aes 220 


No vested right is obtained under the act 
of June 4, 1897, until the selector has, among 
other things, perfected his selection by the 
submission of proof that the selected land 
is nonmineral and unoccupied; and until 
this condition precedent is complied with 
the land is subject to exploration under the 
mining laws, and if found to be mineral in 
character is no longer subject to selection, 
and no right can be secured by any subse- 
quent attempt to perfect an incomplete se- 
lection under which no right vested prior 
to the development of the mineral quality 


OF tHe land coc te utew we dsc ee saces eee Sees 220 


An entry or selection of public lands 
which is not so far perfected as to confer an 
equitable title or vested right does not take 
the land included therein out of the opera- 
tion of the mining laws; but, ordinarily, 
where an entry or selection of public lands 
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is received and recognized by the local 
officers, it will, while pending, prevent the 
receipt or recognition of other applications 
for the same land until such entry or selec- 
410T 1S: GISpOSE OF jcc xe ta ceesun «ewe cteabewe’s 

In a case where, before a selector com- 
plies with the terms and conditions neces- 
sary to secure a vested right under the act 
of June 4¢ 1897, it is shown by exploration 
and development that the selected tract is 
in fact mineral, and is claimed and occu- 
pied under a mining location, the selection 
must be rejected 

The reason for the requirement in the in- 
structions of March 6, 1900, that the non- 
mineral affidavit filed with an application 
to make lieu selection under the act of June 
4, 1897, should state whether the land se- 
lected is within six miles of any mining 
claim, does not exist where publication has 
actually been had as required by the regu- 
lations of December 18, 1899 .........--.---- 

An application to make lieu selection un- 
der the act of June 4, 1897, should not be re- 
ceived during the pendency of a prior sim- 
ilar application for the same land; but 
where a second application was so received 
prior to October 1, 1900, and held, awaiting 
disposition of the prior application, until 
after that date, it will, upon the final re- 
jection of such prior application, be treated 
as within the exception or saving clause of 
the act of June 6, 1900 

The owner of lands within a forest reser- 
vation, who, acting under the act of June 4, 
1897, executed and delivered to the United 
States a deed therefor, and prior to Oeto- 
ber 1, 1900, made application for specific 
tracts of unsurveyed Jand in lieu thereof, is 
excepted from the provision of the act of 
June 6, 1900, restricting lieu selections there- 
under to surveyed land 

The act of June 6, 1900, restricting lieu se- 
lections under the act of June 4, 1897, to 
surveyed lands, does not prevent the owner 
of lands within a forest reservation, who, 
acting under. the act of June 4, 1897, exe- 
cuted and delivered to the United States a 
deed therefor, and, prior to October 1, 1900, 
made application for specific tracts of un- 
surveyed land in lieu thereof, but failed to 
file therewith, or prior to October 1, 1900, 
the required proofs showing the condition 
and charaeter of the selected lands, from 
Subsequently, if the condition aud charac- 
ter of the lands then permit, perfecting his 
selection by supplying the requisite proofs, 
the right of the selector to be determined 
2s of the date when the selection is thus 
COMIMPICIED sccien oss eosin he Seoeteresewn ues 
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Act of March 2, 1899. 

The Northern Pacific Railway Company 
is not authorized to select coal Jands in lieu 
of lands relinquished under section three of 
the act of Marcha 2,1899.. 2.0.0... ccc cc eee 


186 











The even-numbered sections alternate to 
‘those granted in aid of the construction of 
the Northern Pacific Railrcad are not ‘‘re- 
served”? within the meaning of that term 
as employed in section 3 of the act of 
March 2, 1899 

in order to successfully assert, as against 
an intervening railroad selection made un- 
der the actof March 2, 1899, a right or claim 
acquired by settlement upon unsurveyed 


Better ere eaten ee twee eee ere eee 


_land with a view to entry thereof under the 


homestead laws, the homestead applicant 
must show that he established an actual 
residence upon the land within a reason- 
able time after settlement and that such 
residence had been maintained to the date 
of the presentation of his homestead appli- 
CUO wikis peeey Seaw ew eee noes cese seeds 

The fact that a tract of unsurveyed land 
included in a list of selections filed by the 
Northern Pacific Railway Company under 
the provisions of section 4 of the act of 
March 2, 1899, was properly described in said 
list according to the description thereof in 
the official survey subsequently approved, 
does not relieve the company from filing a 
second list, within three months after the 
plat of survey of the township in which the 
land is situated is filed in the local land 
office, describing such tract aecording to 
such survey, as required by said section; 
and failure to file such second list within 
the required time subjects the land to inter- 
VeONMS CIAIMNS 5. ce2csdseu sees aa aecseew buses 


MILITARY. 

The departmental order of June 18, 1899, 
did not contemplate the restoration of the 
lands in the Fort Hays abandoned military 
reservation to entry, but only to settlement; 
henee no legal claim attached by the ten- 
der of an application to enter said lands 
while such order remained in force or by 
an appeal from its rejection..........--.... 


Reservoir. 


The provisions in theactof March 2, 1889, 
limiting the disposal of lands within the 
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396 


114 


ceded portion of the Great Sioux Indian ~ 


reservation to actual settlers under the pro- 
visions of the homestead law and the laws 
relating to townsites, does not reserve said 
lands from the operation of the act of Jan- 
uary 13, 1897, authorizing the use of public 
lands for reservoir purposes...........-..-- 

The approval of a map or plat of survey 
of a constructed reservoir, under the act of 
January 18, 1897, relates back as of the time 
of the filing thereof; and no further dispo- 
sition should be made of the lands upon 
which such reservoir has been constructed, 
pending final action upou such mapor plat, 
nor after the approval thereof............-. 


Hesidence. 


The default of.a homestead entryman in 
‘the matter of establishing residence is not 


246 
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cured, under the act of June 16, 1898, by his 

enlistment in the military or naval service 

of the Government in time of war......... 169 
In the commutation of homestead entries 

constructive residence from the date of the 

entry will be recognized where settlement 

-ismade and residence established within 

six months thereafter .............0----0-0. 159 


Res Judicata. 

A change in the person holding the office 
of Secretary of the Interior does not defeat 
or prevent a review or reversal in any in- 
stance where the Secretary making the rul- 
ing, or rendering the decision, if still hold- 
ing the office, would be in duty bound to 
review or reverse his own act.............. 87 


Right of Way. 

RAILROAD. 

Regulations of July 8, 1901, concerning 
telegraph and telephone lines, electrical 
plants, tramroads, et@.....-.......-eeeeeens 13 

In case of conflicting applications for right 
of way for a railroad through a canyon, 

pass, or defile under the act of March 3, 
1875, the Department will approve the maps 
of location filed by each company, if regu- 
lar, without regard to any question of pri- 
ority, and leave to the courts, in the event 
it becomes necessary, any determination as 
to the rights of the companies under their 
respective applications............... rome 41} 

The approval of the Department of the In- 
terior is necessary, under the provisions of 
the act of March 2, 1899, to the acquire- 
ment of a right of way by a proposed line 
of railroad over an Indian allotment, and 
to the privilege granted by theact of March 
8, 1875, to use such a right incommon with 
GNOLMEr COMPANY 4 iissvaw daw cease aeue sewers 119 

A railroad company upon compliance 
with the provisions of the act of March 2, 

1899, is aulthorized to acquire thereunder 
rights of way through lots or lands situate 
within the limits of any townsite in the 
Indian Territory, the national or tribal 
title to which has not been extinguished 
by full payment of the purchase money 
therefor and by the execution and delivery 
of deeds of conveyance thereof in accord- 
ance with an act of Congress authorizing 
such CONVEYANCE... .-- eee eee weer ees 39 

The right of a railroad company to ex- 
tend its line of road over and across a navi- 
gable stream within the Indian Territory 

by means of a bridge to be coustructed over 
such stream fdr that purpose can only be 
secured by act of Congress granting such 
privilege; but this does not affect the au- 
thority of the Secretary of the Interior in 
approving maps of definite location for 
rights of way, under the act of March 2, 1899, 
for even though the stream be navigable, 
his approval of the maps is a condition to 
the right to approach the bridge from the 
Indian landson either side of such stream.. 39 
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The approval of anapplication for aright 
of way and necessary ground upon public 
land, under the act of May 14, 1896, for the 
purpose: of generating, manufacturing, or 
distributing electric power, does not amount 
to a reservation or appropriation of the 
land embraced in the application, so as to 
take it out of the operation of the public 
land laws; and the claimant under such 
approved application is in no position to 
object to the disposal of the lands by the 
FOV CMNINGN Go s2n82 eect k bed eee ew eesewccabed 360 


STATION GROUNDs. 

The act of April 25, 1896, provides for the 
acquirement of additional grounds “at 
stations now existing or for the establish- 
ment of new stations or depots;’? hence 
applications for additional grounds at sta- 
tions not existing at the time of the passage 
of said act can not be allowed.....-........ 124 


ToLu Roan. 
A toll road isa highway within the mean- 
ing of section 2477 of the Revised Statutes.. 405 
The reservation of aright of way claimed 
under section 2477 of the Revised Statutes, 
ina patent issued for lands traversed there- 
by, is not necessary to the protection of 
BUCH TIPHG eikvneGtenttntcrnc ds ouuuesewvedesaay 405 


Canas, DircHEs, AND RESERVOTRS. 
Regulations of July 8, 1901, concerning 


"canals, ditches, reservoirs, etc.............- 13 


Regufations of June 26, 1902, concerning 
canals, ditches, reservoirs, etc.............. 903 

The approval of a map of right of way for 
a canal, ditch, or reservoir, under the 19th 
section of the act of March 3, 1891, does not 
vest in the applicant the fitle to the land 
covered by such right, and the land may 
thereafter be disposed of by the Govern- 
ment subject to such right of way.......... 364 


Saline Land. 


See School Land. 

Circular of February 13, 1901, under act of 
JANUALY OL, LOUL 2 occa ceveeeweseeeeans paare ated 131 

Circular of November 14, 1901, requiring 
nonsaline affidavit In case of application to 
enter nonmineral land............-....-..- 181 

Circular relative to nonsaline affidavits 
to be required in applications to enter puh- 
lic lands under the homestead and other 
laws providing for the dispospal of non- 
mineral lands in States and Territories ex- 
cluded by statute from the operation of the 
general mining laws, approved, and direc- 
tions given for the amendment of the reg- 
ular nonmineral affidavit by inserting 
therein a nonsaline clause ......--.....-..- 130: 

Until the passage of the act of January — 
31, 1901, the policy of the Government was 
to reserve saliné lands from disposition 
under any of the public land laws, whether 
relating to the disposition of agricultural 
lands or relating to the location and pur- 
chase of mineral lands, excepting as pro- 
vided by the act of January 12, 1877........ 389 
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School Land. 
See States and Territories. 


GENERALLY. 

The local officers may properly give such 
information as is shown by the records of 
their office, as to whether a given school 
section has been returned as mineral or 
nonmineral, or whether any portion there- 
of is or is not included in a homestead or 
other entry, etc., but it is not competent or 
proper for them to undertake to state in a 
manner which may be erroneously accepted 
asa certification or authorized statement, 
that such section has or has not passed to 
tiie INO. ecuuatudavecesecasebcasenene exeexs 

. The character of school sections in Cali- 
fornia, whether mineral or nonmineral, is 
not to be wholly determined by the sur- 
veyor-general’s return, nor is such return 
cousidered as very high or persuasive evi- 
dence of the character of the lands whenit 
is once drawn in question.............-..-. 

Until laws and regulations for the leasing 
of school lands in the Territory of Okla- 
homa are prescribed by the legislature 
thereof, the authority and duty of deciding 
all questions in relation thereto are, by the 
act of May 4, 1894, cast upon a board com- 
posed of the governor, secretary, and super- 
intendent of public instruction of said Ter- 
ritory, and the assent of the Department is 
not necessary to give validity to any action 
that may betaken by said board in relation 
to the leasing of such lands................ 

The grant made by section 1 of the act of 
June 21,1898, isa grant in presenti, and Upon 
the approval of said act the absolute titlein 
fee to all sections 16 and 36 in the Territory 
of New Mexico which were then identified 
by the public surveys became immediately 
vested in said Territory, in so far as such 
sections embraced lands not known to be 
otherwise than of the character subject to 
CHO STAN <p wsced iaehesece ei i Glace estes 

Land in a surveyed section numbered 16 
or 36 In the Territory of New Mexico known 
to be saline in character at the date of the 
act of June 21, 1898, did not pass to the Ter- 
ritory under the grant of said sections for 
the support of common schools made by 
section 1 of said act, but passed to the Ter- 
ritory under the grant of saline lands by 
section 3 thereof. Land in a surveyed sec- 
tion numbered 16 or 36 not known to be 
saline in character at the date of said act 
passed to the Territory under the grant 
made Dy section oc. ceed cieerewesececk’s 
_ The act of March 20, 1901, of the legisla- 
tive assembly of New Mexico, amending 
section 12 of the Territorial act of March 16, 
1899, by striking out the paragraph thereof 
which provides that all lands to be leased 
under section 10 of the act of Congress of 
June 21,1898, shall first be appraised, is not 


in terms or by necessary implication retro- — 


active; hence leases executed under said 
section 10 while said section 12 as originally 


enacted was in force can not be approved 
without proof of the appraisal of the lands 
covered thereby prior to their execution... 188 
The ‘lands that may be leased only,’’ re- 
ferred to in section 10 of the act of June 21, 
1898, embrace sections 16 and 36, granted 
for the use of common schools, and the 
“lands to the extent of two townships in 
quantity’ granted for university purposes. 
There is no authority in said act to sell any 
of these lands or the standing timber 
WHOPCON ss ciechecceewenceclescteyyeeeduesese 188 


INDEMNITY. 
In school indemnity selections the lands _ 
-in lieu of which indemnity is claimed 
should be described according to their legal ~ 
BUDOIVISIONG ds cctae ci Cesk cueenewece as 34 
Where school lands in lieu of which in- 
demnity is claimed on the ground of their 
saline character are notshown to have been 
lost to the State by reason of their known 
mineral or saline character at the time of 
survey, a hearing should be had to deter- 
mine their known character at such time.. 34 
The preference right of selection granted 
to certain Siates, including the State of 
Washington, by the act of March 3, 1893, in- 
cludes the right to select indemnity for 
losses occurring to the grant made to said 
State in support of common schools...-.... 386 
The act of March 3, 18538, granting sec- 
tions 16 and 36in each township to the State 
of California for school purposes, and the 
act of February 28, 1891, granting indem- 
nity for such sections where they are ‘‘ min- 
eral land, or are within any Indian, mili- 
tary, or other reservation, or are otherwise 
disposed of by the United States,” are in 
part materia, and should be construed as 
ONG KCl. Jud wedge erecgeyeeaeee essences nnd Bhib 
Where any sections 16 or 36 were swamp 
and overflowed and passed to the State un- 
der the grant made by the act of September 
28, 1850, they are ‘‘ disposed of by the United 
States’? within the meaning of the act of 
| February 28, 1891, and the State is entitled 
to indemnity therefor .............---...... 33a 
The assignment by a State, as a base for 
the selection of land as indemnity under 
' itsschool grant, of a portion only ofa small- | 
est legal subdivision, where the whole of 
that legal subdivision has been lost to the 
State, will not be accepted by the Depart- 
MPC Gb Scrat esate doc ores teers tvieg week venne 488 





339 | Scrip. 

By the location of Valentine scrip upon a 
legal subdivision of the public land of less 
area than that called for by the scrip, the 
locator does not waive or surrender his right 
to the excess or unused portion thereof.... 259 

The right to locate surveyor-general’s 
scrip on land subject to sale at priyate 
entry at $1.25 per acre, conferred by the 
special act of June 2, 1858, is in no wise 
affected by the general provisions of the act 
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of March 2, 1889, or the absence of a restora- 
tion notice, where after the passage of said 
act the land may have been included ina 
homestead entry that is subsequently can- 
‘celed 

The necessity for the sale of a decedent’s 
property, whether real or personal, in the 
State of Alabama, is a jurisdictional fact 
that must appear upon the face of the rec- 
ord; and an order of sale, by a probate court, 
founded upon ‘an application which does 
not allege or show that any legal cause for 
the sale exists, is a nullity and affords no 
basis for favorable action in proceedings to 
secure the issuance of scrip under the act of 
JUDG ISSR. ccces cud nescuee wees sexes esaeses 
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‘Selection. 
See Ratiroad Grant; Reservation; School 
Land, — 


Settlement. | 

In order to successfully assert, as against 
au intervening railroad selection made un- 
der the act of March 2, 1899, a right or claim 
acquired by settlement upon unsurveyed 
land with a view to entry thereof under the 


homestead laws, the homestead applicant 


must show that he established an actual 
Tesidence upon the land within a reason- 
able time after settlement and that such 
residence had been maintained to the date 
of the presentation of his homestead appli- 
COUON ebro nc Gucenee te ie be eeten da sneeueeene 
States and Territories. 

See School Land. 

Directions given that in all nonmineral 
entries of lands in the States of Mississippi, 
Louisiana, Arkansas, and Florida the same 
nonminera] affidavit be required, before the 
entry is permitted to go of record, as is re- 
quired in other States to which the mining 
laws are applicable...........-.----ceeeeoes 

The act of July 1, 1898, conferred upon 
residents of the State of Idaho the same 
right to cut and remove timber from lands 
within the limits prescribed by said act in 
the State of Wyoming, whether reserved or 
unreserved, as was enjoyed by the residents 
of Wyoming under the acts of March 3, 1891, 
and June 4; 1897 oo. ccccce cece sees voce as 

Under the provision in the act of June 6, 
1900, that in case any section 13 or 33, re- 
served by said act to the Territory and future 
State of Oklahoma for university and other 
purposes, was ‘‘lost to said Territory by 
reason of allotment under this act or other- 
wise,” other lands equal to the loss might 
be located, said Territory is authorized to 
select lands in lieu of any such section 13 or 
83 lost to said reservation by reason of its 
inclusion within a pasture reserve set aside 
by the Secretary of the Interior pursuant to 
article 3 of a treaty between the United 
States and the Comanche, Kiowa, and Apa- 
che Indians concluded October 6, 1892...... 
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In the absence of express provision in sec- 
tion 2488, R. 8., giving to the surveyor-gen- 
eral final authority over surveys in Califor- 
nia, the power of supervision and direction 
lodged in the Commissioner of the General 
Land Office and the Secretary of the Interior 
by sections 441, 458, and 2478, R. &., neces- 
sarily extends to surveys of public lands in 
that State in like manner as to other public 
laud transactions. The Secretary is not 
bound to accept and recognize for any pur- 
pose a survey of the public lands in Califor- 
nia or elsewhere where there is mistake or 
fraud in its execution or approval, even 


though the returns or notes accompanying | 


it show a portion of the land embraced 
therein to be swamp and overflowed.....-.. 

Under a stipulation in a lease by the Ter- 
ritory of New Mexico that the board of 
public lands of said Territory shall have 
the power toat any time try and determine 
the question whether the lease was procured 
through false and fraudulent representa- 
tions, said board has authority, without the 
intervention of a court, to terminate the 
lease upon a satisfactory showing that it 


was SO procured ........ UN ick eek eee iaw apne 341 


In the absence of further legislation, the 
officers named in section 8 of the act of 


June 21, 1898, making certain grants of lands - 


to the Territory of New Mexico, will con- 
tinue a commission for the selection of “all 
grants of land made in quantity or as in- 
demnity’’ by said act, until its prescribed 
duty has been fully performed; but the ap- 
propriation made by section 11 of said act, 
‘‘for the purpose of paying the expense of 
the selection and segregation” of the lands 
granted, including compensation to the 
commission, having been exhausted, the 
Department is precJuded from making any 
further disbursement for compensation to 
or expenses incurred by the commission... 

Circular of August 1, 1898, with respect to 
the disbursement of the appropriation made 
by sectiou 11 of said act, annulled and dis- 
continued, and the rules and regulations of 
July 20, 1898, governing the selections of 
land in the Territory of New Mexico under 
said act of June 21, 1898, continued in force 
BANG CTCCL 3c eeu caaaeseeess ewan thus oaeeee 


Statutes. 


See Acts of Congress and Revised Statutes 
cited and construed, pages XIX and XXII. 


Survey. 


The general law governing thesurvey and 
subdivision of the public lands makes the 
same and the quantity of land as stated 
therein, when duly returned and approved, 
conclusive for the purpose of the disposal 
of the lands........... oaeacunve acne. 

Section 2401 of the Revised Statutes as 
amended by the act of August 20, 1894, does 
not authorize the survey of fragmentary 
portions of a township, but authorizes only 
the survey of entire townships ............. 
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A purchaser of alleged swamp and over- not subject to entry under ....----...-..... 243. 


flowed land from the State of California 
after survey but before legal title had passed 
to the State by certification under section 
9488, R.S., takes it subject to the power of 
the Secretary of the Interior to reject the 
survey, if not a lawful one, and to require 
that a correct survey be made...........--. 

Where a fractional section in California 


Lands as to which any bona jide claim is 
asserted under any law of the United States 
other than the act of June 3, 1878, or upon 
which there is situated any mining claim, 
or which contain mining or other improve- 


ments, except for ditch or canal purposes, 


save such as were made by or belong to the 
applicant, are not subject to: sale or pur- 


has been described differently under the Ghase under said aC. wn sccs ec ccescwce ensues 408 
original survey of April 27, 1869, and the Old excavations or unoccupied cabins, 
Carpenter survey of April 6, 1894, and selec- situated on abandoned mineral locations, 
tion thereof is made by a railroad company, are not such ‘‘mining or other improve- 
as indemnity, under the description given ments” as will except the land upon which 
in the original survey, such selection should they are located from purchase as timber 
be considered as a selection of the tract as land under the act of June 3, 1878, as 
described under the later survey, and pat- amended by the act of August 4, 1892 ...... 264 
ent should issue accordingly ....--....-.... , The word ‘‘timber”’ as used in section 1 
In the absence of express provision in of the act of June 3, 1878, includes such 
section 2488, R. S., giving to the surveyor- trees, regardless of their dimensions, as may 
general final authority over surveys in Cal- be used in erecting buildings or irrigation 
ifornia, the power of supervision and direc- works, constructing railroads, tramways, or 
tion lodged in the Commissioner of the canals, building fences or corrals, timber- 
General Land Office and the Secretary of ing mining shafts or tunnels, or which may 
the Interior by sections 441, 453, and 2478, be utilized in the manufacture of any use- 
R. §., necessarily extends to surveys of TUL AIICIG =. 5 320k esses con ee oe pawns 264 
public lands in that State in like manner In a controversy between conflicting 
as to other public land transactions. The claimants to the same land, arising upon 
Secretary is not bound to accept and recog- protest by a mineral locator against an appli- 
nize for any purpose a survey of the public - cation to purchase under the act of June 8, 
lands in California or elsewhere where 1878 (ameuded by the act of August 4, 1892), 
there is mistake or fraud in its execution where it appears that the land, when sur- 
or approval, even though the returns or veyed, was returned as of little if any value 
notes accompanying it show a portion of for agricultural purposes and chiefly valu- 
the land embraced therein to be swamp able for the timber thereon, and the final 
Ond Overlowed ccc scoweee sei caewcseaeves proof submitted in support of such appli- 
cation appears to be sufficient in form and 
Swamp Land. substance, the burden of proof at a hearing 
In the absence of express provision in upon such protest rests upon the protestant. 400 
section 2488, R.S., giving to the surveyor- Where in such a case the evidence fails to 
general final authority over surveys in Cal- show that the land in controversy contains 
ifornia, the power of supervision and direc- valuable deposits of mineral, and it appears 
tion lodged in the Commissioner of the that the discovery on the strength of which 
General Land Office and the Secretary of the mineral location was made consisted of 
the Interior by sections 441, 453, and 2478, the digging of a prospect hole to the depth 
R. S., necessarily extends to surveys of of 10 feet, in which about 2 cents’ worth 
public lands in that State in like manner of gold was found, and ample time and op- 
as to other public land transactions. The portunity were afforded prior to the hear- 
Secretary is not bound toaccept and recog- ing to test the extent and value of the 
nize for any purpose a survey of the public alleged mineral deposits, without any sys- 
lands in California or elsewhere where tematic or continuous prospecting or work- 
there is mistake or fraud in its execution, ing of the claim having been done, it can 
«or approval, even though the returns or not be held that such a location is a min- 
notes accompanying it show a portion of, ing claim within the meaning of said act 
the land embraced therein to be swamp of June 3, 1878...----cece-ceeccceccececencee 400 
HNC-OVETANOWEO 2 oa sarc. Seeeeaw se evadtedes 
A purchaser of alleged swamp and over- Timber Cutting. 
flowed land trom the State of California The act of July 1, 1898, conferred upon 
after survey but before legal title had passed residents of the State of Idaho the same 
to the State by certification under section right to cut and remove timber from lands 
2488, R. S., takes it subject to the power of within the limits prescribed by said act, in 
the Secretary of the Interior to reject the the State of Wyoming, whether reserved or 
survey, if not a lawful one, and to require unreserved, as was enjoyed by the resi- 
that a correct survey be made.............. 803 dents of Wyoming under the acts of March 
8, 1891, and June 4, 1897 ....2...... cee nnee 412 


Timber and Stone Act. 
Lands in the Bitter Root Valley opened 
to settlement by the act of June 5, 1872, are 


Toll Road. 
See Right of Way. 
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Wagon Road Grant. 
Circular of September 22, 1902, under acts 
of June 22, 1874, August 29, 1890, and July 1, 
1902, relative to settlers on railroad and 
wagon road grants ... occ eee eee eee 424 
The provisions of the act of June 22, 1874, 
relating to the adjustment of railroad land 
grants, can not be applied in the adjust- 
ment of conflicting claims to lands within 
the limits of a wagon road grant........... 174 


Warrant. 

Circular of February 18, 1896 (27 L. D., 
218), respecting location and assignment of 
military bounty land, reapproved and re- 
printed in pamphlet form, without change 
except the substitution of rule 11 as 
amended July 6, 1898 (27 L. D., 284)........ 277 
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The general provision in the act of August 
30, 1890, limiting the amount of land to 
which title may be acquired by any one 
person, under the public land laws, to 820 
acres has no application to the location of 
military bounty land warrants held by as- 
signment under the special provisions of 
section 2414 of the Revised Statutes ....... . 399 

The owners of bounty land warrants is- 
sued under the act of March 3, 1855, which 
provides for the location of such warrants 
upon any lands of the United States subject 
to private entry, have the same rights with 
reference to the location thereof as they 
would have had if the act of March 2, 1889, 
restricting the sale of public lands at private 
entry to the State of Missouri, had not been 
passed ....- LeuuvedeieeSesseaeontenes Avaanens ~ 222 


